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JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO. 84/91

COR: THE HON. MR. JUSTICE CAREY, P. {AG.)
C THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

REGINA
VSs.

PRINCE MCLUNE L
ian Ramsay, Lloyd McFarlane and

(;\ Mrs. J. Samuels—-Brown for Appellant

Lancelot Clarke for Crown

November 17, 18, 19 and 26, 1992

CAREY P, (AG.):

In the Circuit Court Division c¢f tbe Gun Court held in
(W\ Kingston on 12th July 1991 before Reid J. and a jury, the appellant
~ was convicted of the murder of one Junior Watson who was shot and
killed on 1lst July 1989. On the i9th instent having heard submissions,
we treated the hearing of the application for leave as the hearing of
the appeal which we allowed. We guashed the conviction, sc¢tv aside
the sentence and in the interests of jusiice, ordered that a new trial
should be held in the ensuing s¢ssion of the Circuit Court Division of
the Gun Court. The reasons which we promised, now follow.
<v1 The facts nced be stated in the merest outline having
’ regard to the conclusion at which we arrived., Two gunmen in the early
morning of lst July 1969 held up and robbed perscns at or in the vicinit;
Y
of a shop in Brooksland, St. hhomas where a dance was in progress. The
victim, who happened t> be present at the shop ai the material time

was pulled from the shop and ordared to lie on the ground. At some



time that morning he was shot by one of the gunmen. Two witnesses

wdenataficd the appellant as being ong of the assailants at an
ldentification paraae hold approximatsly ibree months later. Tho
(”y app«llant gavi ovidonco oen eoaih, His defonce essontially, was thac
he was framod by the investigawing officcy, and he had not in fact
committcd tho crimc.

A plethera of grounds of appeal were filed but we proposed
to deal only with that ground which we fcund, had merit, viz. ground

No. lU. it was in this wiso:

"10. That the Learp2d Trial Judge exred in
Girecting thoe Jury on P. 202 cof the
A Summing-Up that the Appellan<s at tho
(»/ identification Paraeda did not protest
the conduct ¢f tho pavede on tha
ground that tha witnosses had scen him
in the leck-ups pricr teo tha parade,

That 1t 1s submiticd that +his was a
gorious misdirection of fact as the
Appsllant gave sworn tostimony that ha
had provesied specificzlly on that
grounpd {5ee P, 200 ¢f the Transcripti.

Whereby i Appallant's chancos of
acguittal wouow greatly daiminished,!

v
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During che course of tho cross—oxaminalion of the Crown's
witnesses as to visual identification, Joy Andersen and Christance Yound,
1t was puft to thum boih that they had bosn afforded a sight cf the sus-
paci prior to the identification parade to fscilitatse casy identifica-
tion. This they had donied, The appollant maintained chat pesition
when ho gave ovadence in his dofonoo. At the end of his cross-—
examinaticn, those was no ovidence bnai no had piotested thoe propricty
''''' of the rdentificarion parsde while it was being hela. Howover, ths
(Vd trrial judge nimsclf subjecieod the appellant to a very close sxamina-
tion as to whether he had mado any prowest,., That oxvorcisa 1is recorded
betwien pp. 194-205 of the tyanscript whigh began at 2:56 p.m. and cnded
shortly bofors 3:26 p.m. Wo give a part of that oxamination bolow

(pp. 159-202):
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“Q

So, what you didn't like about the
the whole¢ parade, tell me everything
you didn't like about the parade?

Becausc 1 go on a parade for what I
don’t know about,

Anything else?

And from me don't know anything about
an incident, I mustn't go on any parade,

Anything clse?
No, sir.

Whan the first witness camo, the one that

said that you said sho fat though, you re-

member the witnogs, Miss Anderson?
Yes, sir.

Did you recognize her?

I recognize her the day bafore.

When she came on the line-up ¢f m=on. did
you recegnize hexr? '

Yes, sir.

What? After she walk up and down or sape
as she come on £ha parade?

From she come on the parade.

-You realize it's somebody you haue seen

before?

Yes, sir.

Bow did you feel abeout it?

1 don't feel pleased about it.

And somcbody told her to point you out?
Then yecu never said to anybody, ‘How this
lady can point me out and yesterday she
come and see me?’

1 say that.

You said that?

But unless I am mistaken, it's the first
time that we are hearing about this.

Yes, sir. I said thati.

Wre you said that to? Who was there?
Scrgeant Preddig, Scrgeant Ellis and the
J.?, You tell them that this lady cannot
point you out?
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Yes. I tell him that I saw that lady
before and Saergeant Ellis how come

she come on the

parade?

And you said that right there wherc
she was, and she could hear?

She was standing there at the cell.

Is whoen shoe was

lcaving that 1 said it.

Is when she poaint on me and leaving for
a next witness to come in,

After she point
She walk away.

They never made

on you, what did she do?

her sign anything? You

nevey saw her stop bofore she leave?

No. I never soo

she stop.

She just pointed and walk straight out?

The police said
come 30 she can

HIS LORDSHIP :

MRS. McINTOSH-:
BRICE

the naxt witness about to
leave.

Ther2 is no evidence
that the parada form
was signed,

They were not available

to the defence, my Lord.

1 asked my friend for it.
They are not in the f£ile.

I don't know if they werc
at the previous trial,

They were never avallable
my Lord, that shouldn'’t bec.

N v Lol

So, could sh¢ hear when you made the accusa-

t.ion that she had seen you thoe day before?

She could but

But, I think,
hearing thas,

1 don't know if she« hear.

1t's the first time we are

now.

Did you talk it in .this

tylial?

It is the first to my recollection

that he is saying that in the presence of
the witness he made thae accusetion that she
had viewed him the provious day at the grill
after she purportad wo identify him,

You thecught that

was an important thing,

that hers is a witness who cona: and point
you out when in fact she had a chance of
seeing ycen the day before., You thought that
w6 & serious matbter?

Yos, sir. it 1s

4 sericus matter.

Lid you tell your attorney about that?

Yis, sir.
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What about the scconé witness?
Di1d you racognize hor when she
cems. in on the parade?

Lo}
€0

B ¥Yes, sir.

Qs That as somcbody who was at
the griil the day beforer

Az Yes, =ir.

@]

And did you say anyithing thent

Az Yes, sii., 1 repceat the same
words. "

learned trial judge came te sum up to the jury,

+o us, that h¢ madse no noic of his own ¢xamination

and had forgctten that the appellant had stared in the clearest

possible terms that he did protast thoe propriety of the parads while

on the parada.

He

is racordad as gaving those dircctions at p. 202:

... but he said that he still main-
taips that the two ladies and a next
policeman were with Ellis on the
Friday when Ellis togk tha accusad
on the pavade. He didrn't protos:
the continuation of the parade afier
Miss Andurson had peincsd him oui.

When asked by My. Proadie 1f he was
satisfied h¢e said he couldn’t bs
satisficd with thes<e things that he
didn't know about. And of coursc,

you are askoed to consider in

dociding whoethor or not these ladies
viewed him, would he, & man of, bu

is born in 1963, wouldn't he not
articulate, judging by the impressicen
that ycu have of him, would he not
articulate to say that 'These ladies

saw me the day bocforae; how can thoy
point me out?' Thot is what the crown
is suggesting that haa he beern secn,

by th¢ ladies and having recogniscd them
as pcrsons whom he had seon, he surely
weuld have brought this to the attention
of scmeons on the parade. It’'s all a
matier for you, Mr., Feizman and your
morbers. ™



This was & sericus misdiiaction because in cur opinion,
the defence was 1naccurately snd unfairly put to the jury. The
fact that the eppellant, far from remaining silenit and acguiescing
in a properly conduciad identification parads, was objocting to
its unfairnoss formed the besis <f the defence, To misstate that
position projudicad the appellant'szs case and deprived the jury of
consldering his defence in itg tyus light, Woe entirely agrec with
Mr. Ramsay thav the appellant’s chanceg ¢f acquittal were greatly
diminished. Wo worce of oploion ther that was wncugh to dispose of
the appcal in favour cf the appellant.

We did nou think that wo sheould seek to apply the proviso
in the circumstancos of this casc whore ithe miscarrliage was causad
by 2 misdizection affecting Lhae dofence. That must rosult, we
thought, in tho appoal being allowed. In thoe interests of justice,
howaver, we concluded tha* a new trial should be ordered. Thors was
cvidencs: which was fit to be left te a juiry for its consideration.

it is in the interost of the Jamaican poople that crimas invelving

the asa of fircarms bo itriad. ¢ is in the inverest of the appellant

that the gucstion of his guilt be not leoft as something which must

remaln undscidod buocaus: the judge was beld to have orred: Reid v. R,

(L1976} 27 W.I.R. 254; R. v. Berry (unreporiad) 2lst Sepiombar 1992.




