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The Appellant was indicted on an indictment ecnitalning two ccunts,
one for Assault with intant to ravish and the other for lLarceny in ralztion
to the same set of circumstances in ths estrorsland Circuit Jcurt held at
Savanra-la-mar on ths lst, of November 1962, The jury convicted him of tha
first count for Assault with intent to ravish and acquitted him on the second
count for lLarceny,

Ths allegation'of the Crown was that ihe Appellant having assaulted
one Ruby Atkinnnﬂ went on to steal from her handbag a rurse contui ing
£1,15,10, ‘ccording to the svidence which was led at the trial Ruby
Atkinsén was riding her bdicycla vary aarlj on the morning of the 3vd, of
August to work when she was accosted by the appesllant whom she did not know
tefore, he carne out in front of her, presented a gun to her and halted hat,
Shae stépped. he then pulled her pff the c¢ycle, threw her cycle to tha ground
and then taking holl of her demanded sexual relsations of her, He was
pulling her and she resisted, and she then suggested, realising‘the paril
in which she stood, and as a result of his threatening attitude, suggested

that they should o to the other side of ths road, Befors they had raaciied
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“ehe was then consanting to the intention whick he had in his mind, did so

; oo _ :
the other sids of the rosd the azpellant had pushed his hand under har

dress and held on to her slip walch had vecoms torn. While thsy were

erossing the road she asked the appellant to let her gq, he believing that
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and she ran away, “While she was running down the road, sccording to her
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testimbny at the trial, she lookad behind and saw the appellant go to the \
picycle, open a traveliing bag ard iemove her purse contalning her mensoy,. ‘
After ruming & shori distance she encountered one Oswald Dalvaille, who

wés a witness at the tricl, and shs made a report to him, and he supported ]
her story, The FPollce were informed and later that morning Detective
Corporal Williamscon went to a czriain spot called liornwall Farm where he
saw the appellant, He searched him and found upon him the sum of £1.13.8,
How, the appellant was then tzken to a yard where hié rocm was idantifled,
the room that he occupled was identifi=d to the Police, Corgoral ¥Williamson
weni lnside the rcom and'caéé cut with 2 toy pistol in his hand saying thaﬁ

fi2 had found that pistol underneath a mattress in the rcom, The appsilant

was then arrssied and on the 4th, of August, ¥ think, 2a %fdzntification }

parade was held at the Station at which Ruby Atkxinson attended and she thars
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picked out the appellant as the man who had assaulied her and robted her, |
Cn the idsntificstien by the woman the appslliant 1ls allegsd to hsve said, }
L2 maks up me mind alrsady to hang®.

The sppellant testifled on his own behalf that he had left for work
about half past six in the morning, and from his evidence it is not quité
¢lssr vhat his movements were, say, bgtwéen,seven o'clock and eleven o'clock,
which was when Detestlve CTorporal williemson cama to him and approached him
gnd sasrshad him, had a conversation with him and took hinm to‘his yard,

Hr, Rattray on ths appellant's bohalf has argued twe grounds of
dppeal: ong, that the leirned trial Judge gave to the jwry inadeguate
direcilon on ihe question of corrobbratien1 two, that having acquitted the
appellisnt on th2 charge of Larceny and thefé taing no evidence of corroboratic
it was clear thit the jury bad not accapted the evidencs of ihe Compiainant
1; toto, and therefore tﬁeﬁappellant should be acsquitied on couni ons as

well as on count twe; and the third, 3 subsidiasry ground was not in ralation
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tc conviction but in rglation to the sentence which was imposed, It is
alleged that that sentence 1g in the circumstances excessive,

S Un the lssue of corroboration the lesrned trial Judge's directicns
. {eo .
. A e
are to bs found on page saven of the suming-up, and Lt says, "Now, as
12m . a. :
regerds to count cne, that count relates to sex offence, and where sex
o ' AN
offences are concernad it is my duty to warn vou that it is dangerous and

’ : ) ' !
~unsafe to convict on the uncorroborated evidence of the complaining woman,

low, corroboration or corroborative evidance is svidencs which supports
ths complaining weman's story in some material particular implicating the
accused, It is not for me to indicate to you whers corroborative evidence‘

is, 1f there is any, but Members of the jury, it is a matter for you to looy

at the avidenes and see if there is corrchoration®, The learned trial
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Judge went on Guite properiy to point cut that in a came of this naturs
aven though the jury were unable to find corrcborativs factors, tiey could;
ir tﬁey felt that thsy could =ntirely rely on the testimony of the
grosecutrix, coenvict, but that it was dangercus and unsafe to do so in 3,
rélation to a charge‘of this particular naturse,

tiew, the dirsetioens in s=so far as they went would arrear to bte adsgy

(jw cut in our view there was 2z fatal defact in the pariicular rassage which kag

—

(;;\ tern comrlained of, That defect lies in the fact tiat thas lsarned trial
Judgze failed to point out that the evidence which must be-ccnsidared, whizh
esn be considered as corrchorativa evidencs, must flow from an independent
scource, a 3ource>other than the main wltness, tre prosscutrix in the case,
The correct diractions in & matter of this kind whizh ought to te given
hava tren ccnsidsred by and laid down in the Court of Criminal Appeal in

. 1Y . <. ' P I
(Ifbbg ri Lty R ,(‘. y b & f;‘w. /T, (SIS
“ngland in the case of Regina v, Sanders ia 46-Criminei dppeai Repedis -a%

N

page-6@, 1 quots from the iudgment, "The sworn evidence of cna witnssse

1s in law sufficient to sustain a conviction, However, experience in the
courts has shown that it is sxtrenwsly dangerous to convict solely on the
inconrcoorated evidsnce of tha viotim of any sexual assault, People have
been knovm to make charpes of this sort for impropar or cbscure reasons,

for =xarple, for rovenge, or tecause of the witrass's vwn queer thoughts.,
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You chould therafore cohsider the avidance andk ane 1f Lhare is corroboratior
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Corroboration 1s independent tegtipmony that the ofxﬁuce charged was
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commltied and was comeitied %y the accused. ULhat is requir@ﬁ i3 not
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1rda endent evidence of everytning that the vintin calnt@s bat some addi«inaﬁ

dence confirming ' ooy
i enrirming some of the victim a stoxy “ﬂnuprlng it +Q&¢1blu that

the 3fu*y'is true and that it is ressonably safe to act upon it. It is

i*pv&tant Lo rerambsr that the evidunce rast implicata the accused)

When T mentioned that the nagsags in the sumxiny-up was delmctive, Tatally

deleclive, what T meant was that according to the directions in Sanders!

cLse. the Judge failed to give whal was a proper direction in relation to

It has been suovit ed further by Hr. Rattray on behalfof ths
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the lssue of corroboration, ‘ ' 1
aprpellant that the dlrecticns ware not in accor dance with the decision of \
l

the Court of Criminal Appeal in the Gueen and Anslow, 1960, Criminal Law |
Fevisu, that it was the duty of the lsarned trisl Judge to polnt out, as he
submitted in this cass that there was in fsct no corroboration - it was thg

duty of ihe learned trial Judgs to polnt out that fact to the Jury, In ths

rarticulsr circumstances of this csse ws ars unable to accede to that view of

the evidesnce,. “a fwel that in this case there were corroborative factors,
There were ratters whlch were capatle of belng regarded as corrobeorsticn,
That being so, the questlion arisss for ¢onsideration as te what positicn

the Sourt should take with regard to what I have described as a defect in

thre summinge-up. In view of the whole of the circumstances of the case,
trhougn we think that the submission is well feinded in relatlon to there
baing no refersnce to independent tsstimony, we feel that no substantial
niscarriags of justice has regulted, and in those circumstances we apply the
proviso to ssction 13 of the Judicature Aprellate Jurledicticn Lew, 1562,
with regard to fhh second submission which was mads to us, namely,
that havine acquitted on one count the vardict on the other count is un-
reasonatla and therefore curht to be set aside., Thovgh it might appear that
theres is some ilnconsistency batween the tws verdicts in the case, we foel
. it irere wars circumstancés sragent in the oma gnd absant in the other which

zay have diffie entiatwd the two cases in the minds of the jury. The Court
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part of the sentence which relatea to the imposition of twslve lashes of
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Tha Court therefore is not disposzed to disturd ths verdict of the jury on

&
count oneof the indictment.' The Appeal therefore, so far as conviction is
concernad, is dismissed,
With regard to the sentence however, ws feal that the circumstances

of the cese did not warrant tha irposition of corvoral punishment and that

?

the cat-o-nine tails will be aguashed, The sentence will, in the clrcure

stances, run from the date of conviction,
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