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IN THE SUPREME COURT OF J¢DICATURE OF JLMAICA

SUIT NO. M63/1980

REGINA V{ RESIDENT MAGISTRATE IOR ST. ANDREW
| EX PARTE LRVIN WALKER

(an appeql from order of MALCOLM, J.
refusing leave for an Order of Mandamus).

CORZii:  PARNELL, ROSS & BINGHAHM, JJ
| |

H. Haughton Gayle for the lapplicant

No appearance for the respondent

HEMRD: fﬁbruarx,lﬁimlgﬁaU

(Orah judgments delivered)

PARNELL, J,

This is an appea# from an order made on the 2nd of December, 1930
by Mr. Jus:ice Malcolm, wh&reby he refused leave to the applicant,

Ervin Walker, to apply for an order of Mandamus directed to one of the

Resident Magistrates for Sﬁ. Andrew requiring that an oxder be made whexreby
he be tried on an indictmeht, touching information numbexr 840879 in the

said Resident Magistrate'siCourt “of St. dndrew.

The facts are simple in outline. On the 13th day of October,
last yeax, one Ervin Walke# is alleged to have committed the offénce  of

larcency of nine pairs of #ocks valued atthirty three dollars ($33.00) the
property of the Hosiery Coﬁpany of Jamaica Limited. He was arrested by the
Police on the 18th day of &hat month. He was taken before the Resident

!

l
Magistrate's Court of St. Andrew and he appeared on about two or three

occasions.

His affidavit which is dated the 18th day of November, last year,
paragraph 9, states thus:-

|
"That I also attjnded, on the 10th day of June, 1980,
as ordered but my said Attorney-at-Law was absent,
as he later on informed me, unavoidably. The
presiding Resident Magistrate, Her Honour,

Leonie Vanderpump, told me that she had made ‘no
order' at the request of the complainant and that
she had endorseﬁ the records accordingly.”

This is the orde# which was made on the 10th of June, last year,

which is shown at the backiof the informaticn. Ir reads thus:

i
"No erder - mad# at the request of complainant®.

Signed, L.E. Vanderpump, Resident Magistrate,St. andrew.
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This is the grder which the applicant seeks to have set aside.
He in effect, seeks an order of faandamus to compel her to try the informaticn
by ordering a trial on indictment followed by a hearing on the

merits.

Now, when one tuﬁns to the relevant sections of the Judicature
of the Resident Magistrateé Act one fihds twe sections, 272 and 273 which
deal with the procedure which is to be followed when a person appears
before the Resident Magistrvate, charged with an indictable offence.

"On a person being brought or appearing before a
Magistrate in Court or in Chambers, charged on
information and complaint with any indictable
offence, the Magistrate shall, after such enquiry
as may seem to him necessary in order to ascertain
whether the offence charged is within his juris-
diction, and canh be adequately punished by him
under his powers, make an order, which shall be
endorsed on thel information and signed by the
Magistrate, that the accused person shall be tried,
on a day to be hamed in the order, in the Court or
that a preliminbry investigation shall be held
with a view to A committal to the Circuit Court."

This is what Sectﬁon 273 states:

"It shall be lawful for any Magistrate, in making
any order under| Scction 272, directing that any
accused person be tried in the Court by such order
to direct the presentation ¢of an indictment for any
offence disclosed in the information, or for any
other offence or offences with which, as the result
of an enquiry ubder the said section, it shall
appear to the Mpgistrate the accused person ought
to be charged and may also direct the addition of

a count or couan to such indictment. &nd, upon
any such enquirt, it shall be lawful for the
Magistrate to order the accused person to be tried
for the offence stated in the information, or for
any other offen&e or offences, although not
specified in thé information, and whether any such
information in ¢ither case did or did not strictly
disclose any offence."”

What that sectionémeans is this =--and that is what generally
happens in practice - that #he Resident Magistrate has the power, first of
all, to ask whoever is pros%cuting - whethédx it is the Clerk of Courtsor
Counsel from the Dlrector of Public Prosecution's Office or a private
prosecutor, to outline the %acts on which he is going to rely. The
Magistrate, having heard th% facts, will then make an #rder and state what
offence or offences should ﬁe included in the indictment. This must mean

. |
that in considering the queition as to whether or ncot ar -e¥der should be
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made, the Magistrate cpan properly take into account the wishes or the

views of the complaipant in the case.

It may be a border-line case. It

may be a case in which justide would be better szerved, if, instgad of

proceeding with the indictmern
civil action. One can have Q

Well, in those cirg

t, the complainant be allowed to bring a
everal reasons why a "no. order” may be made.

umstances, the Magistrate would have the

|
power, coupled with a discretiion, as to whcther or not an oxder should
~ |

i
be made. What generally happens,

several cases where at the st
by way of Counsel prosecuting

police or by the complainant,

is not desirous of pressing t

may direct that the records b

as is well known, is that there are

age that an order is to be applied for, gither
or by the Clerk of Court or through the

the Magistrate is infoxmed that the complainant
he complaint.

In such a case, the Magistrate

e endorsed "no order made at the regquest of

the complainant", The accus

d is then discharged.

Now. where a statute gives a person power to do something coupled

with a discretion a very stro
mandamus should go to that pe
exercised the discretion give

In other words, whe
or there was no consideration

cannot be controverted. And,

ng case would have to be made out to say that
rson to do his duty, if that person has

n judigiously.

re there was no application of a wrong principle;
of any irrelevant matter what has been done

aven 1f the Court were to take the view that it

would not have exercised its discretion in the way that it was done, if that

is the only thing, then manda#us cannot go because there could be no guestion

of compelling a person to do what he honestly thinks, by the exercise of his

discretion, should not be done¢ at all,

this case,

It scems that that is what happened in

I have haf an opporfunity of having a look at a well known

textbook, The Machinery of Ju

Sevehth Edition. And I will quote page 222.

has to say there is this:

"It is commonly bhel

Ttice in England, by R.M. Jackson, the

What the learned author

+eved that the police have a duty

to prosecute a criminal offence if they have

sufficient evidence
is not so either in law or in common sense.

against an alleged offender. That
A Chief

Congtable who tried to enpure that every offence
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in his area was prosecuted would cxhaust his
cofficers, jam up the Courts and be a thorceugh
nuisance. Prosecuticn, whether by police,

Director of Public Prosecutionscr any other

agency,is always a matter cf discreticn; a
potential proscputor must consider cach case
and . decide whetther he will or will not
institute proccedings.®

Where the stage is reached that the perscn charged is actually takon
before the Resident Magistiate's Court, in several instances, it would
be a question of reflection afterwards whether the prcsecution should
proceed. It would then be left to the Resident Magistrate, on an
application being made, whdther or not an order for trial should be
granted.

In the argument this morning, while lir. Haughton Gayle, in his
usual style and persistency, was putting forward his point, the Court
pointed out to him that way back in 1906, in Stephen's Report, Volume
One, page 629, in the case of Beaver, the principlc is clearly stated
there that a prosecutor, on! his own responsibility, may abstain from
offering cevidence, but in stich a case the defendant is entitled to a
verdict of not guilty.

The only thing that was added in that casec - and it seems that
it ..is a principle which has$ been applied in the regulations in England -
is this: if in the interesﬁ of justice, it is advisable -~ as if often
made in proceedings in the Resident Magistrate's Court - that a
prosecution be stayed, a redommendation to that c¢ffect should be conveyed
to the Director of Public Prosecutions.

There is an intergsting article in £i§5§7'Crim. L.R, 725
discussing the prosccution of Nina Ponomareva.

A footnote at page 726 - No. 1l - demcnstrates the following
points:

"Where a private pkosecutor withdraws a charge, a

report should be sent to the Director of Public
Prosecutions by the Clerk of the Courts and that

is required under: Regulation Nine of the
Prosecution of Offences Regulations of 1946".
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It appears from the argument of Mr. Hopeton Gayle, that the
object of bringing these proceedings is to clearthe:name of the
applicant, Ervin Walkerp‘o#p to put it another way, to romove a hurdle
which is believed to exist in corder that he may bring eivil proceedings.
Mr. Walker himself, in his affidavit, has rceflccocted that view.

Paragraph 14 of his affidavit of the 18th of November states thus:

"That I am of th¢ view that I have a right to
have the said charge finally disposed of
instead of being left forever hanging over
my head. And, I respectfully apply to this
Honourable Court for leave to apply for an
order of mandamys directed to the Resident
Magistrate of S, Andrew, requiring her to
hear and finally determine the said charge.
according to law".

Dut, it is not cdrrect that because in the instant case no

trial did take place con acdount of the order that the Residenf
Magistrate made, at the request of the complainant, that he cannot
proceed with the civil action. Becausc, as my learned brother,
Mr. Justice Bingham pointed out this morning, when one locks at Salmond
on Torts, l4th Edition, page 595, undcr the heading "Termination of the
proceedings in favour of the plaintiff®, in discussing the question of
maliciocus prosccution, therxe is a short passage here.

"If the prosecuticon has actually determined in

any manner in favcur of the plaintiff it matters
nothing in what way this has taken place. There
need not have bgen any acquittal on the merits.
What the plaintiff requires for his action is

not a judicial detcrmination of his innccence
but merely the gbsence of any judicial determina-
tion of his gquilt®.

The same princiﬁle too is reflected in Clerk and Lin8dell on
Torts, the l4th Edition, paragraph 1897, page 1082, The relevant portion
reads:~ (Under the heading - Determination Neced Not be Conclusive -)

"The end however need not be a final and conclusive
one if a Magistrate refuscs to commit for trial a
person charged Qefore him, the particular prosecu-
tion is concluded, although it may be lawful to
institute a fresh prcsccution for the same offence.
So the refusal df examining justices to commit for
trial is a dismissal of the charge within the Costs
in Criminal Cases Act 1952 and is the end of the
proceedings, It is in fact not hecesmary for the
plaintiff to prove that he was absclutely in the
right, but rathe# that the matter of which he
complains was te#minated as not to be inconsistent
with his right to maintain his acticon.®
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iind so all the authorities take the view as ctated in the
passages in these two textbooks to which I have referred:

Mr. Hopeton Gayle¢ referxrred us this morning to Section 20,
sub=-section 1 of the €onstitution, which reads:-

"Whenever a person is charged with a criminal

offence he shaly, unless the charge is with-
drawn, be cffergd a fair hearing within a
reascnable time by an impending and impartial
court establishad by law”.

Well, ‘withdraw® herc, in this context, would cover a situaticn
where in the Resident Magistrate's court "ne order is made, accused is
discharged®. That is a withdrawal. The charge, for all purpose, wculd
have come to an end. I have never heard of a case where the records have
been marked that 'No crder is made at the request of the complainant or
at the direction cof the Director of Public Prosecuticn' and then the mattex
is brought back again.

It seems to me, therefore, that as the argument developed and
questions were asked of Mr. Gayle, he gquite rightly in my view, at the
end conceded that this application before us will have to be dismissed,
that is to say, the appeal has to be dismissed. He did, however, intimatc
that he would welcome an authoritative pronouncement that a "no order”
has thc same effect as a withdrawal. BAnd I think it does. A "nc order"
or a nolle prosequi would have the same legal effect for the purpose cf
instituting civil proceedin@s at the instance of a person charged.

Let me then summarize four points relative to this matter,
which I think are material.

The first one is: A Resident Magistratc has the power, coupled
with a discretion to decide whether or not he should grant an order for
the trxial of accused on indﬁctment. And an enquiry should be held for
this purpose. Two : In cdnsidering the facts and circumstances, the
Resident Magistrate may taketinto account the plea or wishes of the
virtual complainant in the casc. Three: there is no power to revicw the
exercise of a discretion, whichy on the face of it, was properly exercised,
and mandamus would not be ®ridered to go in the case of the exercise of
discretion *wheré no wrong pginciple was applied cr any irreclevant matter

considered. Four: where ih a eriminal procecding hefore the Resident
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Magistrate Court, the recorxds are endorsed 'No Crder made at the roquest
of the complainant!, it has the same legal effect as the entering of
a nolle prosequi for the purpose of instituting civil procecdings for
malicious prosecution or f&lse imprisonment.

In my view, this appeal nust fail. The applicant, in my view,
has the right to proceed with his civil action without having to come
to court to attempt to intqrfere with the Order which was made by the

Resident Magistrate.

ROSS, J:
I agree with the order proposed by Mr. Justice Parncll that the
order of mandamus must be dﬁsmissed. I agree with what has been set out,

quite clearly, by my brothe& Parnell and there is nothing I wish to add.

BINGHAM, J:

I too agree with the judgment delivered by Mr. Justice Parnell.
He has seot out his reasons sc fully that there is very little that I can
add. I would just like to ﬁake this point, however, that the applicant
had to show before Mr. JUstice Malcoclm that he had some arguable matter
in order to 1aunchthese‘pro%eedings. The complaint of the applicant was
that as a result of the facts; the charge was still hanging over his head
and he could not bring civii proceedings.

Well, as Mr. Justice Parnecll has quite fully set out and in the
authorities referred to, thére is a very broad, interprctation put upon the
statement, “that the procee@ings were favourably terminated in favour of
the applicant and prospectiQe plaintiff”. A very broad interpretation is
put upon those words.

All T need sy iséthat it is not merely a question of showing that
the criminal proceedings erught were finally terminated but by showing

that he was not convicted,

10/
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Apart from that, ¥ need not add anything elsec.

PARNELL, J:

WA mrr——

The unanimcous corder of the Ccurt then, is that the appeal

stands as dismissed.
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