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We agree with the cbservations of counsel and consequently
the application for leave to appeal is refusad. It only remains to
set out the facts asnd to demonstrate ¢he reason for the refusal.

in sherp focus the prosecuvior case and the defence may
be stated thus. On the prosecution casc the victim Mitchell Spence
died from hypervelomic shock as a result of stab wound injuries to
the right lung with a zharp cuuviing instrument with a moderate degree
of force. The ainjury was 1% long in tha right sice of +the back neax

the medial boxdor of the gcapulersitua

Go¥ from the toes and £2.5%
from the micline of the boedy. The wound passed through the sixth
intercostal space and upper lobe of tha vight lung. It was 2k deep
and was divechaed downwards, forward and medial. Such was the evidence
of Dr, Ramesh Bhatt the Patholcgist.

in contrast to the prosccution case that the injury was
inflicted by the assailant scanding behind the victim the defence
contendead thai the injury was inflicted whan the applicant in order
to foresitall a blow with a stool py thn deceased ¢rabbed him fro
in front while holding the knife in ais hana. Great enphasis was

ploced on the medical evidence as the defence sought te canvass sup-

port from Li. Sho for their contention,

The deceased HMitchell spence was empleyed on a mind-bus

called “YWop Coleb:

Ly" which plics bebvesn Hingsion and Spanish Town.
The backoround to tiis tracic eveni sn gathsred from a cauvtion
statement from thae applicant which was adnitted Into 2AVIAGNCeE Was
that on July 13, 1388 there was some fugs beiween Spence and the
applicant arising out of the non-payment. of fares by the applicant,
Tgis impasse ended at Central Village whore the applicant left the
bus after an eacounter between himself {pence and three othsar men
from the bus. Ar sometime on the fellowing day the applicant along

with one Cecil, whe he said was &pence's friend and who intanded to

ran Gowr. the bus and mounted it but the applicant

said he was confronred by bpence armed wi a mechete, 7The Applicant

=

received blows from a man on the bus afier which he lert.
the evidence of the prosecunion witness Ainsley Trout was

Joyce's Hide-out

hile he and Mitchell Spence were
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Lounge. Central Village about 9:45 p.m. on July 14, 1988 engaged in
a game at the Joker-poker machine he suddenly heard behind him two
sounds, “boof, boof”, as if blows had bLeen struck. They both jumped
up off the stools on which they were soated. He spun around and waved
his hand while Epence held on to his shoulders from kebind using the
witness as a shigdld. When he spun arcund it was to face a wan whom he
did not know standing somne 5-v yards evay (demonstrated to be 16-12
feet) . There was no light ia that socitron of the Lounge save what
was emittod by the machine., Speaking Crom behind the witnhess Spoiice
said to the man:

"sreense bwoy, if mi dead police bwcy Flikey
wi tek care of yuh, yuh musi remember that.”

The epplicant stated that he is called “Gresnie”, According to
Ainsley Trout e becans aware that Spence was hurt because tha latter
kept pulling him down towards the bachk door. in tihe light in thac
section of tha building he observeda two red spois in SYpence's back -
one on the ricght and the other on the leaft cof Spence's ganzi., He saw
Spence leave going towards e bus stop. That was the last time ho saw
Spence alive.

ined two gtab wounds to his

Matchell Spence had indsed sust

back - the one which proved fatal has zlready been described. The

o

other wound was Joesgcraibed by Dy, Bhatv as

& stab wound measurcing 1/6Y in lengvh cn
lefv side of back nesr iial border of
left scapular situated $0Y from toes and
1%° from mid-lin2., it was %% deep.”

Cross-exenination of Ainsley Trout sgought to extract from
nim that & struggle ensued between the strangs man and Mitchell Spence
after Spence had aitacked him during the course of which sirugyle the
man drew a knife to ward off Spence who was armed with a stool. But

the witness deniad that there was any struggle Admitted in evidence
to contradict Trout's evidence that he saw no kanif¢ in the man's hand
was a portion of his deposition which xoads:

“rhe deceased was sitiing o my lef:. When I

heard the sound I spun round and I saw a man

with & knife in his hand, There was not

mach light in the place.”
The witness aise denied that the strange man with knife an hand, in

= =4

xder to protect himself against imminent injury by Spence, had to

po ]



held orn to Spernce,
in cross-—examination of Dr. Bhatt support was sought for

the contention that the two injuries to dpence's back could have been

causzd in the manner suggested to, bu” adonied by. Trout:
e Now doctor, you said injury number

: was inflicted with & moderate
aegres of force?

Us 48 what consistent wilh also a struggle
Ag oppased te a diract svaby

Az 1f the assailant is in the back, because
ivOLs nmexe consistent with che assasrlant
being in the back-side of the vietim.

s “ut. at che same itime you don't disagree
Ii L8 consistent with a struggle?

Bg Well I did not see a defence wound axcept
for injury anumber ctwe which was on the bacic.

¥ &6 doctor, i did nol hear you clearly. I
am having a little difficulty, injury
nunmber two, could ithat heve bean consistent
with a struggle?
B Well usually in a sxuncyl@ we see the
defence wounds like cuts on the hand and
or the arms.
Qs 1 just want to know if in & struggle injucry
number two which you spoks of could have
resul ted?
Az Some remeote possibility.®
Th@ eaftex with tho assistance of a policemen substituting for
chell Spence defence counsel embaried upon a serics of denonsira-
tions designed to show how the twe stab wounds to Spencs’s back
could have baen inflicted while the applicant was holding on to ¢
Spence.  But despite the several variations suggesced by counsel none
was consistent with the injuries found except when the assailant was
to the back cof ihe victim. The doctur sxplainsd that the direction
c¢f the injuries and the force reqguired, particularly with refevence
to the fatal injury ruled out the grabbing-up position.
Detective Corperal Eavl Davey testified that pursuant to

information yacsived he went to the Criofts Hill Police Station on

Wovember 1, 158¢ for the applicant whe was in custody there. ke

was accompaniad by bistrict Congtable Ellis. On the return journey
thz applicant askoed the corporal how he knew that the applicant was
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in Crofts Hill and whether it was true that Lpence haa died. The
corporal said ho aveided the first guestion but replied in the
afirmative to the second. He said the applicant began crying and
started Lo t=ll him abour the incident involving Spence and himself
in which he said he used a knife to stab Spence, At that stage he

stepped the applicant, cauticned him and tcld him Lhat if he wishad

Fo make a statement he could do so at the Central Village Police

HStation. ACCordl

1y upon aryrival thers he secured Lthe attendance

r. Renford Hiverns, a Justice of the Peace, and in his presence the

}_,1‘.

applicant dictalad 2 statement which the corporal recoraed. Hfter

a voirdire was ceonducted that statement was admitted inso svideonce.

it reads:

YLl weanesday, 1ls3th of July, 1986%, aboui in cthe

evening, Cecil and me was at bpalding Gardens
in Central Village...'

‘We decided to go check wi friend, bpence at
Spanish Town for some money. Cecll and Spence
is friend. Spence and me 13 not friend. We go
t.c Twickenham Park and I s3aw my step-brother,
Raphasl scout and L askea him for a money; he
gave me three dollars. Cecll and me went to a
bus~stop at Twickenham Park, asked a guy for a
guarier million mini-bus name Teop Celebrity and
he said it gone to spanish Town.'

"Spence work on Top Celebrity bus, he is the
conducror. Cecil and me vook another bus to
Spanish Town and found Sponce at the bus
terminus. Cecil asi him for moncy and Spence
said, he don't nave ‘ne’...’t

« o cancapt iwo doilars., Co2eil aecided to o
fo Traal Heights to visiit his baby mother.

¥ decided to go with him. His two dellars
could not pay the fere for us so 1 gave him
my three dollars., I decided afterwards not to
go Trial Heighte., Cecil and I took the sald
Top Colebrity bus. Cecil said he would talk
o soence about cur fares and I saw h.om go to
ihi back where Spence was then returned to me
and told me that everything is all right.
Ceclil got off the bus ar McNeil Park 1n
Greendale and I remained. VWhen the bus reach
half way to Central Villags and Spence came

to me to collect my fawe, 1 asked him if

Cecil ¢id mot talk %o him abouin our fares

And he said, "Pay mi man, pay mi because mi
nun like yun®.

'y begged him a ride and he draped me up in

iy shiri front. ML box off him hand anc a lady
passengey paia for me as Lpence was now

taking up a machete from a corner of the bus...

¢

"T“hat was before the lacy paid for me. About
rhree men who worked on the bus, rushed me,
along wikth Spence. The bus siopped at Central
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Village stop, and 1 came off, took up stones,
rushed them and they ran back to the bus, and
went home. From the time Spence passed me
» at the road sides at “paulding Gardens,
and sald, "I don't like certain pussy hoie,
you know, 'cause certain pussy hcole ah gc on
lik<e dem a bad man.® Yhursday, 14th of July,
1968, Cecil and me went %o Spanish Town to a
bank. Cecil decided to talk tc Spence about
hise bohavior. We raach nh rice mill, end saw
"top Celebrity”, and we ran it down. I catch
it, and $Spence swing a4 machete at me. The bus
stopped, sSpence came to me with a machete and
¥ took up a bottle from a stall and fling at
hiwm. 7The bus drove off then, and Spence went
*n it. The made a circle and cane back; it
steppaed beside me then, and & man in a brown
Suit came out ¢rabbed me in my shir: front,
puiled me into the bus and started nitting me
over my body. &After this,; e let me go, aad
L WENL away. At about 8:00 p.m., I went to
Joyce's Bar at Central Village locking for
Cacil, & did not see Cucil, i saw Spence. Ha
locked at me and said, “vuh check seh me
coulan't held yuh nuh.® ie lefi the juke
box, grabbed me at the fronh of mi shirt and
startad Lhumping me in my mouch and body. I
“ook out my raitchet knifs, from my right rear
pocket, opened it, and Spancs let me go, and
turned towards a stool in ihe bar. At that
wime, I rushed down on him and stabbed him
two times in the region of his shoulders,
from behind. Spence took up the stool and
{ xan out of the bar. Thers was a man and I
ran cut of the bar. Thero was a man and a
boy in the bar when i stabbed spence. The
man seid to me, "Wha' mek you stab the youth,"”
Before I went to Spaulding Gardens, and on
Friday 15th July, i hear that Spence was
dead. I ran away to Kingstvon and then to my
mother in Crecfts Hill, Clarendon. The
police caught me and I tcld them how it go.
Mr. Davey come for me and me tell him how
the killing go.®

Céunsel for the applicant at the vrial disputed certain sections of
this statement but ceonceded that the applicant did tell the
Police the graaver part of the contents of the statement. In the
cross—examination of Detsctive Corporal Davey couns2i suggested to
him that what bs had recorded was his understanding of what the
applicant was “elling bim but he rebuffed the suggestion. Detective
Corporal Davey deniad any impropriety in the taking of the statement
and in this he was supported by the Justice cf the Peace who testi-
fied that the applicant made no complaints whatsozver to him.

After the cover-ruling of the submission of no-case to
answer the applicant gave an unsworn statement in which ha said that
he had given the cautioned statement only after threats and beating

by Detective Corporal Davey yet the details are remarkably similarx
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to the cautioned statement though in certain areas he condescende

1o more details.,

A8 raegards the stabbing, be said ne had gone to the bar
to look for Cecil but did not see him and when he was about to
leave the deceased barred him:

“.o.l turned around and was coming out of the
bar efteyr 1 was coming out, i feel when a
aznd come across this way and grab me in my
shirt; the front of my shirt. When I turn
“IOUNG, L sea cpence. After I see spence,
ipence lock on me and said,; “Yuh check seh i1
couldn't ketch yuh nuh.' Him give me a box
in mi face and I look on him and say, ‘Let
mi gch nuh man, let me goh nuh man'., And I
try uo push off his hand. Aafter I try to
Push offi him hana, him thump me in my mouth;
him bus right here of my gum; I could feel
the bloed inside of my mouth. Fe used his
knee to hit me in my belly several times. I
remember that ¥ was having a knife in a jeans
panis that I have on; I use this hand to tek
it out, and I goh like soh and if open,
{(Viltness indicates) I open it like this ..
After I took out the knife, same time him let
goh of me, and I see when him rush ago ‘cross
gob fi a stool what him was sitting on.
After him rush go £fi the stcol, I see when
time him come out; grab up the stool, and
coming around and 1 rush go and suck on to
him and me and him start <o wrastle; I did
have the knife in mi hand; same time when

mi suck on pon him. Me 2nd hin was there
wrastling till the stcol drop out of him
hand, and same time I push him back and

him dress backso, towards the Joker Poker
maciing.

After i see him dress back and rock back,

I run out of the bar.

L xyunm out of the bar and goh on &Spaulding
Gardens Scheme. Don't have anything moce.”

On the matexial before the Courit, the learned trial judge,
after a patient and careful summing-up lasting for two hours and
forty~five minutes in which the defences of self-~defence ana
provocation were dealt with, accidentsl inflicticn having been
clearly ruled out on the demonstraticns, sent the jury out to
consider thelr verdict. But after & retirement of 31 minutes they
returned for furthor directions on those self-same issues and
received further directions lasting for 20 minutes. Then afterxr
retiring for a further 2¢ minutes they raturned a unanimous verdict

of guiltyof murdsr,




[l
N

7

*.8..

Having ourselves perused the racord cf the trial, we were
guite unable to find any point to which counselis attention could
properly be directed and accordingly we agreed with counsel's view
of the case. iIn i{his regard our decisicon was informed by pronounce-

ments of the English Court of Criminal Appeal: R.v. Frederick

Williams Reynclds (194&] 48 Cr. aApp. R. 39 and R. v. B, R. v. H,

11966 3 All B.Rk. 490,
«n the Reynolds case the Loxd Chief Justice had this to
say at p. 39 - 4U:

Y eeer fully appreciate the difficulties with
which counsel who are instructed for
murdercers who put in a notice of appeal are
often faced, and I do not want to say cone
word which would' be thought %o reflect in
any way on Mr. Clark, who nas put forward
the only points which could be put. I
desire, however, to rep=at what I have said
before, that there is noc duiy of counsel
merely because he iz asked to represcnt an
appellant against a conviction of murder
to akitack a summing-up wihich is guite
impeccable and which has put the cass
faixly and properly toc the jury. There is
ne obliigation on counsel in such 8 case to
endcavour te find some minute points which
could have no bearing on tho case. The
Court has always read the vranscript of tne
case, and when it is perfacely clear that
thera2 is no ¢ggound for. appeal, there is no
duty on counse¢l other thaun to Lell the Court
vhat he represents the appellant, and that
if the Court has dascovered anything in the
cnse on which they wish to hear him, he is
prepared tc deo his best Lo assist the Court.

in Lthis case, atkinson, J., who tried
the case with meticulousg care, delivered
a full, ample and fair summing-up in which
the law is scated to the jury as accurately
#e any learned Judge could state it and the
avidence is put before them as fairly as
any Judge cculd put it. The summing-—-up was
almost more than fair to the prisoner, and
in a long sumning-up, as this was, there can
nearly always be found some phrase or other
in which the Judge may have used some verbal
inaccuracy which by no conceivable possi-
bility cculd have any effect on the case at
all. in an appeal of this kind, because
it is an appeal against a conviction of
murder, counsel very coften thinks that he is
bound o try te atteck the summing-up where
where is no real attack to be made and where
nothing has been said to the jury which
could possibly mislead them. Where there
is nothing in the summing-up which in any
way mis-states the law, there is no duty
aon counsel to go through the sunming-up with
what ¥ may cell a magnifying glass to see if
some verbal inaccuracy can be found oxr if
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some point which has been mentioned in the
course cf the case has not been mentioned to
the jury.

In this particular case, from first to
last, there was not a shadow of a defence.
it was as deliberate and wicked a murder as

can well be conceived, and the appeal is
dismissed."”

In R. v. B, & R, v. H., Lord Parker, C.J., re-emphasised the

inadvisability of counsel advancing unmeritorious grounds. This is
how he expressed himself after dismissing the applicationss:

“The court would like to comment on the fact
thai the grounds of appeal are drafted in
lagal language and indeed were, SO we are
told, drafted by leading and junior counsel
whe represented the applicants at the trial
and, therefore, presumably were present when
the learned judge summed up. it would indeed
be unfortunate if ccunsel put pen to paper
to araft grounds without being certain in
their own minds that they were arguable
grounds. It is very difficult to believe
that the counsel concerned in this case,

N if they did draft the grounds, ever con-
sidered whether these were grounds which
they, if they wexre called on to argue the
case, could properly put before this court
bearing in mind the duty which counsel owe
te the court. Speaking for myself, at any
rate, as presiding in this court, 1 very
much hope that when counsel are asked to
draft grounds for an applicant, they will
et do so merely because they are asked to
do so, but will only draft grounds which
they feel that they are in a position to
come before the court and seek to uphold.”

In the light of such respected opinions, we are satisfied
that counsel adopted the correct ccurse in not placing unmeritorious

grounds beforz the Court which he could not argue.






