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IN THE COURT OF APPEAL i 3
SUPREME CCURT CRIMINAL APPEAL NO. 33/92 GV

COR: THE HOHW. MR. JUSTICE CAREY, P. (AG.)
THE HON. MR. JUSTICE GCRDON, J.A.
THE HON, MR. JUSTICE PATTERSON, J.A. (AG.)
R.v. RICHARD HALL

L. Jack Hinss for applicant

Cheryl Richards, Deputy Divector of
Public Presecutions for Crown

) May 12 & 25, 1993
PATTERSON, J.A. {AG.} ' '

On the 12th May, 1993, we refus=d the application of
Richard Hall for leave to appzal his conviction for murder
and the sontepcs of death. 1In light of the gffences against
the Person (Amendment) aAct, 1992, {*The Let™), which came
into operation on the i4th Octeber, 1892, the guestion
arises 2s to whether or met the sentence of d=zath is the
appropriate sentence ir the circumstances of this case,

The Act repeoaled soction 2 of the Offences against
ths Person Act {"the principal Act®) which provided that
"whesoover shall be convicted of murder shall suffor death

&s 2 felon®, ané substituted therefor provisions which
divide murder irto rwo distinct offeonces, mam=ly, "capital
murder® and *non-capital murder®, de epending oa the circum-

stances in which it is committod,
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Thers are circums<ances, however, where tyo or mcré
persens are gquilty of murder, but nevertheless, it will be
capital wmurder in'only one such person. Such circumstances
Are mention=d in section 2, subsection {2) of the principal

Act (as amended), which reads as feollows:

"If, in ths cagse of any mourder reforrad
te ir subsection {1) (not being 2
marcer raferred ¢ in paragraph (c) of
that subssction), two or mere psrsons
2re guilty of that murder, it shall be
czpit2l murder in the caso of any of
t“hem who by his own act caused the
death of, or inflicted or attempted to
inflict griecvous bodily harm on, thz
berson murderad, or whe himself used
viclencs on that porson in the course
ox furtherance cf an z2ttack on rhat
persen: but the murder shall rot be
capital murder in tho casec of any
other of the persons guilty of it "

.,

The Act further repealed sectien 3 of the princip=l
Act, which provided for the sentencs of desth to be

prenounced or cvery conviction for murder (with certain

exceptions), »nd substituted therefor provisions wherg the

sentence of death shall be prencunced conly on = person who
igs convicted of capital marder {with certsin eXcoptions),
and that the santonce on conviction for mon-czpital murder

sball be imprisonment for I1ife (with certain excaptions).

Before us, Mr. Hines submitted that there is no
Svidence to suppert a finding that +he applicant is gunilty
of capital murder. @me argued that there is nc direct
evidznce or inferential evidence which proves beyond reason—

able doubt that it was trhe 2pplicart who fired the fatal shot,

2nd in those circumstances, he submitted that +he applicant

could only be guilty of nep-~capital murder, He relied

strongly on the evidence of Mrs. Woclery where the tramscript



states (at p.5.) that she said:

"He ¢alli oo his frisznd, sawms come man,

coms jush one litsle old man and ope

littis old woman in yah." (It is

obvious that the word ‘sama’ zhould

really bs ‘saying').
H> urged that this cigarly shows chat thc ¥iiness must have sesn
22 other parsos at whe doorway with the applicant and therefore
in rhossa circﬁmstancasg “he inforeace oughit not to be drawn that
“ was the applicant who firsd the shot.

Miss Richards for the Crown coatendsd that the avidencs
of Mrs. Woolery and ths pPathologist, Dr. Ralston Clifford,
clearly support a2 f£finding that the applicant is guilty of capizal
mUTGCY pUrsuani <o sechion 2 subseccion (2) of the principal Act.
5a% submitted that +hs inescapabls inferoncos to be drawn from
Lhrixy avidencs arg firstly, that it was ths applicantc who firzd
the fatal shot and secondly, that the applicant used violenca on
“he docsassd in the course or Turthorancs of an attack on the
said daceasad.

The qvidonen of MHrs, Woolery wsiabiishos ihe sequence of

Svinks 4o be as followgs

Tha witnsss and har husband arz awakaned
during the nignt by ths sound of scones
falling on the roof of thoir house. They
got cut of bed and stand ip *he room.

—
dada
b

{ii) Thay hoesr the door to thoeir room bzing
forcad open, @ad the husband went and
braced iit, whils facing it,

o

{(iii} Tha door is forced open, and immediately
the husband is shot and hoe £211 to the
fiocr.

(iv) Tha applicant entered tha room ihrough

Thi wide opon door with a gun and &
flashiight in his hand. Ho stcepped over
tho husband on the floor.

{v) The spplicant ordered the wilnsss to lie
on the bad.

(vij} Th@ wiiness sald that afier rhis, two
Other armed men eatersd the room. The
Transcript of the evidance roads:
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A, "Hz call o his friend, sams coms man,
comz, just onz little old man and one
iitils oid woman in yah,

Q. Y25, what nexi happened; what was the
aext thing that happsned?

A.  And thom start to search up the place,
wo minutes to three minutes after they
wera 1n the house; no time at all they
come il -

HIS LORDSHIP: What is that?

WITHESS: Thay come in the
houase.

EIS LORDSHIP: What you say about
W Lo three minutes?

WITNESS: Ho time after they
Tun into the house.

Q. How, bow many other men snicred your room?
A, Thres of them come ia fhn houss, threa of
them and they ssarch up averywhers,
matiress, dresser draw, svaerything chay
start To saarch.”
The pathologist®s cvidsnce establishes tha:s the deceased died
ag a result of a "gunshot wound on the upper right anterior
chzst,; measuring threc—eighits of an inch in diameter.” It
was surrounded by gun powdar stippling up oo on2 and 2 half
inehes wide, which signifisd that the gun was held within
wﬁwehtyvfau:'inchas of the deceased when it was fired.
Wa agree with ihe submissions of Miss Richards that the
inforences ars quite inoscapable. Although the applicaant and
the other two men woerse undoubtedly on a joint enterprise, tha

objoct of which wos burglary and robbery, the evidence clezarly

28tablishes that the zpplicint played the dominant role. The

g

viclencs used in forcing the door open as the deceased braced
against it was plainly the act of the applicant alons; he was

the only person that Mrs. Woolery saw when the door flew open.



Tho decsased was shét at very closs réng@ immediately after
ths door flew copsn, ond Mrs. Woolery saw tho applicant alone
aator the room, stcpping over the decaasced who had fallen on
the floor. She did not see the other Two men ithan. Those
Two men did not anter hor room until after the applicant had
ordored her to 1ic oz the bed; it was only then that the
appiicant calied o thum, telliing them ts come in, and they
did,

We are saltisfied that the murder was commitfted in the
éoﬁ;se or Iurtherance of robbery and burglisry., and that the
applicant, by his owa act, inflicted grisvous bodily harm on
the deceased resulting in his death. In the circumstances,
the applicant is guilty of capital murder pursuant to
gection 2{1) (d)(i) & (ii), & (2) of the principal Act (as
amcnded), and ths appropriate sentﬁnée, pursuant to section 3 (1)

of thejprincipal Acit (a3 awepded) is that which was imposed.



