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FORTE, J.h.

The appellants were tried and convictod in the Residem.
Magistrate's Ccurt for the parish of ST. Andrew cn tlie 1llch day
of Junce 1990 for breaches of section zZlu of the Custows Let.
Th2 convicticns were as follows: ¥

un informaticn 32760, the appellant King was convicted
for the offence ¢f being concerned in tho :mportation of a
Volvo motor car, a Datsun pick-up, a guantity of used tyres and
an chnginc.

Both appellanis were convictad on information 253/90, cn
which they woere tried with others, for the cffence of knowingly
being concerned with the fraudulent evasion of duties payable on
the same goods wiich formnd the subject witter of information
252/90. They wére szntenced as follosis:

Iinformation 252/50 and 453/90

Richard King -~ At the election of the
Commissicner of Customs
fo pay a poenaliy of

294,921 .50 ca edach

1nfoLmatlon. In defaultd
cf paymant to scrve a
terw of two years impriscn-
in ¢ach casc.
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information 253/90

Leo Cox - At the election of the
Commissioner of Customs
to pay a penalty cf
5294,9¢1.50. In default
of payment to . serve
a term of eighteen months
inprisonmenc.

They now appeal against their cenvictions and sentences. On the
22nd  July, 19%2Z u% the conclusion of the arguments of counscl,

we dismissed ths appcals, and promised to raduce our reasons to

writing. These wiich follow ara our reasons.

The appeal turned firstly on tho jurisdictional competenca:
of the learned Kes:dont Magistrate to try both informaiions
togetrher without tnc consrcnt of ibe defondanis. Mrs, Sanuels-
brown for whose research we axpress gratitude, in developing her
arguments, first maintained thar abt common law, thaece was no

jurisdicrion in a mwagistrate to try toyeithor either:
{a) twc informations. charging the same
parson for btwo diffcrent offences;

{b) wwo cr mora informations, charging
different persons foir similar
cffences. .

In additieon, she contoendad that such joinder was piohibited by
the provisions of sections § and 11 of the Justices of the Peacc
Jurisdiction Act, and in pacricular section 9 which reads as
follows:

“g, Every such cowplaint vpon which a Justice
or cusricas is or are or shall be author-
ized by lew to maus an order and cvery
infvrmat ion for any offence or act punish-
allec upon summary conviction, unless some
particular enactment of this island shall
otherwis : roguive, may respectively bu
wade or la:d without any oath ox
affirpation bLocing mad» of the truth there-
of , excupt in casms ol information whes:
+he Jus'icz or Justices raceiving the
same shall thercupon issue his or their
warrant in vhe first instance to
appr=hend the éofencant as afocesaid; and
in every such case whore the Justice ov
Justices shall issuc his or their warrant
in the first instance, the matter. of such
informaticns shall be substantiated by
the cath cr affirwation of the informant,
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"or by some witness or witnessesg on

his behalf, before any such warrant
shall be issued; and every such
complaini shall g for ovne matter

of complaint only, and net for two

oy more metners of complaint, and
eviery such infoimation shall be for
cne offence only, and neoi. for two or
more cffences; and 2very such complaint
or information way Lo 1laid or made by
ithe complainant or informant .in
person, or by his counsel or solicitor,
or other person autherig=d in that
Lehalf.®  (Ewophasis addeda)

These provisions are obviously to prerec' against duplicity, and

in this viow, we are supported by the dicta of Lord Roskill in

the case of In re Clayiton [1%&3} 2

v.C. 473 a case which was

*ay

brought to our attentvicon as a result of the industry of

Miss Harrison for the Crown. In comminting on the provisions of
section 10 of the English Summavy Jurisdiction AGt of 1846, which
arc in similar terms to section § Lord Roskill said at page 48E:

"... It seems to me cleax that the -
raelevant words of section 10 arc
diroactcd to preventing duplicity

in anfermations. Thoy ave not
Girected to proeventing as a matter '
cf statutory prohibit con either

the ti1al of two or morec informations
at the sawme time or Lhe trial of two
¢r morz offoenders together where the
relevant facts are sufficiently
clearly related. Thr obiect of the
rule against duplicity has always
seen that there should be no uncer-
rajinty as to th: offence charged.

but there is no such uncertainty
where {wo or more informations are
properly laid against an alloged
offendar. He knows that hae is
charged as staled in each informa-
tion."

This opinion which 1s consistent wi.h our own views makes irrelevant
the provisions of section $ of the Justices of the Pecacce Act to the
issues to be resolved in this case and disclose the invalidity of

the argument of the appellants in ithis regard.



_4_
For her proposition thav at cecmmon law, joinder of
inforwetions withou: the consent of the accused was prohibited,

Mrs. Camuels-Srown relied on the cases of R. v. Yee Loy 4 J.L.R.

and R. v. Fenwick Tucker 12 J.L.R. 355, Thut casc of Yee Loy was

tried befors the enactment of section 2Z of the Criminal Justice
(Administration) 2Act, which will be referred to later in this
judgment, and which i. appears was th result of the decizion
made Lherein (Yee Loy). it was held in ihat case that a Resident
Magistrai< had no jurasdiciion o Ly two separacae informations
against two defendants at one and the sawe time even with the
consent of the defendants. Ii will Lo soun later, however, that
the provisions of section 22 now empaﬁers a resident mggistrate
,{;“ to try two informations togocther in cer.ain civcumstances and the
question of whether, under the toecms of iis provisions, consent
of the defendant is now mandatory will be discussed.
Nevertheless, having considered and examined the cited
autheiities on ithe subject including the case cof Yee Loy,

Smith, J.A. in delivering the judgment of the Court in R. v. Fenwick

Tucker (supra) came Llo the conclusion that there was nc common law
rule which prohibited the jcint frial of two informations if therc
is consent. He staled thus at page 3¢0:

71f there is a common Lliw cule, it is

COT strange that no refercncec is wmade to

‘ it in any of the cases. If rhare is
such a rule it is not clgar what
prceeciscly arc its terms.,  Learncd
counsel fur the appellant was unable
to point to a statemcent of the rule
anywhere, If the rulce exists it
certainly is noit as wide as stated
by counsel. it is guite clear from
the passagcs in the judygments of
Lord Goddaxsd and Lord PaziZcr guotoed
above, thai uvhere 1s no legal
ocbjection to¢ a joint trial with the
consent of the defendant.?

He however vecognizoed thal:
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"Even implicd consent is sufficient.
{5ee R. v. Ashbournc, JJj., expdarte
Naden (L9563 94 Sol. Jo. 454, 40 Cr.
App. R.. 95, and R. v. Dunmow, JJ,
exparte Andocrson [1964] 2 All E.R.
943;.,"

In all of the¢ cascs examined by Swith, J.A. and followed

to thc extent outlined in his judgment in FPenwick Tucker (supral,

it was presumed without any detailed consideration, that consent
cither expressced or implied was neccssary in order to justify

the joint trial of twc informaticens. Latar, however in 1583, the
whole guestion was analytically considered by the House oerords

in the cnase of In re Clayton (supra), and in our view, the dicta

of Loxd Roskill therein, is not only in keeping with our own
opinions. but should be considered as scttling all the controversy
that sucrounded this question not only in the English jurisdiction,
but in our own. After analysing the dicta in various cases in_
England, which concluded that informations could onlx be tried
together with thc consent of the accused, Lord Roskill declared
the opinion of the House in the following words (p. 49%), which
ars found to be appropriate in our own situation:

"Commmonsense teday dictates that in the
intcrests of justice as a whole
magistrates should have a discretion
in whait manner they deal with these
problems. ... Today I see no cowpell-
ing reason why your Lordships should
net say thet the practice in
magistrates’ courts in these matters
should henceforth be analogous to
the praciice proscribed in R. v. Assim
{(1966) 2 Q.B. 249 in relation to
trials on indictment. Where a
defandant is charged on several infor-
mations and the facts are connected,
for =xample motoring offences or
several charges of shoplifting, I can
see no rcason why those informations
should not, if the justices think fit,
be heard together., Similarxly, if iwo
or more defondants arc chazged on
separate informations but the facts
are connected, I can s¢c no reason why
they should noi, if tae justices think
fit, be heard togcther." {[Emphasis
added .
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He, however, thereafter continued:

"Of course, when this guestion ariscs,
as from times Lo time it will arise,
justices will be well adviscd to
inquire both of the prosccution and
of the defernce whether cither side
has any objection to all the
infermations being heard together.
I'f consent is forthcowing on both.
sides there is nc problem. If such
consent is not forthcoming, the
justicos should then consider the
rival submissions and, under any,
necessary advice from their clerk,
rule as they think right in the
overall interecsts of justice, If
the defendant is absazat or not
representad, the justices, of course,
should seek the views of the
prosecution and again if necessary
tha advice of their clerk and then
rule a8 they think fit in the over-
all interest of justice."

Av common law, therefeore, che important considerations

in decermining whether informations can be tried together are -

- (1) are the facts closcly connected, and (ii) does the overall

interests of justice require that they be tricd together. in
determining those factors, it is desirable that the mag%strate
before doing so, allow the parties to state any objection they
have to this course, as such objections may have an effect on
whether in the interests of justice the informations should be
tried together; the overriding principle however, being whether
in the magistrate}s opinion the overall interests of justice
requires a joint trial.

Before decaling with the application of these principles
to the facts of thc instant case, we now turn to the statutory
provisions, which the Crown at the trial of these offences, relied
on to justify the joint irial of both informations.

Section 22 of the Criminal Justice (ARdministration) Act
provides as set out hereunder for joint trial in summary casés:

"22. {1) Where, in relation to offcnces
triable summarily -
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" (a) persons are accuscd of similar
offences commitited in the _
course of the same Lransaction;
ovr

{b) persons are accused of an offencc
and persons are accuscd cf aiding
and aketting the commission of
such offence, or of an atiempt
to commit such offence; or

{c) persons are accused of different
offences committced in the course
of the same transaction, or arising
out of the same, or closely
connceted, facts, thoy may be tried
at the same time unless the Court
is of the opinion that they, or any
one of them, arc likaly to be
pre.judiced cor embarrassed in their,
oxr his defence by reason of such
Jeint trial.

(2) Where, in relation to offences triable
summarily -

(a) a perscn is charged wilh two or
more offences arising out of
acts so connected as to fcim the

. same transaction:; or

(b) a single act or series of acts
is of such a na*ure that it is
doubtful which of several offences
the facts which can be proved will
constitute, and a person is
charged with each or any of such
offences,
such charyes may be tried at the same
time unless the Cecurt is of the opinion
that such person iz likely to be
prejudiced c¢r embarrassed in his defence
by reason of such joinder." :

T

it is obvious from the recocd, that the Crown relied on
sectjon 22 (1) (c) and section 22 (2) (a) in order to justify the
jeint trial of informations 232 and 253/90. The facts relied on by
the Crown in respect of each information appear to be eminently
gualified to be cohsidered as the same transaction one with the
other, and in relation to the joint trial of both éppellants, cer-
tainly the facts appsar to be, at the laast, closely connected
facts. Were it not for the ingenuity of Mrs. Samuels-Brown, the
Court would think it highly unnecessary to yivs any serious

consideration to any cintrary conclusion. Counsel, however, argued
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very strongly that the facte presented in prcof of the offences
charged in the informations, do not disclose that they were of
the same transaction, nor did the offences arise "out of the
same or closely connected facts.” In order to determine whether
there is any validity in this contention, it is necessary to
examine thes evidence advanced in relation vo each offence.

Information 252/9¢ charged the appellanti King for being
concerned in importing into Jamaica certain restiicted goods.
This charge arose out of the following evidence,

On the 30th June, 1983 a vessel of the Zim Shipping Lines
off-load<d, at the Newport Boulevard Wharf in St. Andrew, a
container numberad ZCSU 20¢105Z consigned to “Richard King in
care of Keith Richards of Fruit Belt District Fruit Belti P.O.
Portland." 1In the container were the Volvo motor car and other

itewms already referred to in detail. fn Keeping with normal

procedur: Mr. Dwight Tracey, validating officer of Carib Star

Shipping Ltd. (then International Shipping) the Jamaican agents
for the zim Line, sent a ielegram to "Mr. Ribhard King" to the
stated address, but received no reply. The system reqguired,
thaf on receipt of notification of the arrival of the gocds, the
consignee should go to the shipping office, present his original
bill of lading endorsed by thz agents of the Shipping Company,
and then a delivery order would te issuced to the consignee to
enable him to commence tho precess of clearing the goods., In this
case; the consignee, “Mr. Richard King"” never attended the office,
nor was the original bill of lading presented for validation i.e.
no delivery order was ¢ver iscued.

Ms. Genevieve Dean, the senior surveyor at the Manifest
Branch of the Comwissioner of Customs and Excise had the
responsibility of checking all manifest for shipment on vessels
docking at the relevant Qharf. She related a system which

required the deliviury order to be presented to her department, in
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order to pufsue the process of clearance of the goods. In
relation to the relevant container No., ZCSU 2061052, no clearance
documents were ever presented to her department for that consign-
ment. In fact, neither the stripping station, nor the customs
warehouse had any record of that container, and as far as customs
were concerned, the coniainer should have been still on the wharf.
This was not so however, because on the 1{th July, 1938 the
container, and its contents were found by Detective Sergeant
Winston Lawrence at the house of the appellant Richard King at
Lumsden in the parish of St. Ann. On sezing the appellant King,
and having cautioned him; the sergeant asked him if he was the
importer of the container whareupon hé replied "Yes Mr. Lawrence
but you nuh know already sah, you nuh haffi badda ask mi again.”
Asked if hc was the importer of cach item he again replied in the
positive, but when he was asked whether he had the required
licence fcr these importaticns, he said no. The appellant King
then produced the criginal bill of lading which, as we have seen,
should first have been presented to the Shipping Compardy before a
delivery crder could have been issued.

Lt the trial, the appellant did not contend that he had
a licence for the imporﬁation of these items and so on the facts
there was really no other verdict that could have been entered in
respect of this information but that cf guilty. It is not
surprising thercfore, that in respect to this information, no
complaint as to the findings of fact has been made in this appeal.

it is important to note at this point that the containcr
was found at the premises of the appellant King withcut having
gone through the proper processes of customs for the clearance of
the goods, a process which of course, would invelve the payment of
the required duties before their releas2. The sccond information
253/90 related to the evasion of custcws duties in respect of the

very goods, the subrizct matter of the charge on information
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252/90, on which the appellant King was charged alone. The whole
picture of the Crown's case therefore, was that King illegally
imported the goods into the island and in doing so, deliberately
gave a fictitious address, as the address of the consignec, and
thereafter in order to remove the goods from the wharf, he
joined with others in a plan to remove them illegally and in so
doing evade the payment of the necessary customs - duty. The
evidence in relation to information 253/90 therefore, concen-
trated on proving that the container was illegally removed and by
whom. The evidence in respect of this information against King
is exactly the same as the evidence against him in respect of
information 252/90, In order to prove'information 252/90, it was
important that it be proved that he was found in possession of
the goods and at an address, diffcrent to the fictitious address
to which he had consigned the goods. In order to prove his
.involvement in the offence of information 253/90 i.e, evading
the duties, it was important to prove that the goods were consigned
to him, that they were illegally taken from the wharf anll were
found in his possession.

In those circumstances, it is clear as clear can be that
the facts in relation to the two offences charged in the separate
informations, are so closely connected, that they form part of the
same transaction, that is to say, the illegal importation of the
specified goods into the island, and in furtherance thereof to
remove them illegally from the wharf without the knowledge of those
responsible for assessing and collecting the duiies payable therecn,
thereby ovading the paywent of Lha said cduties,

FMrs. Sawucls-Brown, however, centonded that assumwing that
her submissions that the conscni of the accused is nceessavy at
coemmon law for the joint rrial of .nformaticns, is unacceptable,
nevertheless, oven undes the starutery provisions, the consent of
the accused is pandatdiry and in any cveni, the learned Resident

Hagistrate did noi awvert her mind to a consideration of whether
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in the circumstances of the case, the informations ought to have
been jointly tried.

Section 22 empowers the court io try the informations
together in certain clrcumsitances unlecss “he ccurt is of the
opinion that they, or any one of them, (i.e. persons to be tried

together} are likacly to be prejudiced or emparrassed in their,

“y

cr his defence by reason of such joint trial. This provision
Goes not reguire the consent of the defendant; but rather
requires the magistrale to gdetermine whether in his opinion} any
cmbarrassment or prajudica will accrue to the defendant if the
informations are ointly tried. It followsE that any such
conclusion can only be arrived at whore the prejudice or embarrass-
ment appears on the face of vhe record; ox where an objection is
taken by the defendant or his counsel; showing that such is the
circumstances that exist 1in a particular casc.

In the instant case, the appcllant King waz f@presented
by counsecl, but nct so the appcllant Cox. At the comnmencempent,

B

counscl for the Crown informed tho court that she intended Lo
proceed on information 25z & 253/9G and asked that othcr
informations remain on file. Crovn Counsel opencd extensively as
to the facts ﬁpon which the Crown would rely in respec£ of both
informations and in respece of the appellants and their co-accused.
after the facts were outlined, the accused woere pleaded on the
respective informations on which thoy wero charged, and all entered
pleas of not guilty. Weither ccunscl who appeared for the
appellant King nor the appellant Cox made any objaction to the
joint rrial. Hething was thercfore advanced by the defence to
indicate any prejudicc or cmbarvassment which might be caused to
them if +he court embarked on a joint trial. Before the learned
Resident Magistrate, were the informations and the proposed evidence

upon which the Crown intended to prove its casc. In those
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circumstances, the learned Residont Magistrate implicitly
acquiesced in the jecinit trial, therc being nothing either on
the record, or coming by way of objection to suggest any
reason why the powers under scction 22 sheuld not be exercised.
After the case for the Crown was closed howevar,

Mr. Ramsay. couvnscl then appearing for the appellant King, by way
of a no casc submission, contended firstly, that there was no
common law power in the court te try the informations togethoer
and secondly, that if there wias jurisdiction by virtue of the
statute, nevertheless the joint trial was prejudicial and
cmbarrassing to the appallant, and consequently section 22
could not be applied. In suppott of this conteéntion, he advanced
the following:

*Wwhether or not it is cerveci to say that

two charges can ove tricd toguerher it

could only be done if there is ne pre-

judice. Obvious that My. King wust be

cobarrassed if called uponh Lo answer A

charge of importing qoods intc the

island and 2lso at the tiwe answecing

to the charge of fraudulently evading

customs dutics. If hoe should say yes 3

he imported without licence it would

tend to support othcer charge. Also once

he is charged with other people this

incrcases ambit of prejudicial material

which may be introduced. Test is whether

the situation is inherently prejudicial

not whethex it is.”
Counsel for the Crown in reply, relied on the provisions of section
22, and contended chat "it was fer the court to decide at the out-
set whether therc would e prejudic: or embarrassment. The
prosecution's case she said could only be conveniently dealt with
together being based on cowmmon design.” Mr. Ramsay thereafter,
at that stage of the trial, applied to the Court to order a
separatc trial for the appellant King on the informations before

the Court, and to procecd against the other accused. The

application was refusecd.
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Tt is correct as is contended for by the appellants, that
L there was no express adjudication by the learned Resident
Magisirate at the commencement of the case, ag Lo whether or not
in the circumstances of the case as disclesed in the opening of
the Crown, any prejudice or embarrassment could in hér opinion,
be caused to the defendants. That iz not to say. however, thatl
ihe decision to embark on a joini trial, was nov the result of
sn adherence to the provisions of section 2%, as nothing dis-
closed in the opening of the Crown cotld he said to indicate any
E: ' prejudice or embarrassment to the defendants and there was in
fact no objection cffered by the defence. The cases cited by

Smith, J.A.., in the case of Ferwick Tucker {(supra) as did

Smith, J.A., himself, recogniced that even where it was tLhought
that consent wWas necassary,limplied consent was sufficient.
o 1f consent therefors, can Lo implied, the silence of the
- appellants, when it was stated that the inforwmations would be
Lried together, must by necessity indicate that they were al
that stage conc=¢ing that no prejudice ot embarrassmeng would
pe caused to thew.
Yhe learned Resident Magisirate however, at the end of
the Crown's case, and in spite of her decision at the cowmmencement
to proceed with the joint trial, allowed counsel for King o
make his objection to thal procedur., giving his reasons for the
prejudice and embarrasswent which he concluded would befall the
appcllant King, and thereaftor expressly refused the application
to scver the trial.
in our view, this was, on the facts, an ideal case for
joint trial, given the cff<nces charged on the informations, and
we hold that the learned Resident Magistrate adopted the correct
procudure in resolving the issues between the Crown and the
soveral accused in the context of one tiial. This ground of appeal

therefore fails.
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Mrs., Samuels-brown next challinged the validity of the
trial process, contanding that the trial should be deciared
a nullity. Her complaint was based on the fact that the
pecuniary penalties impcesed on Loth appellants were:

{i) not fixed by the lcatned Resident
Magistrate in cxercis: of her
judicial discrerien but by the
Commissioner of Customs in the
exercise of an adwministrative
act,;

{Li} thoe sentoncoe was tixed, and
determined oubside i arena of
the trial, resulling in the
appslliants’ bLeiny denicd of their
right to be present tiiroughout
their trial;

(i1i) the Customs Act dows not pacioib,
after a2 trial has compenced, the
_ fettering of the learnoed Residont
- Magistrate's exercise of hoer
judicial discretion by the clection
¢f the Commissionnr nf Customs.

foction 210 of the Custows het, under which the appellants
ware sentenced, and as far as is relevant o the issue reads as
follows:

"210. Every person who shall import
oY bring or be concuorxned in impori-
ing or bringing into the Island any
prehibitod goods or any goods the
importation of which is restricted
«.. or shall be in any way knowingly
concerned in any fraudulent evasion
or atiempr at cvasion of any import
or @xport duties ¢f cusktoms ...
shall for ecach such offonce incur a
penaliy of two hundred dollats, or
treble, ihe value of ihe goods, at
the ¢lection of the Commissioner: and
all goeds in rcspect of which any
such offence shall be coumitted shall
bz forfeited."

Mrs. Samuels-Erown cited two cases in an effort te distinguish
them. In both cas<s, Lthe Court of Eppeasal; in construing certain
provisions of the kxcise Duty Law, which are in ¢xact terms as
section 210 held that the Resident Magiostrate has no jurisdiction
Lo mitigate tha ponalty and was bound to impese sentence in

accordance with the election of the Collector General.
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The two casas are: R. v. Seebalack C J.L.R. 245 and

R. v. Josimia Lawrence 4 J.L.R. 125. Counsel, howevar, contended

that the same approach did not apply to the Custons Act, as the
provisions of scction 217 thereof give thue Resident Magistrate
some doyree of discrotion when dealing with offences concerning
the evasion of customs duty. The scction reads as follouss
217, Where a penalty is proscribed for
rhe commission of an offence under Lhils
act or any rogulations wads iherocunder
such offenca shall he punishable by a
penalty not axceediog the penalty so
prescribed; provided thar wherse by rea-
son of tho commission of any offenco
the payment of any customs duly has ox
might. have boen evaded Lhe penalty
impcscd shall; unless tha court for
special rcasons thinks fit to oracr
otherwise, and without prejudice to the
power of the couri Lo imMpose a greater
pcnalty, be not loss than treble the
amount of duty payable.”
The cases of Seebalack and Lawrence which in our vieu, declare
the relevant law corrcctly, are sufficient to dispose of the
complaints categorized in (i} to (iiil) of the above stated sub-
v
missions of counscl, Dlrs. Samuels-Deoown, however; developed her
submissions on scction z17 of the Act, cortainly in respect of
the appellunt Cox, to contend that thz lcarned Resident Magistrate
came to her conclusion on scntence without giving any consideration
to the powers she had under the section, as spcecial reasons
existed in his case.

Secticn 217 clearly gives a discretion to the Resident
Magistrace in cascs such as this, wheiz the payment of customs
duty was evaded, to impose a sunténce {o.- an amount less than
three times the vaiue of the subjueck maltcer where special reasons
exist. At the time of the sentencing, counsel for thce appellants
did bring to the attention of the lzarned Residont Magistrate,
the provisions of sectiore 217 and submitted tha special reasons

existed for axercising the discreticn, particularly in the case

of the appecllant Cox. The rcascons advanced at the time, and also
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before us, ralated to what was described as the winor role Cox
performed, the fact that he did not benefit in any way, and the
period of incarceration he had already spent before the trial.
3% these submissions wore made before the clection of the
Commissioncr had been submitied, the learned Resident Magistrats
adjourned the case, and on the adjourncd date, being seized of
the “election® procecded Lo impnse a scntence in keecping with
it. 1In our view, the learnsd Resident Magistrate was correct
in o doing as nc spccial reasons for varying from the provisions
of scction 210 existcd in this case. The so~-called minor role
was indecd a role which facilitated the removal of the container
from the wharf, and thercfore, contributed in a substantial mannef;
Lo the commission of the offence. For thosc reasons this ground
also fails.

We turn now to the last submission of Mrs. Samucls-Brown
that the verdict of thr lcarned Resident Magistrate in respect to
the appellant Cox is unreascnable and cannot be supported by the

T
evidence. For the puiposc of dealing with this contention, it
will not be¢ necessary Lo make any detailzd reference to the facts,
but what is relevant is sot out hercunder. .

On the 5th July, prior to the recovery of the container
from the home of the appellant Eing, it was seen at the wharf in a
line of other trucks, waiting to be iw:leoased by the sccurity guards
who manned the padlocked goates, and who should only rilcase the
trucks on presentation of a gate-pass, a delivery ordexr and a
trailer interchange roport. The pass is issucd only after the
delivery order is thoroughly checked against the container number,
and other documents to ascertain that all the procedures have been
correctly followed, including the paywent of the necessary customs
duties. At the time the relevant containzsr was in the line the
appellant Cox was one of the pcrsons responsible for unleocking the

padlock and opening the gate on prosontation of the pass. Before
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doing so however, hz 18 regquired to se: +hit the container number
on the Trailer Interchangg Report. the gate-pass, and the delivery
order correspond with the container. Ho should slso ensure that
the licence number of the truck and the sonl number of the
countainer arc the samg as rocorded.

Gn Lhe relavapt day, Michacl Edwards was +he Invcrchange
Clerk, whose duty it was to checi:c all the documents and to issue
the gate-pass. On geelinyg the truck witl %“he container in the line,
the driver of the rruck, Paul Riley, a co-accused who was canvicted.,
but who has not appealed, raguesled of him that he rclease the
truck without thc necessgary papers in consideration of a certain
sum of mouney. This he refused to do, but neverchcless, socn after,

o he noticed that the truck with thce containor which had been at the
head of the line was no longer therc. Lo docuncnts had been
presented and no delivery ocder Or gatz-pass had been issucd. The
container was noi on the wharf ancd should nct have bcon released
as there were no documents in relation to it. &S the appellant
Cox, was, at that time one of the guacds at the gate, L#, obviously
along with another guard who was tried and acguitted bccame a
prime suspect. '

The reasons given by the lecarned Resident Magistrate for her
conclusion of guilt in vespact of the appellant Cox, are in our
view, sound and point to evidencc which clearly justifies her
conclusion. It is sufficient only te refer to those reasons which
follow:

wi find thac the accuscd hLao Cox was the
Security CGuaid who allowed the truck
pulling the countainer to leave the com-
pound, thar h« did so knowing chat
there were no deocuments authorizing the
releasc of the centainevy and that no
duties had becn paid. rhis finding is
basza on the evidenc: of the system
swployed in his wori arci, hhiis behaviour
on being approcched by the pelice and
lies told in his unsworn statement from

the dock. le was seen with the Keys
for Lhe exit gates, botween the hours
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vof 1.0¢ p.m. and &.00 p.@.y check-
ing documents and allowing trucks
pulling containcegs to go through

rhe gates. At osome point. during

+hat r.m¢ the contalners in guestion
was posmitioned right in front cf

one of the exit gates. By 3.50 p.m.
it was gonu.

tthen first gues-.ionad by Detective
Sgrgoant Lawrence hoe was requested

to return for furthev guostioning

»ut he failced to ¢o $0. Some months
iater when he was found Dy Sergeant
Lawroence and was baing taken to the
ctotion he tricked Sergezant Lawrencs
into allowing him to leave the
vehicle and disapperred. I find

that these actionz arc noet consistent
with innocence. 4 furihoetr find that
Mr. Cox licd when in his unsworn
statement he spokc of working on
records in the guard zoom 2t the
relevant Cime Lotwesn 1.60 p.m. to
4,00 pom. Thot Was the first vinc
this wasg mentioned. It was not
mentioned to the pelica when he was
eventually taken into custody neither
was it mentioned when th2 wilness
Tulloch spokc of neeind him at tha
gates working during Lhat period, nor
when ac spoie of the reguiremcnt for -
guards Lo rocerd information from
gata passes on log shests. He too is
found guiliy as chargad.”

B

+n those circumstances, we cannot Say that the verdict of
the learned Resident Maygistrate was unraasqnable, and conseguently
this ground also fails.

ror these reasons the appeals of both appellants werc
dismissed, and the scntences aftirmed, cexcept for a variétion in
the case of the scntence in relation to Cox which will be explained
hcreaftrer.

On the application of Mrs. samucls-bBrown, we heard submissions
as to the inability of thc appcllent King to pay the total fines
immediately because of cixcumstahces which were detailed to us.

In the circumstances, particularly the fact that'the forfeited
goods represented his life-savings and the distinct possibility
that he would, in the future, be battex able to pay the finus, we
felt that this was a proper case’to aliow the app=llant time
within which to pay the fine and cbnsequently made the following

order:
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Appcllant King to pay thce sum of

$94,961.50 immediately. To pay

$200,000 on or befere 3Cth

Septempbar 1492, and $50,000 on

or befere 3lst January, 1393,

Thereafter, to pay $50,0u0 per

month until the fines arc fully

paid.

In respect to the appellant Cox, we were informed by

Mrs. Samuels-Brown that hc had been in custody for three months
before the trial of +hs case, and that for the greater part of
the time which has passed since his conviction, he has becn
treated as a prisonzr becausc duc to a misunderstanding, it was

not known in the prisons, that he was an appellant. On that

Lasis, we ordered that the sentence in default of payment of the

,3-, 34 . B .
¥ fines be varied, so 2s to allow for his rcleasc on the 18th July,
‘L 1992.
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