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JAMAICA SHAMAIC A,

I¥ THE COURT OF APPEAL

SUPREME COIRT CRIMINAL APPEAL NOS. 153 § 154/80

BEFORE: THE KON. MR. JUSTICE CARBERRY, J.A.
THE HON, MR. JUSTICE CAREY, J.A.
THE HON, MR. JUSTICE WHITE, J.A.

RE GINA
VS.
Fill..o 8COTT
AND

DENNIS WALTERS

Mr. Berthan Macaulay, Q.C. and Dr. R. Williams for
the appellant Richard Scott.

Fr. Dennis Daley and Mrs. D, Brice for the
apnellant Dennis Walters.

Mr. B, Smith, Deputy Director of Public Prosccutions,
for the Crown.

April 1; May 25, 26, 27, 28; December 20, 1982,

CARBERRY, J.A.:

These applications for leave which we treat as the
hearing of the appeals are from convictions of both appellants on
a charge of murder in the Fome Circuit, before Campbell, J. and
a jury on the 25th September 1780,

Abraham Roberts was a member of the Island Special
Consﬁabuéary Force. As such he carried a revolver. On Thursday
11th Hay, 1978, in the afternocon, Roberts together with a lady
whose naée we do not know entered a bar on premises 9 Harris
Street, éingston, and ordered drinks. These they had while
seated on stools apparently at the bar counter. The person %hen
serving ﬁehind the counter was a boy called David Ridley, and the
LAT Was Sperated by his mother who was away at the time. David
Ridley was approaching twelve when he gave his evidence, and must

have been about ten years old at the time of this incident.
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He was in some vespects an unsatisfactory witness, Lut
cousidering the limitations cf his age, powers of observating,
and recall no doubt he did his best.

According to his evidence, while Roberts and his companing
were scatad at the bar, a nerson whom he Aescribes as a
entered and ordered snd bru-ti o soft drink. Some little whilc
jater another and “bigger boy" centered the bar and returned The
empty bottle and deiiandel payment ~f ten cents, which David
gave to him. The first "boy” had also re-entered the bar, and
one or other snatchel the revolver from Abraham Roberts! wais?t,
there was an explosien and Roberts sank to his knees,
wortally wounded as it turned out; while the two *‘boys” fled
fyom the bar, with the gun. The lady companion of Mr. Roberts
helped to 1ift him out the bar, took him outside onthe street,
and summoned a taxi which took them to the Kingstom Public
Fospital, wherc Roberts was admitted. He was seen there by the
jinvestipating officer, Det. Cpl. Cornelius Walker, that afterncon,
bleeding from a gun shot wound to his left side. Roberts died
four days later, on the 15th May, 1978.

1t is fair to point eutr that David Ridley gave gvilonee
in two segments: on his first venture into the witness box, h=s
in effect stated that after serving the deceased Roberts anc
the first boy, he saw nothing, only heard an explosion, leokes uz
and saw Roberts on the floor bleeding. He was however recallcd
by defence counsel for Richard Scott, for further cross-examinatioa,
in which the details given above were put to him on the basi:
of his deposition at the Preliminary BExamination, and he confirmcd
them, leaving unexplained why he had‘%%rst said that he savw
nothing of the incident. Whether it was that he was au unwiiling
witness who tried to say as litile as possible, or whether hc
had on the first occasion forgotten, or perhaps had not been

asked the correct question to unlock his mind or tongue remain
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matters for speculation, as does the purpose of the re-call,
Iis account of the incidsnt however seems to be correct, and

was never seriously challenzed. What is of importance is that

at no stage did he identify either accused as being comcexmed

with the incident: he attended an identification parade held

e

in respect of each accused, and did not identify them. Roth
accused live in the general area, but there is nothing to
suggest that David knew either before the incident.

As to the lady with whom the deceased Roberis was
drinking, one witness Ca2ci” 7 ~don, whose ovidence will be
dealr with at greater lenyth below, said that he saw her at
the Denham Town Police Station later that day i.e. 1lth lay,
1978, She was not called as a witness and no explanation of
her absence was ever given or apparently asked for; nor did she
rive evidence at the preliminary examination.

It appears from the evidence of Dr. Ramesh Bhatt, the
mathologist who performed the post-mortem examination of tha
body of Abraham Roberts, that the deceased had been shot
through the abdomen, that the bullet had pierced various
nortions of the intestines and stomach of the deceased, and that
surgery had been performed in an effort to save his life. e
had however died of pneumonia brought on by the gun shot wonnd
and conseaquential surgery.

What then canpec s +. two accused with the incident?

The answer is to be found in the deposition of Cecil Gordom,

siven at the preliminary examination held before the Resident
Magistrate, sitting at the Cun Court, on the 25th July, 1978,
We set out the deposition in full hereafter, but for the moment,
it is sufficient to comment briefly on it and to fit it inta

the general picture.



Cecil Gordon was apparently a sideman on a truck,
and lived at premises on Harris Street, number 2 according to
his dewosition, number 4 according to Det. Cpl. Walker.
According to the deposition he was on the 1lth May in the vicinity
of the bar, visiting other premises on Farris Street, saw tho
two accused lurking outside, passed them, went towards his ocwn
nremises, heard a gun shot, turned round and saw both accusoed
running from the bar, with the accused Richard Scott, whom he
had known for some months before as "Owen", holding a gun, cond
shertly after he saw a lady holding up 2 man who was bleedins from
his side come ocut the bar, walk past him down the street to theo
Sanish Town koad, where she called a taxi and they drove citf
to hospital. He went to the I'nham Town Police Station and molu
a report. On the 19th Mav, 5.7, which would be after the death

exdaminatich
and post-mortem fof the deceased Roberts, Corden went back to thu

Denham Town Police Station, spoke to Det. Cpl. Calvin Berjanin
whom he knew, as & result of which both set out, accompanied by
an armed police party, for a bingo game that was being played

on the street near to the Majestic cinema on the Spanish Town
Road. There were some 30 - 40 persons so engaged, and accovding
to the evidence of Det. Cpl. Benjamin, Cecil Gordon went up to
within two feet of the two accused who were at or round the bingo
table, pointed them out to the police and said in a loud tone of

voice: “This a two of the men who me see shoot the pocliceman

along Harris Street." The two accused made no reply. Benjamin

took the two accused into custody, took them toa Denham Town
Police Station where they were locked up. He communicated with
Det. Cpl. Walker, the off:ccr lavestigating the murder, on the
next day, and he came and formally arrested the two accused on

a charge of murder, when cautioned, neither said anything.
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The case against these two accused rested then on
the evidence of Cecil Goréon, and his purported identificaticn,
of them, save that there was some slight supporting evidence
as to their actual identification, an informal identification
parade so to speak, held in the evening or night along the
Spanish Town Road, at the bingo table, in the presence of Det.
C»1. Benjamin. In cross-examination on behalf of the defence,
it was suggested that some fifteen persons altogether were
arrested from round the bingo table, including the two accused;
who in their evidence denied that Cecil Cordon had pointed them
put at the scene, or indeed at all. Walters was twenty-one
at the time of the trinl, and Scott twenty-four, which would
have made them nineteen n.a .. 1ity-two at the time of the
incident: whether they c.uls aptly be described as boys' by
the ten ycar old David Ridley would a matter for the jury.

Giving sworn evidence in their own behalf, each accused
denied knowing the other prior to their appearance at the
preliminary examination on this joint charge. Both denied
involvement in the incident. Neither was able to say where he
was on the fateful afternoon of the 11th May, 1978, save that
it was nowhere in that area; both were arrested at the bingo
~ame on the 19th May, 1978, each saying he did not know if the
cther was then arrested as both assert that many others were
arrested, and both denying that Cecil Gordon pointed them out
at that or any other time.

Cecil Cordon did rot give evidence at the trial of the
two accused. There was ¢~iccs 2 that he had died - how or
g¢xactly when is not stated, but he died between the time of his
ziving evidence at the preliminary examination on the 25th
July, 1978, and the trial which started on the 22nd September,
198¢. The only real argument in this appeal turned on the
admissibility of his deposition taken at the preliminary

examination by the Resident Magistrate, in the presence of thesc



two accused, who were represented by counsel who cross-examined
Cecil Cordon on their behalf, and it having been shown that thez
statutory formalities were all duly complied with.

This is a convenient place at which to set out in full
the deposition taken from Cecil Cordon, omitting the formal
cantions et cetera, it reads thus:

"This deponent Cecil Gordon, on his oath
says as follows:'

1 am a sideman on a truck and live in the parish
of Xincston. On the 1ith of May, 1978, about

2.45 p.m. I v~ +vrlking on Harris Street, Kinsston
13, in the 1a2r.sk of Kingston, and after na5Sing

a bar, saw two men standing at a gate about half
chain from the bar., I walked past these men who
were about an arm's length from me and went into
the yard. I then went to my gate about two chains
away at 2 Farris Street. As I opened the gats 1
heard an explosion like a gunshot coming from the
direction of the bar. I turned around and lookel
in that direction and saw the two men I had passed
on the road running from the bar. One of the men
who I had known about five months before that ‘lay
was running in frontwith a gun in his hand, the
other man was running close behind him., They ran
across Harris Street, turned down a cross strest
and disappeared from my sight. I then saw a

woman holding up a man and taking him out of the bar.
They passed me at my gate. I followed them down
to Spanish Town Road and saw the man leaning
against a wall. I went up to him and he raised up
his shirt. I then saw a wound at his side. The
lady had left him at the time. She returned
shortly after in a taxi, the man was placed ia the
taxi which drove away with him and the lady. 1
went to the Depham Town Police Station and made a
report,

On the 1¢th of May, 1978, about 9.00 p.m., I was
walking on Zcn :h Town Road and saw the twe men
sitting around a table on the sidewalk playing

a game with other men. I went to the Denham Town
Police Station and made a repert. I went back
with the police to Spanish Town Road and saw the
two men still playing the game. In the presence
and hearing of the two men I told a policeman that
they were the two men who had shot the policeman
at the bar. The men made no statement. The police-
man took them to the Denham Town Police Statiomn.

I went with them.

The two accused in the dock are the men 1 saw
running from the bar and who were pointed out to

the police. The accused Richard Scott is the man

I knew before that day. He was the man running in
front with the gun in his hand. The accused

Walters was running behind the accused Richard Scott.
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“T knew Scott as Owen. Immediately after
Learing the explosion I saw the two accused
running from the bar and the lady holding the
man and coming out after them.

Cross-examined by Miss Benbou:

T used to live at 11 Harris Street before going
to 2 Harrig Street. I do not know the number of
the bar premises. I passed the bar before
reaching the gate at 11 Harris Street. There ave
other buildings between the bar and 1l larris
Street. The buildings arc houses. There is
one gate between the bar premises and 11 Har
The two men vere standing in front of the gate a
11 Harris Street. Other people arve now living @
marris Street. The two accused wen were standing

~
P Loa

against the gats column of 11 Harris Street and locl

()
L}

in~ in .. “ircctiom of thoe bar. They were looizin
sideways oun the road., I did not call to them, ¥

Cross-examined by Miss Dyer:

I have beea living on Harris Strect for a leng
tima., ‘The gate of premises 11 larvis Street was
open and the accused men were standing behind the
column of the gate, The column was taller than th
men. T had turned into premiscs 11 Harris Strect
and say the men by the column at the gate. Premis
Mo. 2 larris Street is on the other side of the
road from 11 Harris Street. I was going to see
somebody at 11 Harris Stweet. I went into 11 flaer
Street vith the intention of picking somoe ackees,
but they were not yet open. I just looked on T
ackee tree and turned back threuphk the gate. I di

(“1’_‘»-
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not stop to speak to anybody. The two accused ren

were still at the pate when T left the premises.
cannot say how leng it took me to walk from 11
Harris Strect to 2 Harris Strect. I sauv the facos
of the two men when they were running.

Te Court:
T did not know the lady who was holding up the man

T had never seen her before. I saw her at the
Dertar Tevn Police Station later that day. I

Cicple b olo nan with the wound before that day.

s signed by the Resident Magistvate of the Gun Cou

Hr. B. L. Myrie on the 25tk July, 1978 and also by tle witness Cecil

+

Gordon., The

far as one can iwdge,

other witnees

I

i

Py

¥C,

depcoition on the face of it, is clear and concise in &o

r witnesces on any materiel point. Goxdon was crosse

ecramined at some length by the respective counscl of the two accuse

It does not conflict with the statement of any

d.
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The Crown tenlere’ th's deposition under the provision

of Section 34 of theo 29§f§j_ aﬁ the Peace Jurisdiction Act.

The Section, which is set out in its entirety reads thus:

"Examina- 34, In all cases where any person shall
tion appear or be brought before any Justice or
Justices charsed with any indictable offence
committed within this Island, or whether
such person appear vcluntarily upon summons,
or have been apprchended with or without
warrant, or be in custody for the same; or any
other offence, such Justice or Justices, before
he or they shall commit such accused person tc
prison for trial, or before he or they shall
admit him t- bail, shall, in the presence of
such accused person who shall be at liberty
to put gquestions to any witness produced agalnst
Schedule him, take the statement (according to Form (183
Form (1%). in the Schedule)} on oath or affirmation of those
who shall know the facts and circumstances of
the casc, and shall put the same into writing;
and such depositions shall be read over to, and
signed respectively by, the witnesses who shall
have been so examined, and shall be signed also
by the Justice or Justices taking the same; and
the Justice or Justices before whom any such
witness shall apmear to be examined as aforesaid
shall, hrfo ¢ sreh witness is examined, administer
to suck wit . - e usual oceth or affirmation,
which suchk "usitice or Justices shall have full
power and authority to do; and if upon the trial
of the perscn so accused as first aforesaid, it
shall be proved by the oath or affirmation of
any credible witness that any person whose
deposition shall have been taken as aforesaid
is dead, or so ill as not to be able to travel,
or is absent from this Island or is not of competent
understanding to gfive c¢vidence by reason Cf Nis
Féing insane, anc if alsc it be proved that such
Jeposition was taken in the presence of the purson
so accused, and that he, or his counsel or
solicitor had a full opportunity cof cross-
examining the witness, then, if such deposition
purport tc be signed by the Justice by or before
whom the same purports to have been taken, 1t
shall be lawful to read such deposition as evidence
in such prosecution, without further proof thereof,
unless it shall be proved that such deposition wns
not, in fact, signed by the Justice purporting ic
sign the same:

Provided, that no deposition of a person absent
from the lsland Or 1insanc shall be read in evilence
Under the powers of this section, save with the
COnsSent ©F the court before which the trial takes
plrace.™

Tt will be noticed that for emphasis two passages in

the section have been underlined, the passage beginning "or is

~hsent from this island .. .. being insanz™, and the Provisc
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that appears at the end of the section, dealing with depositicas
of persons absent from the island et cetera, and providing
that they shall be read into the evidence only with the comsent
of the court before which the trial takes place.

In Jamaica, for very nearly the last forty years, w2
have operated on ths bzsi: -7 » series of Codes, or Revis. ! Laws
cf Jamaica. These came .ut in 1938, 1953 and 1972 respectively,
the last being in loosc leaf form to preovide for updating lw
the issue of revised versiong of the laws as they are altercd
from time to time. Jamaica, like many other Commonwealth
territories, is heir to the English common law system; that
system has been altered from time to time, very often by the
passage of statutes enacted first in Westminister, and later
copied or followed with variations large or small in the several
territories, including our own. With a code, or series of codes,
it becomes difficult, save with much time and trouble, to trace
the growth and alteration of the common law principles, and from
time to time this “ecomes necessary, in order to appreciate wuat
the law was, b&fore the alterations made, and then to evaluate
the significance and o¢ff:ct - the alterations. This is certainly
so in this sarticular case, a2nd it becomes necessary to review
with some care the growth and development of the law with
relation to the holding of preliminary examinations in indictable
offences, and in particular the object and purpose of taking
depositions, and their use at any subsequent trial to which they
relate, We are not singular in having the need to rediscover
ancient Toots™ in this particular field of the law, and in
what follows we owe much to two recent English cases, and one 2uch
from Cuyana, New Zealand and Australia. The cases are: R. v. Heil

(1973) Q.B. 496; (1973) 1 A1l E.R. 1: R. v. Thompson (1982) 2

W.L.R. 603; The State v. Albert Browne {(1877) 25 W.I.R. 51;

. v, Ferrus:n (1950) M.Z.L.%.. 583 ant I, v, Rea (1959)

H.ZL.R, 347 and A, CG. for New South Wales v. Jacks ' n (1906) z ¢,* . =,
730, These last three cascs were cited in Browne's cose ts whic. -2
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were
/referred, while Thonpson's case reached us after the close
of the argument,
The story starts long ago in an age before preliminary
examinations or inquiries, when oroceedings commenced with

accusations beforc Crand .Jurics: in the years 1554 and 1555,

by 1 & ZFPhillip § Maxy « .7, rnd 2 & 3 Ph., § M. € 10, two laws

were paﬁsed, the effect of which was that Justices of the Peacu
were required, before they could grant bail or commit a person
accused of a felony, to conduct an “examination of the said
priscner, and information of them that bring him, of the fact
and circumstances thercof, and the same, or as much thereof as
shall be material to prove the felony shall be put in writing
hefore they make the same bailment.” The second statute added
that the writing should be made within two days after the said
examination, and after providing for the binding over of the
nrosecutor and witnesses to give evidence, that the writings
should be sent to the appropriate authorities for the next
assizes or goal delivery.

This then was the start of the preliminary examination:
it seems originally to heowe . :n designed to see that justices
did not prematurely grant bail to those accused of manslaughter
or felony. It is only necessary to say two things of the period
that followed: gradually, by the Vexatious Indictments Act 1659
and by practice cnphasis shifted from the Grand Jury to the
preliminary examination before the Justices, until eventually
the Grand Jury was abolished first in Jamaica in 1871; in
Zngland not till 1933; and secondly that the object of taking
depositions was to preserve records of evidence, rather than
to see if there was a prima facie case to answer - a function
that belonged to the Grand Jury and was only gradually transferred

tc the Justices or in Jamaica to the Resident Magistrate.
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It is clear that at commqgggaw it became customary

to tender depositions to be read at_{he trial where the witness

R ——

was for some reason or another not forthcoming. The argument

if any, was not as to their admissibility in principle, but as

tc why the witness was not forthcoming, and whether the degositicn
had been properly and duly taken, and particularly whether therc
had been an adequate opportunity for the accused to cross-
gxXamine.

In 1826, by 7 Ceo 4 C %4 Section 2, the system of

preliminary examinations seb wup by the 1554 § 1555 Acts was

extended to cases Of misdemeanow, while an Act of 1836, 6 & 7

William 4 C 114 by Section 3 for the first time gave to an accuserd

the right to have copies of the depositions on payment for them.
The year 1848 in the United Kingdom was a vyear of

consolidation and reform, varticularly with regard to Justices

of the Peace and the mode of their operation; there was passed

i1 § 12 Victoria C 42: (mow called the Indictable Offences Act

1848 but then: an Act to facilitate the performance cf the

duties of Justices of the Peace out of sessions within England
and Wales with respect to persons charged with indictable offencas);

the companion measure 11 § 12 Vict. C 43, similarly entitled but

dealing with summary convictions and orders; then there was

C 44, protecting Justices from vexatious actions, and C 46 and 47

making significant azmendmont: £o criminal precedure.
The 1848 Acts found their way into the Jamaican Statute bhook
with remarkable despatch, the two former C 42 and C 43 becanec

Jamaica 13 Victoria Cap. 24, and Cap. 35, and the cthers

followed suit.

U.K. 11 § 12 Vict., C 42 (The Indictable Offences Act 18«¢
or Jervis' Act): in Sections 16 and 17 in particular, dealt with
the preliminary examination before Justices, and how it was to

be taken. 1t was copied word for word in the Jamaican 13

Victoria Cap. 24 as Sections 9 and 10,
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As to the reading of the depositions at the trial,

the U.K. Section 17 provided, (omitting the earlier part of

the section):

"..... and if upon the trial of the person

so accused as first aforesaid it shall be

proved by the cath or affirmation of any
credible witness, that any person whose
deposition shall have been taken as aforesaild

is dead, or so ill as not to be able to travel,
and 1if also it be proved that such depositiom
was taken in the presence of the person so
accused, and that he or his counsel or attorney
had a full opportunity of cross-examining the
witness, then, if such deposition purport to

be signed by the justice by or before whom

the same wurports to have been taken, it shall
be lawful to yead such deposition as evidence

in such presecution, without further prcof
thereof, uniess it shall De proved that such
deposition was not in fact signed by the justice
purporting to sign the same." (Emphasds supplied)}.

This is word for word the same provision that appears in Section
10 of the Jamaican Act 13 Victoria Cap. 24.

That section is repeated in the present code as Section 34
of the Justices of the Peace Jurisdiction Act, which was set out

there
above, save that the words/underlined are an amendment that was

introduced by Jamaica Law 19 of 1917, The evidence (Amendment)

Law, 1917. For completeness, because copies of that Law ars
practically unobtainable, I set out the law in full:

"A Law further to amend *an act to facilitate
the performance of the duties of Justices of
the Peace out of Sessions within this Island
with respect to persons charged with indictalle
offences' (13 Victoria Chapter 24,)

[ 7th Augue:, 1917]

Be it enacted by the CGovernor and Legislative
Council of Jamaica, as follows:-

1 - This Law may be cited as the Evidence
(Amendment) Law, 1917.

2 - Section ten of the Act, 13 Victoria Chapter
24 is hereby amended by inserting after the
words 'so i1ll1 as not to be able to travel’
the words 'or is absent from this Island
or is not of competent understanding to
give evidence by reason of his being insanef
and by the addition at the end of the said
section of the following -
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“Provided that no deposition of a person
absent from this Island or insane shall be
read in evidence under the powers of this
section save with the consent of the Court
before which the trial takes place."

Before returning to consider the position in England,
we would make the following comments: the English 1848 Act and
that of Jamaica in 1853 dealt with two cases only: absence of
the witness through death, ¢r ¢harnugh illness creating
inability to be in Court. That section applied here for over

67 years, before its alteration tc embrace witnesses who were

absent from the island, and those who were insane, and the addition

of a proviso vesting in the trial judge a discretion with regard

to those two cases, was made for obvious reasons: how long would

the witness be absent? how long might he be insane? To anticipate,
the amendment showed no intention to alter the pre-existing law

so as to give to the Judge in the case cof death or illness

creating inability to attend court a discreticn that he did not enjo,
before. The discretion given by the 1917 Act related expressly

to the two additional categories of non-attendance referred to

f—=-————

in that Act.
It is clear, from the cases cited and referred to in the

cases mentioned earlier, thoi iung before the 1848 Act depositicns

taken at the preliminary inquiry were admissible and were

razceived in evidence where for good cause the deponent was

i clearly not available, and never likely to be available. The

% most usual case in which this occurred was when the deponent hagd
died before the actual trial. The tests applied as to admissibiliiy
: were Jdirected to askigﬂ whether the accused had been present and

had had an
pprortunity of cross examining the deponent or witness with

{“relation to the charge. Thus there are several cases in which
at the time of the deposition the charge had been wounding or
robbery, but the victim having died it had become a murder case:
could the victim's deposition on the wounding charge be admitted

on the charge for murder? The answer was yes: both arose out of
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the same factual sitution: See R. v, Radbourne (1787) 1 Leach

457: 168 E.R. 330; R. v. Smith (1817) R & R 339; 171 E.R. 357.

(These cases have been followed: R. v. Dilimore {(1854) 6 Cox C.L.

52; R, y. Beeston (1854) 6 Cox C.C. 425; R. v. Lee (1864)

4 F & F 63; 176 E.R. 468; R, v, Williams (1871} 12 Cox C.C. 1013

A..C. Mew Somih HWales v. Jacksom (1906) 3 C.L.R. 730; R. v. Edmunds

(1909) 2 Cr. App. R, 257; R. v, Abbatteo § Healey (1255) Crim. Law

R. 6455 On the other hand if the opportunity to cross-examine

had not existed, the depositions would not be received: R.v. Peac.ck

(1870) 12 Cox C.C. 21 (accused insane when deposition taken).

R. v. Mitchell (18982) 17 ¢ox € C. 503 (Magistrate stopped cross-

examination fearing deporint wculd die}.

Lo Apart from death, even before the 1848 Act, depositicns

&

foijf were received where the witness was so 11l as tc be never likely
.f/x g

Wy to come to court: R. v. FEogg (1833) 6 Car. & P. 176; 172 E.R.

1106; R. v. Wilshaw (1841) 1 Car. & M 145; 174 E.R. 447. Om tho

other hand if the illness was temporary or there was a likelihood
of recovery in a reasonable time, the deposition would not be

received: R. v. Savage (1831) 5 Car. § P. 143; 172 E.R. 913

(pregnancy); R. v. Marshall (1241) 1 Car. § M 147; 173 E.R., 143

(insanity possibly temporary).
Mere absence from the jurisdiction was not generally
a sufficient reason for allowing the deposition to be recelved:

. v, Austen (1856) 7 Cox C.C. 55, though in R. v. Hagen (1837}

8 Car. & P. 167 such a decrosition was received on the request of
the defence, with the ccunsent of the Crown.

One of the clear cases in which prior to 1848 depositions
would become receivable was where the absence of the witness was
due to the contrivance of the accused and or his friends: See

2. v. Scaife (1851) 20 L.J. (M.C.) 229% and 2 Den. 281; 169 L.R,

505 and R. v. Austen (supra}.
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The 1848 Act {Jervis' Act) having been passed, therc

was for some time a question as to whether it merely confirmed
certain of the comyon 17 - cu-otions, viz, death and inalility

to attend court throuch illness,leavins others untouched, o7v

=
b ]

whether it was meant to be exclusive, and to limit the recentic
of depositions to the two cases mentioned in the statute; the

iwint was argued in R. v. Scaife (1851) (supra) and thatcourt

adopted the former view, and where it was shown that an accuscd
through his frisnds had bribed the prosecutrix to depart, it

was held that the deposition was receivable ggainst him, but not

against his co-accused who were not shown to have been privy

thereto, see also R. v. Beeston (1854) Dears C.A. 4053 169 E. K.

782; 6 Cox C.C. 425, Perhaps one effect of the 1848 Act was
to focus attention on the statutory conditions affecting the
taking of the depositions. Prior to the Act consideration had

been mainly directed to the guestion of the opportunity to

cross-examine, and the ¥eassen ‘or the absence of the witness
- S — JE———

After the Act greater at:ivntion was paid to the authenticaticn

of tnu dep051t10n4 and as to how they weTe taken, and the

T ——————— S

statutory conditions were insisted on to such an extent that

failure to observe them might not only make the deposition
inadmissible (R. v. Day (1852) 6 Cox C.C. 55) but might render
the entire committal process void: R. v. Gee (1936) 2 K.B, Az,
(1936) 2 A1l E.R. 89; R. v. Phillips & Quayle (1939) 1 K.B. &3,

(1938) 3 All E.R. 674,
In general, both before and after the 1848 Act, there
H was no question but that depositions were receivable in evidence
provided the need was shown to exist, that is that there was
an acceptable cause for the witnesses’ absence, (death, illness,
contrivance of the accused), coupled with prool of the
opportunity for cross cxamins - ion when the deposition was taken,

* , — . *

and proper observance an. authentication of 1t. The approach

of counsel and judges alike was to regard the problem posed as

an example of the working of the ''best evidence rule’ rather




than that of an excention to the "hearsay rule”. The takin<

of depcsitions was view.. . Tv attempt to preserve evideuce
against possible contingency, rather than an exsrcise Tc see
whether there was a prima facie case for the accused to answer,
a function that was then carvied out by the Grand Jury, not the
committing magistrate or Justice of the Peace. Admission of
depositions in proper cases long preceded the development of
the hearsay rule, and constitutes an “exception” older than

the rule itself.

In Regina v. Ward (1848} 2 Car. § Kir 759; 175 BE.R. 319

where defence counsel had complained that a crown witness had
given evidence that was not contained in his deposition (a
complaint wmade as often now as then}, Creswell, J. vremarkcd:

“The learned counsel for the prisoner is in
error in supposing that the depositions are
taken for the purpose of affording informaticn
to the wriscner. The object of taking
aydeposiciong f: - at if any of the witnesses,
whose cvidcooe is given before the magistrate,
Should be unable To attend at the trial, or cie,
li there should not, by reason of this, be a
|| Tailure of justice. That is the real ground
|| on_which the depositions are taken: and, until
Within a very few years, the prisoner had no
right even to see them., It has, however,
been thought right that the prisoner should sce
them, in order that he may know why he was
committed. .... (Emphasis supplied).

In R. v. Fandy (1850) 4 Cox C.C. 243, counsel complained

that though there had heen cross-examination of the absent wiiness
(illness) none of it had been recorded in the deposition,

Erle, J. remarked that he did not think it the duty of the

Justice to teke down every word; and he observed:

#_.... that the requisites of the statute had
been complied with - he had no discretion but
to see that those preTiminary requisites had
been established, and that the witness was
examined before justices in the presence of
the accused —arty: that it had been taken down
in writing, @' - the accused party had an
opportunity ~f cross examination and that
after that examination had been taken down the
matter was read over in the presence of the
accused and sicned by the justices. All thesc
reoquisites had been established upon the present
ocCasion.. . veeveav”
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1
v

He then admitted the depositicn.
At no time in the perisd before or after the 1843 sAct uatil
. . - . 1
very recently did the judges assert a discretion to refusc o ’

H
accept a deposition: tueir concern was whether the condltlonsgl

{
| for its admissibility he ! . met, and with the interpretation

of the statute, e.g. whether a witness who could in fact xravcl,
but whe could give no evidence because of a stroke fell within

the statutory exception as teo illness: R. v. Cockburn (1857)

7 Cox C.C. 265 (held: he 4id). R. v. Wilson {1861) 8 Cox C.LC.

153 (softening of the brain: held within the statute).

As is pointed out in The State v. Albert Browne (1977)

25 W, I.R, 51 at 54, this view that the judge had no discrevicn

to exciude has been taken in some commonwealth jurisdicticns

with similar legislation: See A.C., For Mew South Wales v. Jackson

(1506) - . -
/3 C.L.R., 730 (High Court of Australia] Griffiths, C.J. at nzge

=

743 et seq. following Brle, J. in R. v. Fendy (1850} supra oand

wore recently in New Zealand, R. v. Fercuson (1950) N.Z.L.%. 3585

where it was argucd that the use of the word "may"” (as against
"shall be lawful™) in tioir < tute imported a discretion in

the judge to exclude a Jdeposition. That case is of some interust
as it appears that the New Zealand statute allowed depositions

o be read where it was shown that the witness was absent frowm Lhe
jurisdiction, and that during the course of subsequent re-

enactments the words "may be read” had been substituted for

it shall be lawful to read."

Giving the judgment of the New Zealand Court of Appeal

[¥8

Northcroft, J. observed that the U.K. 1248 Indictggég-Offencus )d
Act had been adopted in a similar New Zealand Act of 1858, an’
ohserved at page 587: "There can be little doubt that, had the
language of Section 170 continued to be it shall be lawful to
read such depositions,” the present controversy could not hsve

arisen”. He noted that in an earlier case on the subject

“the notion of amy discret.. in the Judge was not raised by



counsel or discussed in any of the four separate judgments. The

wrnrds were treated as conferring 2 richt upon the prosecution.’
(Emphasis suprlied}.
"It seems to us that the change of lanpguage made whan

the Act was consolidated in 1889 did not alter the position.
To say that 'such depositions may be read" is the same thing
as to say it shall be lawful to read such depositioms™ .... (the

words) are in both cases permisgive 0or declaratory of a right

in the prosecution.”™ ..... "In our opinion, as the witness in

this present case was proved to be absent from New Zealand, and

as the depositions wera ¢ mitt.d to have been regularly taken,

T

the learned judge was beu i Lv s, 170 to permit the prosecution

tc have the depositions read to the jury.” (Emphasis supplied)

It apwears that the Mew Zealand Act does not contain
che nroviso which appears in the 1917 Jamaican Act, and
£ Pl ?

interestingly encugh cites B, v. Cellins (1938) 26 Cr. App. R. 177

bl

n support of the proposition that the judge has no such

ddseretion. Ferguson's cese was followed in MNew Zealand iun

e

L. v. Rea {(1959) N.Z.L.R. 347.
Returning to the develcpment of case law in England, it

y

sheuld be noted that The U.X, Criminal Law Amendment Act, 1387

ra

(Fussell Gurney's Act) (30 § 31 Vict. € 35) in section &

introduced another form of denosition that might be admitted at

trial, (usually referred to as the dying depcsition) and the

e

relevant porticn of it ve.ls thus:

“"Therefore, ~henerz2y it shall be made to appear
to the Satisfaction of any Justice of the Peacc
that any Person dangerously ill, and in the
Oninion of some resistered Medical Practitioner
not likely to receover from such illness, is abie
and willing to give material Information relating
to any indictable Offence, or relating to any
Person accused of any such Offence, and it shall
not be practicable for any Justice or Justice

of the Peace to take an Examination or Depeosition
in accordance with the Provisions of the said Act
of the Person so being ill, it shall be lawful
for the said Justice tc take in Writing the
Statement on Oath or Affirmation of such Person
so¢ being 111, and such Justice shall thereupon
subscribe the same, and shall add thereto by way



e

-1 t-

"of Caption a Statement of his Beason for

taking the same, and of the Day and Place

when and where the same was taken, and of

the Names of the Persons (if any) present

at the taking therecf, and. if the same

shall relatc to any indictal-lce Offence

for which any accused Person is already

comsitted oy bailed to appear for Trial, shzll
transmit the same¢ with the said Addition to

the proper Officer of the Court for Trial at
which such accused Person shall have been so
committed or bailed; and in all other Cases

he shall transmit the same to the Clerk of

the Peace of the County, Division, City, or
Borough in which he shall have taken the same,
who is hereby required to preserve the same,

and file it of Record; and if afterwards, upcn
the trial of any Offender or Offence to which the
same may relate, the Person who made the same
Statement shall be proved to be dead, or if it
shall be proved that there is no reasonable
Probability that such Person will ever be able %o
travel or to give Bvidence, it shall be lawful
to vead such Statement in EBEvidence either fcr o
azainst ze “zcus 1, without further Prcof thare
If the sawmw - ~ts to be signed by the Justic
by er Lafor. wic” it purports to be taken, and
provided it be proved to the Satisfaction of ths
Court that reasonable Notice of the Intention o
take such Statement has been servedu-:na tho Porson
{whether Pr-sccutor or Accused) against whom it iz
nronased to be read in Evidence, and that such
Person, or his Counsel or Attorney, had or might
have had, if hc had chosen to be present, full
Opportunity of cross-examining the deceased Paeroon
who made the same.™

T

~
CT.
e

The 1867 Act scems to have addedt> the 1848 Act, in

that it clearly permitted depositions to be taken from

dangerously ill persons other than in the course of a preliminery

engquiry

Fowever it contained similar safeguards te those in

the 1848 Act: it required that reasonable notice of the intenticn

to take such a statement be served upon the accused against

whom it was propoesed to use it, and that he should have had

onportunity of cross examining the deponent 1f he chese to Lo

present.

Subsequent car. | - 1as required that the notice be not

only adequate but be in writing. R. v. Shurmer (1886) 16 Cox

C.C. 94; 17 Q.B.D. 3Z3.

So far we have not been able to trace in our own laws

any adoption of the 1867 dying deposition provisioms, though

they appear to have been adopted in some other Caribbean

territories.

Jamaica did however adopt Section 3 of the 1287 Act
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" which provided fer the taking of depositions on behalf of the
accused: see Section 37 of the Justice of the Peace Jurisdicticn
Act.

A possible explanation may be that due to the provision
in the 1848 legislation that the place where the preliminary
examination is taken shall nct be decmed an open court, it has
proved possible to cesluc” % examination in places such as
hospitals at the belsidc :f the deponent: see for example

%, v. Katz (1900) 17 T.L.R. 67 and R, v, Eolloway (1901) &5 J.P.

712 and in practice in this tyre of situation in Jamaica,
wrovided that the accused has "een apprehended, preliminary
cxaminations are sometimes started at the bed-side of the
victim, the accused at that stage being charged with wounding
with intent.

Be that as it may, the general position established

as the result of the cases and the legislation was that
depositions might be admissible either (1) at common law, cr (Z)
under the 1848 Act provisions, or (3) under the provisions of the
1367 Act, and finally (4) they might be admissible as dying

doclarations by a homicide victim, a well established exceptinn

to the hearsay rule. In fhis atter case however admission

was only to the actual w ..s, it was not enough to prove by

writing or orally words to the same cffect: also it is necessary
to show that the victim had a settled expectation of death.

See for exemple %. v, Radbourne (1787) supra) and R. v. Mitchell

(1892) 17 Cox C.C. 503; depositions might fail under one or

nther of these heads but succeed on ancther: ©. v. Katz (1500)

supra; R, v, Holloway (1901} 65 J.P., 712 or fail under all,

as in R, v. Harris (1918) 82 J.P. 196; 26 Cox C.C., 143, In

R, v, Quigley (1888) 18 L.7. (N.S.) 211 the deposition failed

under both the 1867 and 1848 Acts which require the presence of
the accused. Here the accused was hiding and had not been caught,

hut it was admitted as a dying declaration.
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Thus far there had been no recorded U.K. casc of wiilch
we are aware in which the judges had asserted a discretion
to refuse the admission of a deposition providad that the
statutory conditions, which were strictly emforced, had Loon
met.

Later U.K. legislation comnencing with the Criminal

Justice Act 1925 Sections 12 and 13 re-enacted scme of the

provisions of the earlier 1848 and 1867 legislation, but
preserved others. Szction 13 (3) of the 1925 Act is in polint:
it provided the conditi~ns un'er which depositions couid L
read at the trial. It added a new feature: where a witness
had been bound over only conditionally to attend the trial,
his deposition might be read in his absence. A witness micht
be bound over only conditionally where his evidence was

merely formal, or where the accused had intimated he intendcd
to plead guilty. The new section also added to death and
inability to travel, insanity and the case of the witness hoot
out of the way by means of the procurement of the accused ov
on his behalf, thus giving statutory recognition to already
existing common law provisions.

RPasic to the argument of both the appellants in this

appeal is the assertion that under the Jamaican Justice of tha

Peace Jurisdiction Act, Section 34, the trial judge has a

discretion to exciude A&boi§k§ons not merely where the witness
is absent from the island or insane (which is specifically
provided in the proviso relating to the introduction of thes:
two cases in the 1917 Jamaican Law), but generally and with
reference to the two cases of death or illness of the witness
causing inability to travel to court. Mr. Laley, as we
understand it, submits that this discretion exists independentls
of the statutory provisions, and should be exercised im faviur
of the accused where the admission of the depesition would

prove unduly prejudicial to the case cof the accused, He submiis
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that this was the case here, and while conceding that the
deposition was admissible argues that in the proper exerciss
of this alleged discr: o: s%e learned trial judge shoul?
not have admitted Cecil Corden's deposition im this case.
This submission is advanced also in relation to the other
appellant.

Thus far the review undertaken of the legislation
and the cases on it have shown no support for the existence
of such a discretion in this arca of the law. It is said
however to have been shown to exist in recent Bnglish and
Caribbean cases, and it 1s proposced to now review these.

The first case advanced in support of the appellants’

contention is that of ¥m. Patrick Collins (1938) 26 Cr. A,

. 177; (1938) 3 All E.R. 130. That case concerned the new

nrovision in the U.K. Criminal Justice Act (1525), Section 13

which allowed the depositions to be read where the witness
had only been conditi. - Zound over TO attend the trial.
Fere the accused had intimated before the examining justices
that he intended to plead guilty, and they had therefore <nly
conditionally bound over the witnesses. At the trial they
were nct present. The accused then changed his mind, niecaded
not guilty, and sought an gljournment to call his witnesses.
The adjournment was refused, and his trial proceeded, and in
the absence of the prosecution witnessss their depositions wWers
read, he was convicted and sentenced. On appeal 1t was

aygued that this was an abuse of the provisions enabling the
depositions to be read, and that the accused had been deprived
of the opportunity to Cross examine the witnesses befeore the

jury. The Court of Criminal Appeal allowed this appeal. 1
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judgment of Humphreys, J. however points out that what was
done here was not in breach of the statute, though the
statute had not contemplated such an occurrence, the effect
nf which had been to deprive the jury of the oprortuniiy
seeing and hearing the witnesses and observing theivr
demeanour, and of asking questions and alsc seeing how the,
stood un to cross examination by the accused. Humphreys, J.
thought that the trial judge should have exercised his

discretion tc adjourn the trial and summong’ the witnesses,

but added:

"The court hnas alrcady said that what was

done here cornt ¢ said to be contrary to

the languar : .F ©we Act, and therefore on that
matter alone this court would not find itself
in a position to quash the coaviction. ...."

In foct the conviction was guashed on cother grounds, namely

the inadequacy of the summing up.

5

roperly considered, this case is not authority ifor

the existence of a discretion tc exclude the depositions which

the U.K. statute says "may, if the conditions heresinafter
set out arc satisfied, without further proof he read as
evidence at the trial...”

The court directed its mind tc the discretion to
postpone the trial so as to secure the attendance of the

witnesses, and Northcroft, J. giving the judgment of the Hiw

w3

Zealand Court of Appeal in R. v, Ferguson (1850) N.Z.L.R. 5&

at 587 regards the case as supporting the view that tho
section is permissive o _cciaratory of a right of the
prosecuticn, and does not supsort the view that the trial
judge has a discretion to exclude the depssitions once the
statutery conditions have heen met.

The next casc relied on is that of R. v. Linley (18:9)

Crim, L.B, 123. Fere defence counsel argued that the new
wording of the Section 13(3) of the 1925 Act, using the wrrl

'may .... be read”, indicated that the Court had a discririum
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tc refuse to permit the depcsition cof the witness (tco i1l

to travel) to be read wi’ ¢oculd exercise it here where che

absent witness was substantially the only evidence for tue
prosecution. Somewhat surD ywrisingly counscel for the prosegutiom

conceded that the use of the word “may"” imported such a

discretion, hut argued that the deposition should be keit it enty
in manifest cases of injustice. The report mercly statazs

"ashworth, J. ruled that it would not he ripht to permit
the denosition of Mr. Champion to be read at the trial.”
The question of whether a discretion did exist o reluse

nermission to read the deposition was therefore never argudl.

¥

No authorities were cited, nor was there any review of the
srevious case and statute law ralating to this matter. In
any event the statutory words involved were "may ... . Tefu.

The next case relied on by the appellant is thst of

[

Bramble v. R. (1952) 1 WI.R 473 a decision of the Coure 2

Apneal for the Windward and Leeward Islands, presided cver

by Henriques, C.J. This was a murder case, in which 1t was
charged that tho accused, amongst several other unknown porscns
had “1lvnched™ the deceased as a suspected (or actual) theaf.

The denosition in question was that of the deceascd, who szl

in effect that while skinning a goat that he admitted he

had stolen, he was set upon by the accused and others and
chopped up by them. The deponent had now died, and thec

asccused was charged with murder. It appears that the -deposition
was taken under a section that was based on the dying depesiclion
srovisions of Section €& of the U.X. Criminal Amendment ~A%t,

1667, These provisions require reasonable notice to be serve:d

on the accused of the taking of the deposition. In this case

the notice was vight winutoc nnly, and a number of other
vtochnical’ objections were taken to the admissibility of the
deposition, including the nmission to prove that the depos itiom

had been read cver to and signed or assented to by the deponoat,
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The court upheld this objection and held that the depositiom

s ground, and also because no

=

was not admissibkle con th

]

reascnable notice had been given of the intention to take it

»

following such cases as Shurmer (1886) (supra) and Farris

(1918) (supra). Havingruled against the admissibility ~f
the denosition on the ~rw” ' that the statutory conditicns
had not been complied with, renriques, C.J. went on, olitur,

to refer to R, v. Linley as showing "the modern tendency rrith

regard to the reading of a depeosition at a trial.” Tha

court seems to have apnroved that case on face value, but con

hardly be said to have followed it. The judgment then cbzervi

on the need for proper Jirection to the jury in case a

-

deposition is admitted, and cn the need to warn thom that Ly

have not had the onportunity of seeing the witness give his

evidence and so forth.

[

The case was decided therefore cn the traditional Las
of the nead for compliance with the statutory conditions

coverning the admission of depositions: it dces not assert,

o}

s

apart from the reference to R. v. Linley, a discretion fo

refuse to permit the dewnsi@ien to be read where the statutery

conditions have been frifilled. The authority of Bramble's
case is seriously wezkenced by the obtservations made on it Ly
The Federal Supremc Ceourt of theWest Indies in Cate v, 4. (1%

2 W.I.%. 509 te the effect that the objection that the

deposition must be shown to have been read over to the wiincos

was not justified under the terms of that statute. Implici

ot

in Cato's case is thc view that if the statutory conditions
are fulfilled the depositicn is admissible.

We were next referred to Hamilton v. R. (i963) 5 “.I.X

361; & J.L.R. 138, a case heard by this court. In this ca:

9]
{v

the accused was charged with wounding with intent. The
charge arose out of bar room brawl which spilled over intc

the streets, and in which there were some three separate

’

ot
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incidents. Identification of the accused as being one of the
pversons involved in one of these incidents was crucial. ©One
of the bits of evidence offered was the deposition of a

woman who allegedly saw a part of the fracas, but who wis

absent from the island at the time of the trizl. She had

not know the appellant before that night. In the

Tae

=

*

-
.
3

n

i

circumstances the court thousht that bearing in m

~

jury had not had the advantage ¢f sceing ng her

PN

and

Y

wear

in the witness box, and that she was the only person who
purported to identify the accused, it would be uusafe o
allow the convictirn bhased upen the deposition of this
absent witness o staxdn

Hamilton's case does not suggest that the deposition
of theabsent witnoss should not have been admitted, nor dowes
it suggest that the judge had a discretion to refuse
nermission to the crown to tinder it. The case shows merely
that on a review of all the evidence offered, including too
deposition, the court thought it unsafe to affirm the

L, o1

conviction. That is a value judgment based on the eovidencs

il

before it.

P

We were then referred to R. v. Dockery 4§ Brown (1273)

5 W.I.Rk. 369 also a decision of this court. In this casc

the accused had been convicted of obtaining goods by foral

h

E

orders, and of uttering the same. One element in the c=
was the evidence of tho delivery clerk who made the deliveries
to them cn the streng ™t .. che forged orders. At the
preliminary examination he had stated that one of the accused
looked like one of the men and had previously picked him out
at an identification parade saying that he looked like onc

of the men. The delivery clerk was absent from the island

at the time of the trial, and the crown offered his depositicom

under the provisions of the Justices of the Peace Jurisdiction
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when

Law Cap. 188, Section 34. At page 374 p1vxng the judgment

of the court, Lewis, J.A. said:

%It was submitted it was 2 wrong exercise
of the learned trial judge's discretion to
have admitted Juch inconclusive evidence
as the only evidence of identification, Vith
Xy respect to this submission it is only necessatv
Ufﬁ”'fq% for us to say that the deposition was admitted
ﬁﬁﬁﬁﬁ under the nrovisions of sec., 34 of the

e ,§§' Justicss of the Peace Jurisdictiocn Lﬂw? Caz.
NP 188 (I}, whigh Fives the trial judge a
A discretion ~hether or not he will admit the

deposition. TIUnless it is shown to this court
that the learned trial judge exercised his
discretion on some wrong princinle of law,
this court will not interfere.”

This case concerned the deposition of a witness alsent
from theisland, and the proviso to the section clearly gives
the trial judge a discretion: it trovides that the deposition

may be read only with the consent of the judge.

Lewis, J.A. took the sectiom at its face vaiue, znd
correctly interpreted it. e did not assert that the
discrotion spplied gemerally, or that indepen wdent of the

statute there was such a discreticn.

In B. v. Bdwin Cole (1968) 11 W.I.R®, 439, a case ferad

before Crane, J. im Cuyzna, the accused was charged with ubc
forging of recci ts fo- wmo 2y alleged to have been received
by his compeany. The .vidence apzinst him rested on the
depositions of witnesses who had left the jurisdiction arwu
gone to reside abroad, and the actual trial followed soue
three years after his committal. The crown scught tc preseat
the depositions: the defence objected. It appears thiu the
relevant Cuyana Statute provided that depositions “may, Ii

the conditions hereinafter set out are satisfied, without
further prrof Le read as evidence on the trial of that .erson ..
In other words the section seems to be similar to that in the
U.XK. Criminal Justice Act, 1525, Seciion 13 (3). Crane, ..

treated R. v. Linley (1959 ante) decided by Ashworth, J. om

the U.X. Statute as deciding that "may™ imported a discrotion

in the trial judge to exclude. e said at page 440
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"The word 'may' I interpret in a permissive

and not a manaat rv sense, and in the
exercise of my F%ocrctlon I do so in a judicial

mannar. I ..c <-ish the pros and coas of T

applicstic . <o adnit the dep051t10n by 1ocki ug

at boih sides of the picture ....7 (Bmphasis suppiled).

Locking “at both sides of the picture” he thougst

that the delay involved made it unfair to permit the
wresentaticn of the depositions at this stage, and was in
Lreach of the constitutional requirement that persoms char ¢
with criminal offences should be afforded "a fair heariny
within a reascnable time ..." and in tho absence of any

explanation of the delay. Fe also referred to the EBnrlisk

case of R, v. Collins (1938} where the need for a jury %o

see and hear the witnesses themselves had been stressed.
+ will be noted that Crane, J. interpreted the word

may ... be read” as giving the irial judge the discroiion.

whereas the Mew Zealand Court of Appeal in R. v. Fergusoun

(1959) (ante) had sec: o "ual difference between '"may' and
"shall be read” (save vhat “shall be read” left no room for
argunent), and had held that both phrases were permissive

or declaratery of a right of the prosecution,”

It is of interest to find the same Ingliish case -
Collins being relied on in support of two such divergent

views. Fowever that may be, we are of the view that asswming the

discretion on the basis that the word "may’ imports onc, it
Lelengs to the prosecution rather than to the judge. Prior
to the 1925 lsgislation the English Courts had never assgricd
a discretion, in the judses to exclude such evidence in tLis
field, though they had bteen asserting such & discretion in
the field of confessions and admissicns (the Judges’® Fules) .
in the development of the "similar facts rule™, and their

treatment of the proviz: -~ of the Criminal Evidence nt, 14895,

Section 1 (f) Eross examination of the accused as to character

when permissible).
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Our attention was next directed to two Jamaican Court

of Appeal cases: R. v. Bariffe (No. 1) and R. v. Bariffe e, 2)

rennrtel respectively at (1968) 11 J.L.R. 52 and {1969) ii
J.LLR. 459, In subhstance the accused was charsed with rohhory
with violence from two tourists. They had testified at tie
nreliminary examination identifying him, and one of them he?
identified a watch found in the accused's room as his, and

had also identified him at an identification parade, sayiny
that the accused was the man who took his watch and money.
There was indenendent evidence of a taxi driver on the actual
robbery, and of police witnesses to the idemtificaticn cf the
watch (in the presence of the accused) and 2s to what was said

e

at the parade. Thu tw. “-vrists had left the island =zaft

-+

[w]

T
the preliminary examiuation and did not return. The trial

judge in the first trial refused to permit the depositions

of the tourists to be read. Under the Justices of the Peage

Jurisciction Act, Section 34, the consent of the judse is

required for the reading of the deposition of an absent
witness. The Court of Appeal, as it was ordering a nevw trial,
expressed no view as to whether the trial judye had corrvectly
exercised his discretion or not. The case turned on thw
admissibility of the evidence as to what happened when the
watch was identified and at the identification parade.

Iin the re-trial, the trial judge decided tc admit the
depositions of the absent tourist victims. That decision was
challenged in the second apPzal, and is dealt with in the
judgment of Luckhos, J.%. - page 462 et seq. Cranted that the
judge had a discretion to cocnsent to the reading of the
deposition of a witness absent from the island had it been
correctly exercised? The answer given at paxze 463 was Ve
feel that the exercise of the trial judge’s discretion re admit
Tricca's deposition cannot be impeached on this limb of

counsel's submission®. That submission had been that cn an
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issue involving identification the judge ought to exercise
his discretion to exclude the deposition. It was rejected.

The appreal did however succeed on other grounds reluting
to the way in which the trial judpe had handled the situation
created at the second trial by the partial acquittal of iho
accused at the first trial.

This case is not authority for the proposition thot
in all caszs of the admission of a deposition the trial juize
has a discretion, and it doss show that even where in &
particular case the discretion exists, it is not necessarily
an errocne~us exarcise to admit the deposition where it relatos
to the identificati-n -f an accused,

We were next in tud oo consider the decision of

the (uyanese Court of Appeal in the case of Cesorge Sutheriand

v. The State (1970) 16 W.I.R, 34Z. 1In this case the accussd

was charged with manslaughter; he hadseverely beaten his wifo

and she had died. Fis defence appears to have been that shc

came by her injury accidentially when she slipped going Jdown

a neighbour's stair-case. The case turned primarily on the

admissibility of certain admissions made by the accused t¢ the

police, and secondarily on the decision of the trial judse to

admit the deposition of a deceased witness, the neighbour down

whose stair-case the Jdeceased was said by the accused to have

accidengﬁﬁlly fallen, That evidence negzatived "accident™ and

suggested the accused had struck the deceased so causing the *o
The CGuyanese Court of Appeal took the samec vicw of

their statute that had .on caken by Crance, J. in Ogle's case

above, (and indeed Crane, J. was now a member of the Court

of Appeal). They held that admissibility of the depositien

in any case was not automatic, but depended upon the discretion

of the trial judge, to be properly exercised. Proper exerciss

of the discretion required consideration to be given tc the fact

that the jury weul’ not have the orrortunity of seeing
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and hearing the deponent {citing Collins' case (ante))}. In
his judgment Luckhoo, C. asserted, for the first time, @

discretion «f the trial judse, independent of the statuis,

to exclude depositions and to see that the interests of

justice were not imperilled by admitting them. At page 346 2
he said:

“But whether at common law or under statute,
there remains a judicial obligation to see

that the interests of justice are not imperilied
by taking the narticular course, [i.e, admitting
the depesition] ..... This should be an
overriding consideration of paramount
importance........

If for example, it should appear that althourh

the evidence is strictly 1dn1551ble its prebative
value i re~1it is not only tenuous but
inhevently o~ - ‘icial and therefore likely :c

impair thc “aiy “earinpg of the trial, then in
such like circumstances, it would be right for
the evidence to be disallowed......”

The learned Chancellor indicated that the nature of
the evidence, its relevance and cogency should be first
examined, even before the consideration of whether the
statutory conditions for admissibility were ascertained, wiih
a view to seeing whether its admission would be consistent
with a "fair trial.” In the event of admission 1t would .=
necessary to warn the jury as to what weisht  should be
attached to a deposition when they had neither seen .nor heard
the witness. This had been done here, and in as much as
the devosition confirmed some of the accused's evidence
while refuting the defence of accident, he held it rightly
admitted.

Crane, J.A. a% -a,.. 149 repeated his view:

“ ... I will only observe what the law is,

and that is that the judge has a discretion

to admit or reject the deposition of an absent
witness, subject of course to the requirements
of justice, if the conditions for their
admissibility have been established.”™

Both judges dismissed the appeal, with Cummings, J.A.

dissenting, saying:

"I am of the view that it was teoo dangerous
in the circumstances of this case for the
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“1earned trial judge to have admitted the
deposition.”

On a reading of the case as a whole it is clear that
the Guyanese Court of Appeal, interpreting its statutory
provisions, has decided that there is a discretion in tho
trial judge to exclude depositions, though the statutory
conditions for admissibility may be fulfilled. This
discretion that court hases on (1) the use of the word ‘'may”
and (2) on the assertion »f 2 general common law power in
trial judges to exclude evidence "in the interests of justice."”
As we have seen, the Court of Appeal of New Zealand does not
agree with the first proposition, and the second will have to
be considered in the light of the observations made by their

Lordships in the Fouse of Lords decision in Sang v. The Queen

(1979) 3 W.L.R. 263, which is coansidered below,

It is convenient to interrupt the chrenoleogical fiow
of cases to consider another similar decision by the Guyancse
Court of Appeal, seven years later, in the case of The Stauc

v. Albert Browne (1977) 25 W.I.R. 51. In this case the accusel

was charged with robbery with violence of two persons in ong
incident. One of his victims gave evidence at the prelipinary
examination identifying him, having also identified him at en
identification parade. Th: 7itness however departed from
the jurisdiction before the actual trial, and the prosecution
tendered and the trial judge admitted her deposition, This
was the only evidence which icentified the accused with the
crime. The accused was unrepresented at the trial.

The Cuyanese Court of Appeal reaffirmed its previcus
decision that the use of the word “may" in the relevant section
zoverning the admission of depositions of absent witnesses

vested a discretion in the judge; that admission was not

automatic, i.e. on its being tendered by the prosecution after
proof of the usual statutory conditions having been mct. The

judge not having purported to exercise his discretion in this



~53%-
réspect, a new trial was ordered. It was alsc ordered con the
basis of a serious misdirection of fact in the summing ug.

It 1s of interest that the Court there equated the
admission of the deposition with the admission of a confession.
and stated that a voir dire (trial within a trial) shouldl .o
held in both cases, to see whether the conditions for admicsi-
bility had been net.

It is of even greater interest that for the first
time in this series of cases a court which held the view thar
there was a discretion in the trial judge to exclude

statutory
depositions even though they satisfied /conditions, becanc
awarc of the fact that on similar lepgislation the High Court
of Australia and the Court ~f Appeal in New Zealand had held

5

that there was no such < :cuvotion and that their statutes azave

such discretion as existed to the prosecution: that it was

the crown which had the right te put forward such evidence:

see A.G. for New Scouth Wales v. Jackson (190%) ante, and

R, v, Ferguson {1850) ante; and R, v, Rea (1958) ante.

Haynes, C. observed at page 55:

"It might be significant that for the wvericd
from 1848 (when the original statutory
provisions was passed) to 1958, there appears
to be.no reported decision that the word “may™
gives the court a discretionary power only,

and even in R, v. Collins (1938: ante)

mention was only made of the judgze's discreticn
to adjourn the trial.”

Fowever, the learned Chancellor prayed in aid once more the

case of R, v. Linley (3i959: ante) and then observed:

"In this region (the Caribbean including
Cuyana), the julges have come down on the
side that "mavY  in the relevant law gives
a discretion to odmit or exclude. In other
words the :aw here now is not that once the
conditions are satisfied the deposition is
admissible and should be admitted unless the
court exercises an inherent discretion

to exclude it on the ground of unfairness
or injustice; it is that it is a matter of
discretion whether to admit it or not."
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Haynes C. then cited for this proposition as regards

the Caribben area the cases of: Bramble v. R (1959) from the

Windwards and Leewards Islands Court of Appeal, discussed
earlier; (a2 case turning on breach of the statutory concitions,

and merely referrins to Lin'ey's case); Dockery § Brown v. K

(1963) from the Court .. .. .:al of Jamaica (in which howsver
that particular sesction of the statute did expressly give the

judge a discretion, so not in point); R. v. Edwin Ogle (i953)

discussed earlier, a decision of Crane, J. in Guyana;

R, v. Bariffe No, 2 (1969) a case from Jamaica, discussed

earlier: (like Bariffe's case it was a case of absence of a
witness from the jurisdiction, where the Jamaica Statute was

explicit); and then Ceorge Sutherland v. The State (1973)

discussed earlier: another decision from the CGuyana Court of

Appeal; finally Haynes C. cited the case of R. v. Boyce (1£71)

17 W.I.R. 54 from Barbados, which is discussed below.
The Quyanese Court of Appeal however made an additicnal
contribution to this field of thelaw, for the judement cf

Faynes €. moved frow the invocation of phrases such as

l.’l

"prejudicial and not ‘reo... lve', or "unfair te the accused”

to considering the suggestion put forward by the appellon
that if the deposition is the only evidence implicating the
accused, it is "unfair"” or "prejudicizl" to admit it. As tco
this Haynes C said, at pape 56:

“Zut as this submission is made repeatedly at
trials, we feel we ought to express our
opinion on it, As the power to admit thi: evilence
is a discretion, no inflexible rules ocught
to be laid down for its exercise. It would Le
undesirable to hold that it is always a wrong
exercise of this power to admit a deposition
in any case where it is the only evidence
implicating the accused and it is disputed.

In somne cases it micht be so: in others not.
..... . It all depends on the circumstances
of the particular case.....”

The judpment then proceeds to discuss the advice to
be given to a jury where such evidence is admitted, and

observes, after comwe  £i~ that "To convict an accused on a
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deposition only, as oy ire” sworn testimony by and for him
may in some cases be & strons thing for a jury te do," that
"In some cases the loss of the possible benefit of all thess
advantages (of seeing and hearing the witness) when a casec
is proved by deposition might well be counteracted by a streng
and peinted caution in the summing up, or at least ninimized.
In some cases it might be necessary to give a stronger caution
than in others, but we think a caution should always be given
where the only or vital procof of material disputed evidence
is in a deposition.”™ The Court ordered a re-trial in Browne's
case.

Faynes C referred to R. v. Boyce, (1971) 17 W,I.R, 5%,

as supperting the view that there was a discretion in the
judge as to whether to admit the deposition of a witness
absent from the juwvisdizti~n: unfortunately the report does
not set out the weordin: of the Barbados statute - it may feor
instance be similar tc¢ that in Jamaica - so that it is not
possible to sce whether the case supports the view that
judges have a general discretionary power to exclude
depositions. ALl that can be said is that the attack on

admissicn seems to have cenirsd on one of the technical

5 the need

fmie

conditions for admissibility in such cases, that
te show that the witness is indeed absent from the jurisdicticn,
and thdat it was here arzued that the evidence fell short of
that. The judgment of Douglas C.J. does however speak of the
judge exercising a "discretion to admit the deposition,™

but it is not clear whether the point was argued or not, nor

is it clear in what context.

Returning ¢ a 2-»si z2ration of the development of
the law on the subject :f depositions and their admissibility
in England, it should be ncoted that there have been changzes
in the legislation on this topic; apart from Section 13 (3)

of the Criminal Justice Act, 1925, a great many subsequent
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statutory “restatements' have taken place, such for instance

as The Magistrates' Courts Act 1952, and the Rules made

thereunder, The Criminal Justice Act, 1967 and the Crimiral

Appeal Act, 1868, It is not necessary for the purposes

of the present case to nursue the details of these
emactments. Thevy nomesv to have retained the fundamentals
of the 1848 and 1867 (i,..} .cts in requiring an opportunity
for cross examination and supplying requirements relating

to the taking of the depositiens to ensure authenticity, but
it does anpear that they have tended to use the weords may
be read” in place of the words it shall be lawful to read,”
and that some have required the leave of the court.

Two important cases decided on this ficld in the
Enplish Court of Appeal in theperiod 1968 to 1973 were broucnt
to cur notice. Both were cases of re-tria¥, and at issue was
the extent to which use could be made of evidence given at
at the previous trial, by the prosecution or the defence.

They did not involve the usc of depesitions taken at the

preliminary inquiry, but they were treated as involving
similar principlcs.

In R. v. Mcfre~ r (1%08) 1 Q.B. 371; (1967) 2 All E.R.

267 the accused and his wife had been charged with receivin, .
and she had been acguitted, hut the jury disagreed as to his
guilt at that trial, and a re-trial took placc. At the
earlier trial he had given sworn evidence indicating
possession hy him of the stelen articlss, but advancing an
innocent explanation for this. At the re-trial the
prosecution proposed to call s police witness present in
court at the first trial when the accused gave cvidence to
srove these admissions of possession, (net strictly speaking
a transcript of the evidence). The witness gave evidence uf
the admissions, and,under cross examination,of the accused’s

explanations. The accused did not give evidence at the secoud
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trial and was convicted. CGiving the judgment of the Cour:,
Lord Parker, C.J. said at page 377:

¥.... this court can conceive of n¢ ground
upon which it could be said that this
evidence was inadmissiblie., It was in the
nature of an admission or confession made
at the earlier trial on ocath, and it is
clearly cvidence of possession, cne of the
relevant matters which the prosecution have
te prove. The most that can be said about’
it is that it is 2 novel point; neither
counsel nor any member cf the court can
remember a case when this has been done,
but in principle, as it seems to this court,
there is no ground whatever in such a case
why the prosecution should not give that
gvidence. ™

Lord Parker thos ¢ asidered the argument that the
admission of this evidence was "unfair” to the accused
because it depPrived bim of the copportunity of making a
ne-case submission and in cffect made it cobligatory for hinm
to zive evidence. He observed:

"Wifair in that sense it may have bzen,; but

unfair in the general circumstances of the
administration of justice 1t was certainly noi.”

Interestingly encugh Ashworth, J. (who decided Linlev'’s cusgel

was 2 member of the panel.

In R, v. Peter B. Hall (1973) Q.B. 496; (1973) 1 Al

E.2. 1 a re-trial was involveld, but the situati.n was the
converse of McClresor's case., Here it was the defence which

sought to¢ put in evidence the transcript of a prosecuticon
witness who had died betweer the 1st trial and the re-trinl.
The accusced had boen oo with uttering forged 5100 U.5.
ncotes. FHis defence was that he got them from R. and cash::
them, innocently, for him. R was called by the prosecution
at the first trial and denied that he had ever given any
such notes to the accused. The jury disasreed; and at the
re-trial, R havinpg since died, the accused sought to put in

evidence the transcript of his evidence with a view to

Fomt

un —
showing howlgatisfactory a witness R had been. The tria

judee refused to allow this; he would have admitted R'z

/,\/
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deposition but not the transcript, saying that what anniied
to depositions did not apply to the transcript.
Giving the judgment of the Court of Appeal, Forbes, J.

explered the history of the common law with repard to boih

depositions and evidence at previous trials (between the same
wavties, and on the same issues). At pape 504 he stated:

“"From this 11n= of authorities, we think

it plzin «  deposition »roperly taken
before a mziistrate on sath in the wnresence
of the accuscd and where the accused has had
the oppertunity of cross-examinsticn was at
least since 1554 admissible at common law
in criminal cases if the orifinal deponent
was dead, despite the absence of opportunity
{to the Jury) to observe the demeanour of
the witness.™ (Emphasis and the words in
brackets supplied),

e continued:

"The only difference between such a deposition
and the transcript of svidence given at a
previous trial is that the Lranacrlpt is net
51Gnod by the witness, Provided it is
authenticated in some other apovonrlate way,
as by cdling the shorthand writer who took

the Orlglnal note, there seems nec reasocn to
think that such a transcript shoulé not
gqually be receivable in ev14encL

It seems to us that the cases cited eariier sunnori
this view.
Forbes, J. however continued thus:

"This is .t oz say that transcripts of previous
testimeny, because of this rule, are always to
be received. The judge in a criminal trial
still has a discretion to cxclude suUch evidenc:
1% he considers it would be untair to tho -
defenda nt (thouvn not to the prosecution} t-
admit it.

It is not altogether clear whether in this remary
Forbes, J. was dealinc with the common law nosition only,
about which he had been talking, or whether he meant to o
further and to assert independently of any statute a discreo-
tien in a trial judpe to exclude evidesnce that was otherwisc
admissible. It may be that he had in mind this discretion:
the extent of which is dealt with by their Lordships in Sanvig

case, considercd below.
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Forbes, J. added that in exercising the discretion
"It may be that the absence of oprortunity to cbserve
the demeanour of the witness could be a powerful factor to
be taken intc account in consilesrine the exercise of such
discretion.”

In the ovent then, the court ruled that ths evidence
oY transcript was admissible, in the discretion of the judw.,
The judge had not exsrcised his discretion but wrongly ruled
the transcript inadmissibla., The conviction was quashed, the

proviso not eing arpiiod.
WaS . = 3 e falrs
Hail's case/not cited to the court im either The Siate

v. Albert Browne or in R. v. Donald White, nor were the couris

in either case given the benefit of research into the comich
law pesition with recard to the admissibiiity of depositions.
Fall's case was valuable in its exploration of the common law,
tut it should be added that ¥Fali's case is (apart from that

in Linley) the only English autherity in which a discreticsn

"3

Y

LT bk WD,

te exclude 2 deposition otherwise admissible has been

Tomd
[

and that assertion did not rest upon consideration of t

eneYeld

relevant statutes, but cn the assertion of a residual .

power that judres are stated to have.

Finally we were referred to K, v. Donald white (Le7in

24 W.I.R, 305; 13 J.L.R, 217: a decision of this court. Th»
accused was charced witl ¢he murder of the proprietor of

a nivht club, who was shot by one of five armed men whe

staged a hold up on the night in question. The accused was
alleged to be one of the men. The club had two gatemen. OnJ
zave evidence in which he was unable to recognize the accus.’
as one of the rcummen. The other purported to identify the
accused as one of the punmen, and cave evidence to that effcct
at the vreliminary inquiry. This witness was therefore tho
ocnly person who purported to identify the accused. The

witness was shot dead before the trial of the accused, and
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the prosecution tendered his depositien under the provisieons

of Sectiocn 34 of tho Justires of the Peace Jurisdiction ict.

The trial judge admit .4 the depeosition. He sent the iy

(S

out when he was hearing arrument as to its admissibili
Craham-~

a coursc of action which/Perkins, J.A. slated as a scricus

procedural error; it was appropriate teo discussiocn of thu

admissibility of an alleged confession but not in thesw

circums tances., It is of interest to recall that in Tho State

v, Albert Browns (1877) the Cuyanese Court of Appeal ex-r.zsad

the view that arcument as tc the admissibility of a
deposition was akin to thaton the admission of a confessicn
and that a voir dirc should be held in both cases! It iz ot
necessary ito express any opinion on that issue in this cas.,
as here, the trial judge, with the consont of Loth sides

sent the jury out during the discussion on admissibility,

In Donald ¥7 .%e 2t - 3 arrued that on the constructicn

of the statute the tr': 1 juise had a discretion, and that it

was wrongly oxercised when he admitted the depositiomn.
It is an unfortunate feature of the judgment that

~

it sets cut cnly a portion of Secticm 34 of the Act, an

(AT

more particularly that it left cut the nyoviso, which as we
have seen expressly gives the trial judne a discretion in the
case of absence of the witness from the jurisdicticn and
insanity. It alsc rzcords dissent from the previocus jud-mont

of the court in 2. v. Dockery and 3Srown (1963} as expressca

in the judement of Lewis, J.A. in the »nassasge ciied earlier
above. It is not clear why it was found necessary to disarree
with that nassage. The proviso, to Sectien 34 exnressly
gives that discretion, and all that Lewis J.A. did was to

point this out!
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Craham-

It arnears however that/Perkins, J.A., in his judmmont

was concerncd to establish that independently of the
srovisicns of the statute the court in Jamaica possesserd a
discretion tno exclude the admission of the deposition, -vew

where the statutory cenditions were satisfied., If this is

what he sought to estaklish, it is not, with respect, cl.ar

why he thought 1t necessary to deny that the statute itsclf

gave a discretion in scme instances, unless it was to mect

the sugzestion that the statute by giving such a discretio:

in some instances, it “rilcw2d as a natural consequence that

that discretion was excluded in the others, by necessary
implicatiocn. Consequently there weould exist a position in
which the statute havins excluded the discretion in thase
cases to asscert a residual discretieon independentlyof it
would, in effect, amount to claiming: the right to override

the statute at the discretion of the judpes.

~+

f

It is not unkmown for judces to claim from T

me €0t

3

[

ha

ay

the richt to exclude evidence on the greund that ity admissicn

would be unfair to the zccused, cven thouch the evidoence
wight otherwise be admissible by statute or common law. 7.

b

e

sxtent of this power was reviewed in Sane's case, and

existence in the field of admission of dewositions wcul!

appear a matter ~f noszsible Jdoubt, and somethinsg to be

e
[l

carefully consideyrordt in he Tight of the dicta in Sanpg’s cose,

We deo this below.

Another featurce in Donald White was the comment maau

on the investigation Yy the trial judge into the circumstan

1.

of the death of the witness. The common law nosition wns

not exnlored, before the Court of Appeal, nor were the old:z

cases cited. These show that one of the srounds for adnit:
L2

th

ce

T

ing

the devosition of an absent witness was whether that absenc.

was due to the conivivance of the accused or others actin-

on his behalf, In fact the U.K. Criminal Justice Act of 1¢2
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the

Secticn 13 (3) has recognized this common law principle in
conditions now set for admissibility of the deposition and

expressly so provides, when it adds to “rovisions in respoct

of death, insanity, and illness “or to be kept out of the

way by means of the »rocurement of the accused cr on his
behalf.” It may be that it was this factor that motivat..
the trial judge, in making the actual enguiries and comnents
which he made.

Exercising the residual seneral power claimed by the
court tn exclude evidence in peneral and depositicns in

narticular, the judgment in Donald White's casce proceeded U

4

P
L9

that

o

nct

iddress itself to the content of the depesition, to

it dealt with the Aiffic 71~ »rcblem of identification, to

consider the circumstuices under which the purported

identification tock place, and to note the inconsistuncies

and

Fel
L]

hetween the evidence in the deposition

in the covidence of the other watch man who
The judgment also noted thoe importance that would have

attached in this case to the jury having the opportunity
see, hear the actual witness and consider his demeanour.
last is of course true but to say in effect that such 2

depasition would never be admissible on that scere weuld
only be to fly in the face of the statutery provisions £or

pat
=1

adnissibility, it would put premium on the life of any svah

witness in any such case in future. All that would be necussary

would be te kill the witness, assured that his denosition
would never be aduicto’.
With respect, it weould appear that in Donald Yhite

the court was really
with the quality and
and its relation to

as in the earlier ca

of the cvidence was

concerned net with admissibility -ut
content of the depcosition so admitted

the other evidence in the case, and that

se¢ of Familton (1963: supra) the effect

to lead the court te cenclude that

H
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was unsafe to convict in those circumstances. It would 7.
think have been safer to rest the decision on that ~rouwn/
than to rule that “the trial judce, in the proper exercisc
of his discretion curht not to have zllowed Bowe's dewcousiti-n
to be nlaced before the jury.”

Further, even if one asswmes that there is power

or a discretion to admit or exclude, it would seem that oo
apprrach o0f the Cuyanese Court of Appeal ia Albert Browno s
case to the exercise of the discretion is more desiranle.
Such evidence shovid = °  -xcluded because it is the oniy
evidence: and if admivioed the jury should be warned sviteivliv.
If it is considered that this is "a fleetino climpse ' case

the authorities, including that of Oliver Whylie (1877) 15

J.L.R. 163; (1878) 25 W.I.R. 430, provide clear guidelinss
to the trial judge, which may be coupled with wernins the
jury as to ths effect of loss of the opportunity to sce andd
hear the witness themselves,

Subsequent to the conclusion of the argument in this

cas¢ our attention was drawn to R. v. Thompson (1982) 2 .L.2

603 o decision of the Enrlish Court of Appeal.

In that case the accused was charsed with attemntod
robbery and blackmail. e had allecedly forced his way
into the home of a businessman, at gun point, and in effec:
seized his wife eri ¢hi ¢, hireatening to do them injury if
the businessman did not teke to a desipnated public heuse
some miles away the entire nroceeds of his sales for ths
day. This done he would reiease his hostagas.

The plot ecventually nisfired., The wife was rveleas. i,
The accused was arrested some three or four months later,
The wife ideptified him at an identification parade, mavs
cvidence of the identification at the »reliminary examination,
and again at the subsequent trial. At that trial she was

ricsorously cress examined, and an issue areose as to ths ayuears
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that had taken place at the identification parade: a sccoud
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suspect thoueht tc te the sccomplice of the accused had
also been put up to 5o i7 vhe wife could identify him,

and therc had been confusion on this score. Identificatincn
was therefore the central issue in the trial, and it depencol
entirely on the evidence of the wife.

Unfortunately, due to a strike in the prison service,
the first trial aberted and came to a nremature cnd. The
trial now commenced de novo before ancther judge and jury.

By this time the wife had beceme too i1l to give her evidenco
a second time. The presecution scught to put before the

court a full transcript of the evidence that she had given

at the first trial. The defence objected: the jury would
not have had the Lenefit of seeing and hearing the witness
cross examined in a case which turned entirely on her evidence.

T,

This case was in 2 sense a reverse pesition fo that
in Hall (1273 ante) woavo i+ was the defence who wished o
wut in the transcrist. But there was this difference: in
Fall's case the transcript was tc he put in anot as "truth”
jut to show that the witness was lyin aad to buttress th:
: ! had bl: @ witness as the villain in the
piece. Fere, in Thompson's case the Crown sourht to tender ihe
transcrivt as evidence of truth: thaet this accused was thi
man who had attempted this blackmail and robbery. He nad
heen masked, but the wife had had an opportunity of seecins
and observing him for the period of time that she had Leeo
held captive.,
The trial judre, after conducting the equivalent oFf
voir dire as to the events at the identification parade,
decided to admit the transcript.
On appeal on this occasion it was therefore the defence
that argued (a) that :he .oanscript wes not admissible:
and (b) that even if it were, the judge should have excluded it.

It was conceded that the statutory provisicns (with onc
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exception) related only to depositions taken at a3 srelininay

examination net to actual transcrints of evidoence, and - uce

cain it was necessary to re-examine the position at som n

law_ prior to 2nd independently of the Indictalble Offence s

Act 1848, he defence had argued that the common law

excentions were limited te death, and the case of the witnuss
teing kent out of the way by the preccurement oF the accuro.:l.

Examining the common law nosition in a carciul
judgment, Dunn L.J., who declivered the Fudgment reviewed the
ses, most of which have been menticned earlicr, and camc

tn the conclusion that both depositions and evidence in 2

former trial were alike admissible where the witness had

become toc i1l fo attend ¢ urt. Fe said at page 61L:
“The prependerance of view in the zarly
19th century scems to have been that if the
ilinoce of the witness was only tzmporary
and his attendance at court could be secur
by an adjournment of rcasonable lenath,
the depocsition was not admissibls. But
illness was such that ho was unlikely to be
able to attend court within a re moeonable tinme.
then the deposition was admissible. Jarvis’
Act (1848) merbly Cllrlflpu the pc91510n DY
providing the simnle test that if the witncss
iras too 111 to #ravel theon his depositionm
should be admissible. In holding this to oo
the law, we think that schedule Z to the
Crlmlnal Arpeal Act 1968 does no more then
stare the Law oX alundanti cautelz. We belis
this to have been tho law for at least the 1;
150 years, ond we ave not seckinn to make any
new excention tc the hearsay rule, or o
extend the existing exception., We think that
the modern teXt book writers are visht in
the way in which they state the law, and in
our vicw thorefore the judre was risht to
admit thoe transcrint of Mrs., Brailsford's
evidence as a motter of law.”

3
2
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weyre Cross on Bvidenco,

4

et
o]

{The teXt book writers v.i.ived

5th Bin. (1979) at —ape 568 and Phipscn on EBvidence, iz

Edn. (1576) . $68. They hed heen cited earlier for the

nroposition thus set out at . &08:



"This ground raises the questicn of whether
a transcript of evidence of & witiess 1is
admissible in evidence on a2 retrial of the
same defendant cn the same charge, if the
witness is too iil to travel to court en
the second trial. Ths madern text book
writers soy that such evidence is an
exception to the hearsay rule, and is
admissible on a retrial if the witness is
unatle to attend the retrial through death

or illness,'

At common I-w ther, the cases of Ball and Thompson

treat both depositions taken at the preliminary examination
and transcrints of evidsnce in former trials between the
same parties and invelving the samc issues in the same way.
This still left for answer the second gquestion raised in
Thompson's case: assuming that the transcript was admissinic
in law, should the judre in the exasrcise of his discreticwn
have ollowed it in? Posed in this way, the question assuius
that at common law, the judse has a residual Adiscretion

T

LSl

to exclude such evidence. The factors canvassed werc

[y

this was the only evidence as to identification, that th:
courts now adopt a specially carcful attituds to identificatinn
zvidence, and there were complaints of the uamsatisfactory
confusion attending the identificaticn parade and a possizlo
need to ask further oucostiros of the missing witness. In
Thompson's case

/the leading English crse on such identification evidence,

P. v, Turnbull (1977} GQ.B. 224,was cited. 1In addition it

apoeared that an attemnt had been made to tamper with th2

jury, and, if it is relevant, that the jury had befn out



for eicht hours beforc returning a 19 - 1 majority judrmant.

“involved a unique set of circumstances, a veritablc

1.3 1

chanter of accidents®™ they were left with a lurking

as to the verdict of the jury. Accordingly, they did i
the event allow the appeal.

The result reached would appsar to have turned on the
Court's evaluation of the totality of the evidence, and the
circumstances of the case, rather than on the admissibiliiv
of the evidence:; indeed the judgment goes out of its way
to say, at page 612:

"We are not tco - taken as saying that any
one of the vari..s matters raised in the
grounds of apneal, taken by itself, was such
that the judee should have cxercised his
discretion in a different way from that in
which he did exercisc it, in relation to¢ any
particular ruling.”™

In this respect, it is similar to the reaction of

this court in Familton in 1963 and Donald White in 18975.

Save that it is worth noting that The Judicature (Appaiiii-

Jurisdiction) Act in Section 14 still limits the power of

this court in setting aside the verdict of a jury to cases
where it is "unreasonablc, or caanot he supported having

reoard to the evidence®, whereas the Criminal Appeal Act 151%

in England allows the Enplish Court of Appeal to set asitc
the verdict of a jury "on the ground that under all tine
circumstances of the case it is unsafe or unsatisfactory’.
This more flexilb:l: forme'- cnables justice to he done where
required in individual cases, without subjscting the Court
of Appeal to the necessity of grasping at possibly unsound
noints of law to achicove justice, at the exnense of creatin”

uncertain and embarrassing precodents for the future.



+ vill have been noted that in Thompson's case the judgment prays

in aid the 2né Schedule to_the Criminal Justice Act 1960, whiech maltes special

provicion for ‘Procedural and other provigiong anplicable on Order fov
~etyial’, and amonnst tiese in paragreh 1 of tle schedule ave provigions

allowins the Mtranscript of the recozd of evidence siven by any witress af th.e

original trial may, with the leave of the judze, be read as evidence:

“(a} by agreement betveen the prosecution and defence;
ox
() if tie judge is satisfied .that tne witness is
dead or unfit to give evidence or to ottend fox
that purnese, or that all veasonaltle ciforts to
ind him or seecure his attendance lave heen made

witoout success,

h

and in either case may be so vead without furtlher oroof, i
verified inm accordance with wules of court.
This nrovision, said to reflect the common law, does jive to the judpe =z
Jdigerotion as to whether to pexmit the transcript to be put In or not. =

assertion of the existence of such a discretion at common law with regawd <o

sageripts does not in the cirzcumstances involve any assertion of a julicial

diceretion in conflict with an eristing statutery srovigion. Uhetler it
English
cmisted or not, the’statute .as orprercly given or vecognized it.

15

This is wot so in the “-siont case: the statute dealing with the
edrmission of depositions does not use the word 'me*t but ser
lawful to vead®, and further, by giving an express discretion te the judje in
tyo coses, it impliedly wefrains from conferrving that discretion in e otler
two cases. If anv general diserction exists in a trial judge to exclude a

donosition otliervise admissible under the statute, it must, we think, Le found

to cxist at common law and independently of the statute. Both Hallg and

Trowpoon's case suggest a common lasy diseretion in the

thie evidence at nrevious criminal trizls involving the same issues and

porties. Thouzh both explore the common law as to the admission of depositionc

it does not seem to us that they agsert a discretion in the judge to exclule
denocitions, and if there wae such & discretion neither case comsidered tho

Sfact of tre Indicteoble Offcences Act, 1648, upon it.
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he caces that have so fer been exemined tend to show then thnb tha
cenesition admitted in the instant case vould have been odmissible at comnon
1ar, and is clearly adeoissible ander the statute, sectien 34 of the Justices

~% £’ a Deace Jurisdiction Act. That is et icsue isg do iudges have @ vesidual

coetion te exclude such depositions? And if so should the judpge in tlic

T
I
1Y

O
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“ove excluded the depcsition?

Ve are cleawly of the view that the statutcry proviecions in cux /fct
~ive ac power to exclude the depositicn where it is glown that the witness
~ag died or become toe ill to travel to court. Such digeretion as the Judie

njevs mnder the stetute welates culy toc witnesses vhe ave absent Ifron the

island or have becone insano.

P

Ic there a digereticon to exclude depcsitiong w

o tie 1047 statute, and vwhich has survived the statute and otill euxircts

v g it developed gince?

Craham-
/7erking .4, in Lic judgment in Donald Whnite v. L. foundad tl2 aceertion

of & discretion teo exclude depositions even vheve they fulfilled the statulorr

cenditions on 2 dictum of Lord Pazher C,J. in Cal

at pase 501 vhere efter citing Loxd 7oddard C.J. in Hurwmia v, The Oueen {1777}

LC. 187 he seld:
dAs Lozd foddard €.J, peints out, and indeed ag ic
pell known, in every criminal case a judpe bad a
diseretion to disallow evidence, even Lif in lav
relevant and therefore admissiltle, 1 admisgibility
veuld cpernte unfairly against o defendant., I :
2dd that in considaring vhether adnissibility WCuln
cperzate unfaizly ageinst a delendant one would
certainly consider wiether it had Leen obtalned
an compresive nanner by force cor agzainst the visie
cf om accused perccn, That is Lﬂe coneral prin

4 ohserveiicss oa similar vein at page 502, Te vac
finge:r printe chtained fron en accused witlcut any pricr cauvticn,
siect Lo an cveryiding discretion o

prelude then 175 ther ad been obteined

Tons
T

false representations, by e trich, fhlreat
or bibee ov anything of the sort. In fact e held them in this case adini insille,

These dicte assertins this overviding power of judzes to execlule

svidonce fell to be ceonsidered By the House ¢f lords in I, v, Sanp (19700 O

. 262, At igsue wvae vwhethes the fact that on offence vad been instisate’
ac arent  orovocateur cculd opevate by vay of a defence, oo at least
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induging the trial judge to ezelude the evidence on the ~round tlat it Lad

Lbeen unfairly obtained ox would operate unfairlr asainst the accused. Tielo

~r
]
T+
=
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Loxaships had no difficulty in affimming the Couzt of Appeal decision
doctrine of Yentrapment” was not part of the Englisk common lav. The ¢ovidonce
woe sdmissible and the offence proved; the entrapment nift be zelevant as  fo
centence, but to nothing else. Their Tordships Cid Lowever consider tho videy
asneet of tlLc case, t.e assertion of a iudge’s power to exclude evidence and
its limits, and revieved a number of dicta similar to that expressed by Lowd
parkes C.J. and cited above. le briefly review the speeches in Sang's case.
Loid Diplock after cemsidering the dictae, caid to originate in 2
remazk by Lord Goddard C.J. in Kuruma's case observed that there had been
snecific examples of the judges exercising such a discretionary pover inn certa
232105 viz the curtailment of cteas @wnination of an accused ag to uis
clharacter under sectionm 1 {7) of tie Criminal Evidence Act, 1890; tie Jevelor-
ment of the M"similar fact rule’; and also of the Judme's zules in raspect oF
confessions and admizsions, and that these were ewamples of the judge's dutr to

o ol sorvel

(]

see that the accused pot a '"fair trial according to law™. As to thi

that:

e fairness of a tyrizl according to lawr is not
all one sided; it requires that those whc are
undoubetdly cuilty should be convicted as well
as that those about whose zuilt there ig any
reazonable doubt should be acouitted,’

{at pare 271-2)

e concluded thus:

1Y A trial judge in a criminal trizl has always

a digecretion to refuse to admit evidence 1f in
his oplnlon its prejudicial effect outweishs its
robh

ative value.

'd

(2) Save with regaxrd to admissions and confessions
and ~enerally with regaxd to evidence oktained
from tl e secuse” after commission of the offece,
he “ﬂs 0o Jicevouicon to refuse to admit relevant

obtoil ¢ L improper o un’alr neans, The court
is not concerned with how it was obtained,¥

Dealing earliexr witl the concent of a fair triel, and rule (1) alove, Lord

Dipioclk obsexved at pare 271:



51,

fPhere should be excluded Zfrom the JLvy informaticn
ahout the accused wiichk is likel:r to have an
influence on their minds nrejudicial to the accused
whick ic out of proportiom to the true prebative
value of admissible evidence conveying that infox-
mation.”

T"a would pause to ncte that part of the ncroblem caused L7 the comeent
expressed in proposition (1) above, {s due to the poverty of our language, Loy
and all evidence that shows that an accused coanttoo a particular crire ls
Horefudicial®’ to him, and to his chances of acquittal. Yet it ic cleavlr not
evidence of that sort that is aimed at, What is being einec at is evidenca
that is best illustrated b the ruleg ns to character evidence of the accused,

R

i

"Give a dor a bad name and you cat o 7 him" empresses this feeling.
oxcinary everv day life, knovledge that an accused had nrevious convicticns fov
t=a offence with vhicl. he is presently charged wouléd induce a great many secnlie
to assume his guilt witlout carefully considering the actual facts and vhat Le
had to say; vet on this cccasion he mizht in truth ke innocent! At presaat we
can only exprass this possibility by referzing to the disproportion betweon tho

udicial®! evidence and the proof requiraed to establish actual zuili. Teeded

is a word thet conveys tle idea of creatins suspicion witheut adding amekhdn

Tord Dilhorne at page 275 doubted the observations of Lord Parler O.J,

in Callis v. Cunn but wag content to support the tvo sropositions vitl wiic

1o Diplock coneluded and which he had in fact suggested.

Lord Salmen expressed the view that it is a clear princinie oi the
lav that a trial judse has the power and the duty to ensure that the accusad
had a fair trial. This duty cotv’z” -ith it the power to exclude evidouce
in certain circumstances, Lut in hig view "the decision as to whether evidence

1

mav be excluded depends entirely upon the particulax facts of each case anc

the circumstances suvrounding it ~ vhich are infinitely variable.™
lovd Fraser, starting with the propositi that by the lar of Dngland
51l evidence which is velevant is also admissille, obsezved that nevertilolesn

evidence that iz admissible may in certain cases be excluded by the judge Iin

the emercise of 2 disevetion wiich he undoubtedly posscsses.
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£ a duty to engure thet every accused persgon as a faiv trial.

]
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e discretion to exclude evidence as wider than a rule applizable
only to cases vhere the eflect of the evidence would outweight its
srobetive value, but thouzht it 4id not extend heyond evidence 2nd documaiic

chtained from an accusced person or fron premises cceupied bty him,

Perlaops most acsistance is to be derived from the speach of Loxd

Gcarman vho asked 'does not the prosecution also Lave rights whieh the judge
mav pot br the exercisce of &is dicscretion overrzide?’ He steted his conclupion

thug, at page 206

BTn omy dudgment, certain broad conclusions
enerse fron a study of the case law., Ther
are:

{1) that tievre ig one general discretion,
not several specific cr limited
discyeticng;

{2} that the discretion nov exten
than was contemplated by Lorc
and Lord Ifoulton in Chrigtie's ecase,
or even by Lord Zimon in Jarris v, The
Dixector of Public ”rosecutlon" (1065)
.l\i. C. 1201; s 1024

s f."}

(3} that the formula of prejudicial effect
outveighing srobative value which had
developed in the 'similar fact' cases,
ig not a complete statement of the
range or the princinle of the discretion:

{4} that the discretion is, however, limited
to what my noble and learned frlevg,
Viscount Dilhorne, calisg the "unfair use'
of evidence at trial; it does not confer
any judicial pover of veto upon the
zipht of the prosccution o prosecute o
to present in support of the nrosegution's
.case adm1 sible evidence, lowever T
gggﬂigh“Lv (emphasis supplied)

Exploving the limits ol tlo discuetion and the principle upon which it is
Zounded, lord Scarman noted hor compevatively recent a iudicial develepment

this diseretion is. (page 207), and observed at pape 200:

M3
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"The modern diseretion is a general one to
he ‘omercised where fairness to the accused
reguires its exercise. .

suthority tlerefore, stwongly suggests that
the discretion is based upon, ond is co-
ertensive with, the judpe's duty to onsure
that the accused hag a faiv tvial according
to law. The two facas of the law revezl tle
naturs ond limits of tlis duty., The eccusad
ig to be tvied accovding te law. The law,
aot the judge's discretion, determines what
is admissible evidence. .........

Judres are not responsible fox the bringing
or abandopment cf prosecutions: mer have thew
the ripht to adjudicate in a vay vihigh
indiroctly usurps the Zunction of the
looislature or JUXV. ..o es-

The wole of tte judge is confined to the
fovencic process. e controls neither the
nclice net the prosecuting cuthority. Te
neither follintes nox stifles a prosecution.

Tha iudmz's controel of the criminal precess
berins and ends with trial, though bis
influence may extend beyond its begining end
conclusion. It follows that the prosecutiocn
hao rizhts which the judge may not ovexride,
The wicght to prosecute and the ripght to lead
adnissible ovidence in support of its case
are not subjiect to judicial contwol. OF
course when the prosecutor reaches court, Lo
becomes subject to the divections as to the
confuct of the trial by the judge, whosc duty
is then is to see that the accused has a Zair
trial according teo lav.
What does'Zfair' mean in this context? It
relates to the process of trial, 1o man is
to be compelled to incrviminate himgel? ,.....
Ho man is te be convicted save upon the
probative effect of lesally admissille
evidence. Mo admissicn or confession isc to be
received in evidenco unless veluntary. If
iegolly admissible evidence e tendered which
endangers these principles {as for example in
R. v. Payne) the judge may excrcise hie
digeretion to exelude it, thus ensuring that
the accuscd has the beneiit of prineciples widel
prist in 1ov to secure hinm a fair trial; but
to exciude adnissible evidence
2 commisgion of a crime, unless in his
drment these principles are endangered.....™
(emphasis sunplied)
In the event, it appears to us that Sang's case dees establish oo o

i
i

comparatively rccent development cf the common lawr that a judge in a criminal
case hag a discretion, in pursuit of hie duty to sec that an accused fetc a
iz toial according to law, to exclude evidence in certain circunstances. The

limite end extent of this discretion are still to be wvorked cut, but it
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entends at leagt to the exclusion ¢f evidence in wiichy in his opiniom the

prejudicial effect outwelgihc any probative wvalue it may have. Dxamples of
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the ezercins of that diccretion

ZJact zrule”, the rules moverning the admigsion of confescions {the Judge'

v

E‘)

rules), end cases arvising under the statutery provicicns allowin
cranination of the accused ag to his character in certoin gituvations, and
alec in the yulez nrotecting an accused from self~incrimination,

At common lav prior to 1847, and in the cases onm the Zpglis  Indicitile
Oflences Act, 1047, until 1250 (Tinley's case) there was nc case that sieed

this reneral discretion tn oxeiz o7 "ance so 28 to gecvre a falr trial being

i

applied to the admission of depositions taken under the 1843 Let., Two recent

~

= 1ission of trenscrints
1 to te admigsion of transcripts

cages in Bnsland, have shouan that with repard

of evidence given at previoug trials English Judges have asserted

]
u
Hd
2]
0
ki
0
%3
1=
Q
13
©

iut recent statutory provisions in Snglish Statutes have accorded sucl o

dincretion.

Lpart frvom the case of Donald Thite v, ¥ Jamaican cevrts like Danlich

courte prior to 19250 have not sought to asssert this discretion to eicluds

~

dopogitions admigsilble under the relevant Jamaican cection, section 34 of tle
Jugtice of the Peace Jurisdiction Act,

tiowever, even belfore Sanz'ec case, as is shown in R. v, Selvey (1070
£,C, 204 a unanimoug Pouse of Lowvds, consisting ¢f Viscount Dilhorne, and Loxd
lcloon, Lord Guest, Lord Pearce and Lord Wiltberforce had 21l lLeen uniie? in
agserting that a trial judge had gueh a discretion. It may be useful o
remember the way in whicl it was ¢ U some of their Lovdships in that cace:

Leod Hodson, at page 3466 said:

"There is abundant suthority thet in criminal
cases there ig a discretion to exclude
ovidence, admisgsible in law, of which the
prejudicial effect againct the accused out-
veishs its probative value in the opinion of

the trial judge, It ig true that the
exercise of this diseretion ic not to be
feund until comparztively recent wvears. ...,

L’:
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Loxd Guest, at pape 35



tn the face of this long estallished =mvactice
it ig, in my opinion, now oo late to say that
the judze hac no discretion. T"hile T leavoe to
others more versed than T am in Tnplish
Cwininal lav and practice to diseuss the ovigin
af this discretion, T would assune that it
springs from the inhorent power of the judge "o
control the trial befere him and to scoe that
justice iz donc in fairnecs to the accused.”

Tt is algo necessary to remembor that that case waeg an example of thiz Tencwa

8]

~agidual digeretion being applied te the interpretation cf a statute, £

he Crown had awqued that crce the

Criminal Dvidence Act, 1L ¢

statutory conditions fov admicoibilits of quections and evidence as fc e
accuged's bad character had been met, the Judge had no discreticn to exelude

cuch evidence, Leotd Hodson cites Visccount Simen L.C. eg observing ¢

discretion in jlezric v, The Bire

e e . R At T e e

"7t ic mot a rule of law coverning the admisgilility
of pvidermce, but a rule of judicial nractice
followed &y a judge who ig txying a charge of cuoine
when he thinks that tle application of the
nractice is called Zox.V

rranted that this discreticn existe, ané thet it can be apnlicd even to cano

vhere a ctatute provides in terms Zor the admigeibility of certain evilence,

¢lose ate still certain important pointc to Lo noted as to the appiicatics o

Teas

o 1

tmat discretion to section 24 of the Justices of the Peace Juri
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of vitnesges v.C
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The section in our Judgment makes the deposition
have died or are too ill te u—avel i court admissible uithout the corcant o
the judre, whereas hig consent Lo needed when it is a case ol ihe witneos

-

abmont from the island, or affected by insanity. In the Jormer case tho Crown:
nazd only tender the depoéition, and the onuc of successfully appealiny tc tie
judne to exercise his residual discretion to exclude it, liec on the accusad

and is counsel. It is for the defence to establis!: the facts o
male it unfair for that evidemce to le admitted, and_tc persuade the judre weo
erclude it . O the other hand, in the two latter cases it will ke Jow Lhe

nrosecution under the ctatute to secuve the tudpe's congent to the admission
of the deposition, and there will Le therefore ap onus on them tc secure il at

congent. The apolication of the residual discretion o7 the trial judge i

te all cases, hut there will be important differencos in the onua o
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proof and in its arplication depending upon vhich particular cause for admitting

the deposition is being advenced.

While Dongld Vhite's case shous the discretion beinn applied to .2

admissibility of depositions under the Justices of the Peace fct, section N, it

Coes not drav the distinction indicated above as to the onus of »Y0GI, o e

caus of meving the court. The discretion bacicelly is to exclude for ecauane to

he shoun, end the cnus of shewing that evidence cthervise edmissidble oullt o
el B depeiierl} &

be excluded is not & lirht cne; it was not in fact discharged in eit

case or Sang's case. As to neview of the exercige of such & discretion it is

vell settled that this court will =<+ interfere with the exercise of =
discxetion by the judge below unless he has erred in principle or there ic no
material on w-ich he could propexrly have arrived at his decision.

Yle hove therefore come to the conclusion that the deposition of Znhe

deceased witness Cecil Zordon was properly admitted under the provisicns

5]
Q

section 34 of the Justices of the Peacc Jurisdicticn Lcet, and the conment of the

t=ial judge was not required under that act sox its admiscion, Tarthoer in
our judsment, nce case was made out fov tho ewxercise of such discretion as a

trial judre mar have to exclude that evicdence in Ffurtherance of his dulr to
secure 2

om T =

trial accordin~ to lawv for these appellants, and the txial fudre
o B N e T, = » = o

suopexlr wefused to exclude such evidence. To meet obvicus dangers the

|

t can only be in the ravest cases that a tuilal judge may exercise o diceretion

T
r»ig case,

to exclude lowfully adwissitle o 77 ece, There was no gsuggestion in

that the evidence in the depcsition w

m
3

Taere 7as as

L.

e
e

effact valueless, ov sC centradi&gd wr other eyewitness evidence as tc vale
jt unsafe to conmvict the accused thereon. The grounds of appeal advanced o
Fhis issue, therefore Zail, This dicposes of the only zeel point cof subctance
ernued in the anpeal.

There were other grounds faintly ersued: it vas suggested that theve
had Leen nonfdirecticn as to the murden of proo? in that the Judge in -io

L

summinn up had neglecied to tell the jury that even if they —ejected g



