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ROTE J.L,

ve and Davia Brras were counvicted in tie lome Cireuit

Court on tle 14th of December, 7072, Tefcre Crr J , and 2 “wx for tlat they

on the 2°th of August, 1201, in the parisl of Zt. Catlerine, murdered Lucal

Rarvee. Ariclinz from

t'f

lisse convictions are two apnlications whicl lhave Leer
~eard helfore uvs -esterdar anfd todar.

Tie vsrogecution's case at the trial vas that Ir. ILucal Bearnes

- .

onerated z crovn and anchor game, 2nd it was . is practice tc ;o to public places
viere dances were | einc Teld and tiere Le practised Lis rame. e Tad an

assistant sometimee referred to as a ‘confecderate’, oué Dalton Luderson. lr.

Lrdergon did vot call Timsel? a ‘confederate’. e said e was tle ote wio

N

punta’ the same. It vas also lr. Rarnes’ practice to tale along with iim Tis

tvo daushters, Diana Harrison and Har‘orie Barnes. WV

oy

iat vas of concern at tie
trial was a ~ame vwiich e conducted at a place called Tavern Hill in Ct. Catherire

or the wight of the 27tl of Lupust, 17201, The evidence fZor tue prosgecution vwas

that ¥r Ternes alenc with Tis assistant and “is two daughters vert to this

dose LY Ny

dance st Tavern Hill at about 7.0  o‘ecloc!: the nisht, and tlat the came continued

until somewhere zrovnd T1.77 to mid-night lr. Dernes packed up his game and
alons with lir. Andersor. aund his tuwo daupiters, left on foot Zor their home. They
rad to pass a nlace called Scandal Cornmer. Scandal Corrner, it appearc was altout

g -z2lf mile awe from viere tie crown and anchor :ame was Leing vlarved at Tavern

o
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hid tlems el'ves° A:ter come vhile t“er came Lacl: into the shtop end they saw the

2.
Till, and accordimg to the witnesses, it wou’d ta&e azout a haif an Tour to

Had

¢

wvall from Tave > 11111 to Scandal Corneru T e/ vere ap:roac chiny a siop run by

ore Jius ?0117 i Eu, the witnesses to: the rrosecution say thev hesard foot-

e

uteps com...u Lerind, ag 1f persons vere walking very fast, and go tlhey stopped,

fu

an
o

lir. Barnec was in the act of 1i;ut’L" z hottle lamp, vien tto men_came upon
Pri

them. I ot to the nee coming LD; the witnesses rac seen_M iss 20lly, who was
to .: t’::e f.font of.";;..er sl;op.}l.ir;eldirzgra'.botltle .1emp and pae?.::iz-g up some Lananas.
In thatl5ho§.therehwesﬁelgé a bottle lamp. Then the two men‘approacleé I,
Bnr eg and tLe tltne ges for t“e prosecutlon, Anderson, Dian; ngttgon and”

IRy

e r ‘orie “"rne themevidence iz that one man leld on to Mr. Earnes,_and sail

’ﬁCtn men; don't move! Mr. Betnes tad a.c1t1ass in t lis tand ,.wh}ch he li ted

u? and said: “T'is is'eutlassi”ﬂ atc.immegﬂatetv e’terwares the witnesses

reard the report as if a.fireatm had leen Ei cnarﬂec; Mr, 4ndetson‘held on to e

Mr. Barnes and tocether vith the two fouL; zlrla thuev ran into Iiiss Polly’

stop. YWhen they got into the ghop lir. larrec fell to the floor. Defore they had a
a clance to evamire him properly, the leard tie voices of mem threatening to
shoot them all, saving: Ve come toc 111l off the whole 2 ocnu tomijnhit." And

\r'

80 Lx £nder"0t, tie tvo ]OUDS girls and‘Miss Tolly ran into er lLedroom and

v ..;'
o

“007 oc tr Jarneﬂ wartlv in the shop and partly on tie piazza,. Iis pochets

ey o
B

vere tur.ed out and he appeared to te dea!. He vag Lleediny from a gun shot

WOLnd to nis cmest.

T e DOllCe were summoned and tner beﬁan-investigationsn‘4b post

oy . W
o R

mortem examlnatlon vas Me1d on th 2 d of Semtenker ~.y Dru RICia’(S, and Te

found, on external ex amination a cun shot wound to t\e 1e:t siae of t e m1d€1e
chest over the area of the .eart, and le. ouqd on 1pterna1 ezamlnatlon that the

cavity of the c.est vas fil]eﬂ with nlood and t_ere vas a rhpture o»-the heart

v

at the apex. He recovered tFe 0L11et from the chest cavitV, mhlch e handed over

to the police. He vas of t“e opipioa that. I Lucal Barnes came tc uis death by
virtue of a 'un—u“ot wotnd to the 1e t chest wtiCL ruptured tbe Jeart ud from

shoc!: and baemorrhage“
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the prosecution say were the two men wio attaclhed VMr Darnes

‘erce led in relation to tle applicont; David Pryan, came

from Mr. Dalton Andersor and from Mar‘orie Rarnes. My

Loderson s2id that

durinz the course of the crown and znchor rawme at Tavern Hill, there was 2 man

.

standing by who was pleyirny, and that man was the applicant, Prran. He said le
particularl rememl-ered RBryau tecause there was an occasion vhen Brvan placed a

ten dollar note on tihe toard, that vhen he lost Le gaid it was not ten dollars

le intended tc have het Lut one dollar., This led to some argument etween

Mr DBarnes and the applicant, Brvan. IMr. Barzes eventually vielded and they

played until Brvan had no monev left. llevertheless, ‘e stood L and watched

until the game was finished. Mr. Anderson pointed cut Brran in the docl: during
tre trial as that person who was at the crown and anchor [ame, and as one of
the men who leld upn lMr. Barnes at Scandal Cornexr that same nitht.

fow, lr. Anderson d&id not <0 on ar identification parade, and there

was no explanation as to vwhiy he Jdid not Jo so.
Tlhe other witness vho identified Trysn was lar’orie Barnes, a zirl

of thirteen vears of ace ot the time. Althous: gl.e wasg present at the crown and

w

anchor rame si.e said she did not see Brvan at tlhe dance nor did she see Lim at

the game, Che vent to an iderntification parade ard she pointed :im out on that

-

parade as one of the men who was present at Ccandal Corner and Teld up and shot

1ix. DParnes. ler evidence, however, wag thwt Bryvan was the person vwio Lad the

¢

run, There was gowe evidence comins from lMezr orie Barnes that the investigating

officer, Corporal Claclen, was present at tle police station wiere the

L

identification parade was *eld that hte was standing outside the door of

parade, but she gaid lLe could not see into the passece wiere the parade was

actuallr reld.

.

There is other evidence in the case coming from Mr. Luderson and

from Diana Harrison that the person whom they saw witt tle gun at Scandal Corner

was not the applicant, DBryan, Lut the applicant Cibks. Trere was also evidence

]

from cther police officevs that Corporal Claclen was not at all present on the

)

occasior. that the identification parade was held for Bryan.
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In relation to tle apnlicant, .ilgs, the evidence connecting him

SN

i

with the murdex came from Mr. Anderson vw'o said he lad Lnown ﬁi"v from l:e was

a boy. Ve knew t’e ﬂivtrlct from whicl he came and te knew Lim by the nickname

@ +
of “Second™. 7e said Ie nad seen im alout tlree weeks Lefore the .incident
: , _ re iy

\ . . l"‘
<;/” Marorie Rarnes, id ”'\Hs vas one of the persons present, and on tle st of
entemuer she went to t”e Lospital at Linstead, having heard somethin:s, and she

N .. 3 o . - ) . . H

saw ﬂibbs in 2 Ged im the hospital, recofnized im as one of the pergons who held

up and shot ter father, ﬁpd went off and made 2 report to the police.

[

Diana Harrison went to 2 parade on the 1fth of Ceptemler and poirnted

£ "

out‘Clbb? on that parade as one of the nersons vio had held up and shot her. fathe
o tbe éight of the 27th of August.
(::\ The defenceuof nygn is tiat atwt}e time of the murder he wae in
vrison. e wés:iﬁ théilggﬁfupq at/Piyefsdale from 1.7 o'clocl: on the ri-ht
of the 27t of.A;<uét énd tberefore'it was ulte impossible for Lim to have.
beeﬁ aésdciated ﬁitb.the murder committed at SggpdalyCo;ggr_afte: 72,70 o'g}ock

:

or around 12.%" o'clock on that same rni;bht.

s, the defence wasg tkat e was in the Riversdale area on

his wav to his lome, ond le too was in the B ersdale 1oc¥ -ung or certainly in the
I s TRk . - LAl L

custodw cf the police slortl~ after 72.15 a.m., on that same nisht and consecuentls
N . et Cooan R P
N SN

(;j\ could rot have leer the person who was heldin: up and ghootinf Mr. Darnee at
Sca da] Corner. .

A e .-
A AR IO
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Tke evidence coming from thre several witnmesses is that the distance

*etween Scavdal For ﬂnd Eiversdale vas somevhere hetween ten and fourteen miles

.-\ix—.

-

= road, and cne w1tneso said if a s ‘ort-cut vas used it would be arout six miles.

Tie grounds arcued on tebalf of the applicant, Prran vere firstly,

that by reason of tle unsatisfactory nature of the evidence of identification,

“
‘-

the verdict igs unreasonable and cannot e supported navinr recard to tle evidence.

) . : . - .
(l,ﬁ Counsgel pointed out t'e wealkness of the dock identification made bty Delton
Anderson. He pointed to the possibility, the werr stron? poss ibility, he, said,

trat liar‘orie Bernes wes in exrror vhen she identified RBrvan, firstly, when she

Sdid that “rvan ves the man witl: the gun, which was contrer» to the evidggce,Qf

)
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the other two witnesses for the prosgecutior wl'ec were saving it was a
different man. e pointed to the fact tiat she was a rezsonally —ounr-

girl at the time: tlat she had not testified to lavinr see DPrvan at the

crown and sncior came; e pointed to the Zact that Diana HVarrison, a . w

o

witness for the proseéution, vho Tad rone on thg parade on whicl Brven

vaes & suspect, vas unalle to identify Bran: e pointed to the fact that
-béifﬁn iﬁdexson had rnot ~one on aﬁy_parade, and all in all he gaid_t&at
the eviééﬁce of identification of Er?an wag so weal that the crown could

e

not relr upon it to prove its case Lerond 2 reasonakle doutbt., e referred

-

furtter to the fact that torether witl: this wealness o the prosecution's
case of identification was tlie evidence from the defence throuzk an Acting

o . . e D
Corporal ilgon who received Tyvan into custody at Riversdale Police ftation

and who wrote in the diars that he received Lim at 11.0" o°cloch that nisht.
Mr. Chuck submitted that although the Corporal said in evidernce that e could

T

not be nogitive 2 to the exact time. hecause on that nizht “e had ro clock
in the station and he did not consult an~ time piece, it would Le unveasonable
to conclude that hig cuess waes several hours wronr. e said that tie likelyw e

Brvan peing at Scandal Corner after mid-nicht and ! eing at

'

impossibility ¢

=

Riverédalé éround 11.7°0 o‘clock or t-erealoute pointed to the fact trat the
D
identification v liariorie Barnes was w ollw unsatisfactorr and would make anv
-erdict based thereon unreasonalle and ou-ht not to ke a}lowed to gtand.
17ith these suimigsione this court arrees, and it will treat tre

application of Prrvan as the hearin. o , it will allow the appeal

=
T
3
h]
53
3
g
®
[
[}

and enter & verdict of accuital in relation to the applicant, Prran.
| In reiation to the applicant, 7its, it was arcued that t}e ~erdict
was unreasonable havinc recard to the evidence Hr. Dely arrued that the fact
of an identificatibn perade does not exclude ervor om the part of the QM;>
witnesses. e refer¥ed to the quality of tte lighﬁing:at ;he‘time of the
incident Whiéh he ﬁitnéssgs sar wag at lest T? a dull lemp and, tterefore,

e gaid that that could have led to error. Ye referred to the fact that tlere

wag some controversw atout the presence or atbsence of a street light to assist
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the witnesses tc iderntifr tle applicant, Gilbs, and Te said that generally

tlhe rature of the li-™t wiich was in his view, noox, decveased t e p ss Lilit”

¢f acurate’ 16e*ti#icéticn and increased the possil

dlity °f.¢??°?" Vhat Q;i
referred to as é ’aéth L“l;h left sn unealthy taste in re;ggion';o.thev
applicant, Gitls, was tre fact and circumstances relaticy %q_hisuarrest.

gitts as well as Tryan wefe'taken iﬁto cuétody at thé_R;ve:sdale Police Ctation.
Thre evidénééh&f Corporal Vilson ﬁasd£iat firétly, Bryéﬁvwas taler to the
station durins tihe course of the night. He said he had heen cleeping, he was
awalkened and citizens handed im Prvan and made 2 report to him. DBecause he

had no clock, he said l:e made an entry in the diary and he entered the time

ag 11.72 p.r., Lut he could rot say whether it was a correct time because it

was not measured v reference tc any time-piece. He said about an lour =znd

a -alf later on :e received some information and he left the statioun on
investications, and at alout four minutes after he had left the station e

tool: ~ibbs into cusgtedy from the hands of irate citizens. He said he returned

to the station and there was an entr;y made of 2.15 a.m., Ue said he remained at
the station for about two Lours, and then it was day lisht, and at that time he
tool: Zitls to the hospital. 1low, clearly, if Lis estimates of time in relation
to the “hour and a half’ after Brvan was “rourkht to the station, to the ‘'four
minutes’ when having left tle station e  found Cilbs and to the two hours”

after e had talken Bryvan into the station were all consistext estimates then Le

pust Lave made a mistal:e somevwhere as thwree ours and thirty four minutes after

Jmd

».m., could not take one up to dav light. These estimates of time led

support to the prosecutiocn's suimissions that the times given by Lcting
Corporal Vilson were wholly puesses whiclh cannot provide any accurate or
relial.le bagis for fudoing the time at which he tocl: the applicant, Zibbs, into
stod,
Ve are mindful of the sulmigsions made %y lir, Daly as to the
possil’le weal'nesses in the identification evidence of Mr. Anderson and of the
two daugiters of the deceased, but in our view, the evidence of identification

vvas so positive, and the opportunity for observation of the applicant, Gikbs was
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Sbfficiently relia®le to ﬁarfant a verdict és returned v the ‘ury. Te
annot sav that in tlosge circumstances the verdict vas unreasonahle end

cannot Le sustained{ In hié Case; thérefore, ti:e application will he

refused and the éonvicticﬁ and sentence will e affirmed.

"In the evert, therefore, the application of Brvan is treated as

the Zearing of the appeai and the appedl is allowed. The application of

Gitts is refused,






