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iN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO. 98/50

COR: THE HON. MR. JUSTICE CAREY, J.A.
THE HON. MR. JUSTICE DOWNER, J.A.
THE HONW. MR. JUSTICE PATTERSON, J.A. {AG.)

R. V. ROGER JOSEPHS

Dennis Morrison & Paul Ashley for appellant

Miss Cheryl Richards for Crown

8th & 15th February, 1993

CAREY J.A,

In the Circuit Court Division of the Gun Court in Kingston
on i3th June, 1550 after a trial which had begun on the
4th June before Chester Urr J ana a 3ury, the applicant was
convicted of the murder cf Richara B rber and sentenced to death.
Another man Clifton Lakeman, who was jointly charged with him,
was acguitted.

The circumstances of the killing are sadly, cormonplace
in this country. The victim was Richard 3arber, the proprietor
Oof & restaurant locatea by a river in Gourdon Town, St. Andrew
and called "Riversmeet." 1t was a place for lovers who wished
to dine in the cool and privacy of the lower Blue Mountains. On
the night of the 2ist December 198 round about 11:30 p.m. the
premises were entered by two guunmen wiio first held up and robbed
four female employees; herded them at gun point towards the bar
where Barber was seated in the company of an off-~duty peclice
officer, special Constable Curtis #Hall. Both men were searchead
by each of the intruders. Vhile ithe cfficer was being searched
by one of the gunmer.. later ideutified as this applicant., he was
able to pull his re' »lver and fire at his searcher, whc returned

the fire hitting the officer. The gunman was hLimself hit aithough
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that fact was not then appreciated. There was a deal of
pandemonium, pecple running in all directions except for Barber,
who was lying against Hall in a pool of blood and Hall himself
who was injured.

The police were duly summoned and on their arrival,
Barber, fataily shot was sent off in his own car, while the
injured officer, Hall, was placed in the pclice jeep. ‘The police
also pickeu up the applicant within 3/4 chein of the premises.
He was found lying on an embankment along the road, injured.

He told the police that some boys had shot him. He was however
identified by the injured officer as the man who had shot hin.
The injured persons were taken to the hospital. ‘There a police
officer, Sergeant Campbe’l, removed from the applicant's person
a bill-fold containing cash and jewellery, a piece of which was
claimed by one of the female empioyees Clover Christie.
subsequent to these events, on l4th January 1989, the
applicant made a statement under caution to a police officer,
Detective Sergeant Wallace who, with commendable propriety, had
a Justice of the Peace present, Mr. Cswald Brown. This statement
agictated in the name of Daniel Hunter which was the name he gave
to the police officer on that occasion, was admitteda in evidence
by the learned trial judge after holding a voire dire. 1n that
statement he admitted that he had gone to the bar (i.e. the
restauvant in Gordon ‘iown) with another man called Michael, that
they had held up some girls, forced them to the bar where he was
shot by a man, who was in turn shot by him. He said that he was
hit in his left breast, that while fleeing the bar he fired
another shot but he did not kncw whether it haa hit anyone else.

He relatea that he had fainted and was ignorant of what became of

the gun. He addea that he was armed with & gun while his colleague

was armed with a krife.

To complete the essentials of the prosecution cas¢, the
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caused by a bullet travelling through the left chest cavity,
the thirce rib, the left lung, grazing the scapula and coming to
rest in the back of the chest.

The applicant in his defence, gave an unsworn statement
in which he explainea that while ricing his motor cycle on the
road in the Gordon Town area, he was shot «1d kKnocked off it
uncenscious. He was beaten teo sign a stateuwent but he had not
done so, He denied saying his name was Daniel Hunterxr.

A number of witnesses was called on behalf of the applicant.
We do not think they did his cause much good. e called first,
Carlton Mcblonald, who testlfiedrthat he had been arrested for
the very same crime, viz chooting a police officer in Gordon Town,
but ha¢ subsequently been released. Jacgueline Powell who has
borne him a child, coufirmed that she had seen him on the night
of the 21ist December 1948, at about 1ll::0 p.m. kMarie Richards,
who was down to give evidence on behalf of the prosecutien, but was
made available to the defence, also gave evidence on his behalf.
she was the cashier at the bar on the night of the murder. she
said she could not see the intruders. In the course of crosg-
exXamination, her deposition was put to her to show that she had
made statements inconsistcent with her evidence before the judge
and the jury. ‘the conly explanation vouchsafed by her was that,
she could not remember what she had said at the preliminary
examinatiol.

The case against this applicant was as plain a case as
there could be. it was also a very powerful one and tne defence
witnesses, except for Marie Richards, took iiis case no fusther.
Her evidence, we think, must have damned hir in the face of the
jury. “he case did not depend wholly or substantially on visual
igentification eviaence. it was suppourited by evidence of
(1) the applicant‘s pcssession of recently stolen property
(ii) he himself was identified on the spot, sc to speak aund

{1ii) he "nada A Cconiession.
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Mr. Morrison filed a solitary grouna, which stated:
“fhat the learnec trial judge failed to
give the jury any aaequate directicns
on the dangers inherent in the mannexr in
which the Applicant was first identified
by the witness Curtis Hall."®
He put his arguments with admirable economy, lucidity and
fairness. We are indebted to him, for it was perfectly clear
that he was very well aware of the formidable hurdle he faced,
and he said all that could properly be saic in the face of reality.
we now set out the circumstances in which the witness,
Special Constable Hall identified the applicant: Detective
Corporal Levene, the police officer who had arrived on the scene
after the shooting, having placed his injured coclleague in the
police vehicle, was about to arive off after switching on his
headlights, when he s&w the anplicant in the near distance. He
brought him back to the vehicle and placed him in the rear
section and there he was identified by Hall,

Mr, Morrison did not suggest that this identification was
1n any way improper. it was plainly not the kind of arrangement
whereby an investigating officer stage-manages a confrontation
between witness and suspect, well knowing that an identification
parade should be held. in this case, it was natural that the
police officer would have brought the injured man to the police
vehicle in order to get him prompt medical attention.

Learned counsel submitted that although no criticism could
properly be levelled at the general directions given by the
learned trial judge on the issue of identification, he took issue
with the ract that the judge instead of highlighting the need for
caution with respect to Hall's identification of the applicant,
he implied that that issue was somewhat of less impoxtance in the
applicant's case, than in the case of the other accused.

The learned =rial judge dealt with the matter in this

way at pp. 464 -~ 4¢3
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" Now the next thing we have to do

is examine the evidence, but before we

do that there is a most important matter

which I have to discuss with you, and

that is the question of identification.

You have heard it said before, and I

repeat again, that the most important

aspect in this case 15 the guestion of

ldentification, and I am under a duty

to give you & word of caution, that in

cases like this, where the guestion

of guilt depends on the identity o¢f the

accused persons, you have to approach

the evidence with particular care.

You have to be very careful about it,

and this applies particularly in the

case of the accused man Lakeman. The

only evidence against Lakeman is the

evidence of the people who said they

saw him, that is why i tell you you

have to consider him separately.

Josephs is alleged to have been found

with the lady's chain and he is alleged

to have ¢given a statement admitting

the offence, but you may not accept

either of them, so you have to consider

the question of identification very

carefully. And why is it that you

have to be so careful with identifica-

tion® Because it has been shown time

and time again that people make mis-

takes in identification. A witness

may come here and riake an honest mistake
. he is not lying, he bmljeves he saw that

pereon, he is making an honest-nistake, and

if.an honest mistake is made in a case of this

ature the consequances would be.tragic. So
gOEFhave to“examgne the evidence ‘with care."”

in the above extract, the trial judge, far from any
failure co highlight the neea for caution with regard to the
applicant's identification, made it abundantly clear that the
guestion of identification was of equal importance to the case of
each accused. A reasonable jury would understand him to be saying
that, the fact that as regards this applicant, there was supporting
évidence of recently stolen property being found in his possession,
énd his admission in the cautioned statement, did not minimise the
need for'caution on this issue., 1In our opinior, the words -
fso you have to consider the question of identification very
carefully” provides proof positive that the learned trial Jjudge did

not err in the mannex complained of.
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Later in his summing-up, the learned judge gave the
following directions at pp. 465 ~ 406:

".es S0 you have to take 1into account a
most important fact, that if neither of
these men were known to the witnesses
before, if you can make a mistake with
somebody you know, how much more with
a stranger. You have to take into
account the time, the circumstarces
under which this identification was
made. This was done at night, so if
you can make a mistake in broaa day-
light, think of somebody at nigh:.

You have to take into account the

state of the light. What was the
lighting like? That is why so many
dquestions were asked about the light.
You have to take into account how long
the incident lasted: were the witnesses
in that short space of time able to

see the faces of the men so that they
could remember them afterwards?

And another thing - mcst
important, very important - what
description was given to the police?
Because if -~ well, a lot of colour
was being used - - if I tell you & dark
man committed the cffence, and we use
the same lady, No. li juror, and then
you see the police bring somebody like
her to court, you say, how come, that
is not dark., 8o the description
is very important. And the question
of long afterwards they identified
the person would have to be considered.
The guestion of identification is most
important, and parcicularly in relation
to Kr. Lakeman it 1s most important.®

He specifically dealt with the circumstances of Special Constable
Hall's identification of this applicant. The trial judge said
at p. 472:

. .. What you must consider is this,
when Mr. Hall identified him in the
jeep did he merely identify him because
he saw him there bleeding and said
this must be the man? Or was it that
Mr. Hall was able to get a good look
at his face in the bar so that when
he saw him in the jeep -~ remember he
said there were three ‘clients’

there -~ he was then able to make

out his features?

The trial judge, it is clear, had the guidelines of R. v, Turabull
[1976] 63 Cr. App. Rep. 132 and R, v. Whylie [1977] 15 J.L.R. 163

in tﬂe foiéfront of his mind.
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Another complaint was that he ought to have gone further
and placed this direction in the context of the following factors:

(1) the intruders were strangers to
Special Constable Hall;

{ii) the duration of the events was
short;

(iiz1) Hall thought the gunman was shot;

(iv) the circumstances of this
identification in the Jjeep;

(v} the defence stance that it was

because the applicant was brought

to the hospital with gun shot

injury, that prompted the

identification.
We fear that this complaint is quite unfounded. In dealing with
identification, the learned judge specifically dealt with the
particular circumstances of the case as we have illustrated.
The last citation we made from the summing up completely and
effectively destroys the point. 8ince it must be remembered
that the identification evidence was the only evidence against
the co-accused, Lakeman, then the learned trial judge, in the
proper discharge of his duty to ensure a fair trial, was bound
to make the point to the jury, self-evident as it undoubtedly was.
In the result, we do not think there is anything in the ground.

As we sald at the very beginning of this judgment, learned
counsel was not unaware of the fofmidable hurdle he faced: he
argued his case with commendable restraint.

We wish to say finally that the summing-up was in all
respects fair, balanced, adequate and correct nor did we consider
the trial judge's abdication of responsibility when he refused to
order Crown Counsel to hand over to the defence the statement
of the witness, Marie Richards, whom the prosecution had made
available to the defence, as amounting to such an irregularity as
to affect the fairness of the trial in any meterial ;espect.
1t falls far short of anything that unhappily tock place in

R. v. Berry [1992] 2 W.L.R. 153. We must however, cbserve that
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we are at a complete loss to understand what objection either in
law or logic there could be, which could preclude Crown Counsel
denying the witness' statement to the defence when it was requested.
While we can understand the inexperience of Crown Counsel (not
being Crown Counsel before us in this application) we do think
the trial judge ought to have ordered the statement handed over.

We treat the application for leave as the hearing of the appeal

- which we accordingly dismiss.

The Qffepces Against the Person (Amendment)} Act is now in

. foxce and that is the law which we must now apply. Plainly, on

the facts of the case, the murder was committed in the course or
furtherance of a robbery which brings it within the category of

capital murder pursuant to section 2 (1) (d) (i) of the Act.

- Mr. Morrison did not seek to argue otherwise. Insofar as it is

necessary to say so, the sentence is affirmed.



