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HENRY J.A.

These appeals came before us for consideration of the uestion
of jurisdiction under the ixchange Control iLct which is comnon to both,
The appeal by the second named appellant had already been fully argued
before three members Qf the present bench of judges and judgment reserved,
In the case of the first named appellant the ground of appeal relatiné to
jurisdiction extended beyond the ambit of the fxchange Control .ct and has
been argued before us, the other grounds of appeal raised being reserved
for consideration at a future date in the ordinary way.

On 4pril 12, 1976 the appellant York was convicted in the
Resident Magistrate Court for St, Andrew on both counte éf an indictment
which charged him respectively with obtaining currency by false pretences
(in breach of Section 35 (1) of the Larceny fict) and attempting to export

foreign currency (in breach of Section 24 (1) (a) of the Ixchange Control
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Act). The prosecution led evidence to show that, having on a passport
obtained foreign currency in 1974 for travel purposes, he procceded on the
basis of a new passport and on the slrorgth of representations to a bank
that he had received no foreign currency allocation in 1974, to obtain in
1975 foreign currency to which he was not entitled, He was apprchended
at the Norman Manley Airport, subseqguently aXrested in Kingston and
ultimately tried in Half-Vay-Trec in St, indrew.

On Scptember 26, 1975 the appcllant Wynter was convicted on six
counts of an indictment containing cight counts all but one of which related
to offences under the Exchange Control Lct. For the purpose of the
jurisdictionals qaestion common to both these appeals it is sufficient to say
that the alleged offcnces by Wynter under the Exchange Control lict were all
comnitted in the parish of Kingston. The appellant was arrcsted in the
parish of Kingston and was ceventually bailed in Kingston to appear before
the Half-Way-Tree Resident Magistrate's Court in St. fndrew, During the
course of investigatiorShe accompanicd the Policc to his home in 8t. fndrew
but this was prior to his arrest.

We propose first to deal with the question of jurisdiction under
the Exchange Control Act which ig common to both appeals, Part IT of the
Fifth Schedule to the Exchange Control 4ct contains inter alia the following
provisions i-

1 (1) "iny person in or resident in the Island who
contravenes any restriction or requirement imposed
by or under ‘this ict, and any such person who
conspires or attempts, or aids, abets, counsels
or procures any other person, to contravene any
such restriction or requirement as aforesaid,
sholl be guilty of an offcence punishable under
this Part:

Provided that an offcence purdchable by virtue of
Part TIT shall not be pundchable under this Part,

(3) iny porson who commits an offence nunishable under
this Part shall be liable:-
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(2)

(a) on sumaary conviction, to imprisonment
for not morc than threc months or to a
fine or to both;

(b) on conviction on indictment, to imprisorment
for not more than one year or to a fine or
to both,

and where the offence is concorned with any
currency, any sccurity, any gold, any goods or
any other property, the court may, if thoy think
fit so to do, order the currcncy, sccurity, gold,
goods or property to be forfvited.

No procecedings for an offence punishable under
this Part shall be instituted, cxcept by or with
the consent of the Director or Public Prosccutions:

Provided that this sub-paragraph shall not prevent
the issue or cxecution of a warrant for the arrcst
of any person in rcsmect of such an offcnze, or tho
remending in custody or on hail of any poerson
charged with such an ofifence.

Procccdings ageinst amy person in respect of an
offence punishable under this Part may be taken
before the appropriate Residont Magistratc's Court
in the Island having jurisdiction in the place where
thot person is for the time being.™

These provisions wore considered by the Privy Council in DsP.P. v, lancy

Sanchez Burke (1977) 1 W.L.R. 908 in the coursc of deciding the following

question -

Mhcther or not the jurisdiction defined and
conferred by the provisions of Part Il of Schedule
5 of the IExchange Control et empowers a Resident
Magistrate to hear and determine the offcncos
spocified in peragraph 1 (1) thereof: (1) In his
special statutory sumery jurisdiction (see
Interpretation Act, Section 3); and (11) On
indictment goncrally as well as in rclation to such
of fences as independently of the let arce indictable
misdencanours ob common law in particular
conspiracy to contrevene the statute,”

Lord Diplock in his judgment had this to soy about these provisions -

"In their Lord:hips! vicw, these provisions give
to the Resident Magistrate's Court for the parish
in which a defoendent ig found, a jurisdiction to
try, cither sunuarily or on indictment, any of the
offences croated by paragraph 1 (1) or Part II of
Schedule 5 of the Exchange Control .ct,™

It is the submission of counscl for the appellonts that the Privy Council

has considercd and intcrpreted the rcelevant provisions of the hct, that

that interpretation is both oxhaustive and conclusive aed -

Do that

)‘ d,],
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interpretation the only Resident Magistratc's Court upon which the ict
confers jurisdiction to hear Ibchange Control offences is the cour? for’
the parish in which a defendant is "found"™ - that is, located either upon
apprchension or service of a summong On him or upon being otherwisce "found®
prior to such apPrechension or servicc,

On the other hand it is the submission of counscl for the Crown
that the judgment of Lord Diplock must boe considercd ag@inst the baclkground
of the specific question being then considered, that the intverpretation was
for the purpose of that duestion and that it must not be regarded as cither
exhaustive or conclusive but merely illustrative,

In support of this proposition he citos the dictum of Lord Reid in Cagscll &

Coy Litds v Broome (1972) 1 411 E.i. 801 at p. 836:-

"It is not the function of noble and learncd lords or
indced of any judges to framc definitions or to lay
down hard and fast rules. It is their function to
enungiate principles and much that they say is intended
to be illustrative or uxrlanatory and not to be
definitive,™

This dictum ig, if we may say so with grcat rcspcet, admirable, but the
extent to which it could be applied in rclation to the words of Lord Diplock
would be a mattor for consideration having regard to the contoxt in which
thosc words were usced. 46 the same time if thosc words are to be construcd
in the mammer suggested by counsel for the appellants the effoct will be to
render superfluous and meaningless the word "appropriate" in paragraph 2 (2)
of Part II of the Fifth Schedule to the Lct, It is & basic principle

of construction that words in a statute ought not to be rejectud as
meaningless or superfluous if the statute can be so interpretoed as to give
effect to those words without absurdity or inconsistency. We must thereforce
consider the provisions of the sub-parcgraph with a view to ascertaining

-

whether some interpretation can be placed on the word "appropriate."
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It has been argued before us that, the Jamaican Lct being

modelled on the United IKindgom Exchange Control ict, 1947, this Court

ought to consider the provisions of that Lct with o view to detemaining

the correct interpretation of the Jumaican dct. Yo hrnve not boen referred

to any cascs in which the rclevant provisions of the Unibted Iingdon et have

becn interpreted and in any ovent we do not consider that cxamination of ‘thoe

‘.

United Kingdom fLict which insefar -as paragraph 2 (2) is concerncd, is

similar to but not identical with its Jamaican courterpart will nccessarily

be of assistance in interpreting the

Jomedcan provisions., We therefore

turn directly to an cxomination of thesce provisions.

It seems to us that while p

on
o

commencement of proccedings a

uﬁ@m@l2(ﬂc®ﬂﬁmﬁﬂrme

defendant, paragraph 2 (2) deals with

the trial in court of those procecdings. Paragraph 2(2)is clearly

concerned with the jurisdiction of the lesident Magistratels Courts to try

criminal procecdings instituted under the Lct. The question of jurisdiction

is one which a court must consider at the outset when the trinl of the

proccedings is about to comuincc.
time being" are intonded to refor to
of jurisdiction is being considered.
upon a defendant appecaring for trial
that court must determine whether it

the place where the defendant is for

congequence it has jurisdiction to try him for the offence charged. 1t is

the submission of the Crown that tho

T our view therofore the words "for the

that point in time whon thoe guestion
What the statute is saving is that
before a Resident Magistrate's Court,
is the court having jurisdiction in
the time being and whethor in

defendant being physicolly before

the court at the time is automatically in a place in which the court has

jurisdiction and the court is thercforc given jurisdiction to try the

offence with which the defondant is charged,

It soams to us, however,
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that this interpretation also fails to give any meaning to the word
Mappropriate.™ Counsel for the Crown submite thot jurisdiction is
conferred on all Resident Magistrote's Courte in the island and the

word "appropriate" is used to indicate a cholce beotween thom having regard
to all the curcumstances of the case - the convenicnes of witnosses, of

the accusud, of counsel and the Iike. It scoms to us that this submission

overlooks the fact that the words "for the time being” must be dirceted

to a particular point in time fride Stone v. Wood (1917) 2 XK.B. £85), and
if jurisdiction is comferred by appearance beforce the eourt, at that point
in time it would be that court znd that court dlone which would have
jurisdiction. There would be no other courts with jurisdiction as betwecn
which it eould be decided which was appropriatc,

The use of the word Mappropriate” to qualify the words which
follow it in the sub-parcgraph sugoests o plurality of courts answering
the description of "Resident Magistrate's Court in the island having
jurisdiction in the place where that person is  Tor the time being." Either
there must be more than one Regident Magistrote's Court having jurisdiction
in a particular place or there must be morc than one place wlrich an
properly be regarded as the nlace where a person ig for the time being,

The only circumstanccs in wkizh more than one Hesident Magistrate's Court
would have jurisdiction in o particular place are thosc in which the place
is within onec mile of the boundary between two parishes whon the courts

in both parishes would have jurisdiction. It secms unlikely that Parlisment

'
v

would sct out to cnoct specific provisions to deal with that cventualily in

Contral
respect only of offences under the ¥xchenge/hict. We are driven thercfore

to consider the other alternative. In the nature of things a person

canmot be in more than one placc at a given time, If there is to be more
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than one place

viadeh con proporly bo rogarde d as the place vhere o person
i - £

ig for the time being therefore, cither the Cimo contenplated by the

voression "for the time being™ must be a vericble factor, or the ict
must confonplate something other than the actusl physical locotion of that
person at a given uoment of time. If the time is a variable foctor then
the words "for the time being® would wncan "from time to time® and thore is

the authority of Stone v. Wood against this construction. In any ovent

such a constructicn would lecad to the ridiculous possibility of jurisdiction
in a particular casc varying from time to time so that a court which had
jurisdiction at the time of comuencoment of procecdings before it might
cease to have jurisdiction beforc these proccedings arc coneluded. The
other possibility is that the words M"where that person is for the time being®
mean "where that person is to be found for the time being® and that a court
before which he appears for trial wovld have to determine this. In the
ordinary course of things a person is to be found cither nt his home or at
hie placec of work or, if he is in custody, at the place in which he is held
in custody but a court would also be entitled to regord a defendant as "to
be fqund" either in the place vhere he was arvcestoed or scrvoed with a summons
for the offence or at the address he gave on a bail bond if it differed from

h]

any of the above, If thesc¢ placos or addresscs are in difforont parishes,

S

the court would then have to decido%ﬁﬁ%@ﬁgiﬂa £t Mpnropr13%2 p@l?ghSWit
jurisdiction, This is an interprotation which rives mcaning to the word

Uappropriote without eithoer doing violence to the other provisions of the
paragraph or resulting in on absurdity. It is on interpretation which is

nét inconsistent with the judgment of the Privy Council if the word "found!

in that judrment is construcd either as "found to be® or Mo be found", or



N

-8=
as counscl for the Crown sugrests, if the word is given ite lceeal mcaning
of "detcrmined to be.m It is this interoretetion viich in our vicw ought
to be applicd in considering the question of jurisdicticn under the
Exchange Control iLct dn rclation to both thesce appoals,

Before parving vith this aspoct of the apoceals, we think we
ousht to deal wich the submission of counsel for the Crown that the word
M"ay" in the parcgraph is nandatory and not permissive. In support of this
submission he refers to Greies Statutc Law 6th Ed. pp 229, 285, cnd cites

re, Neath v, Brecon Railway Co. 9 Ch. .pp. (1873-4) p. 264 wherc it was stodcd -

"It is urged that thoe fct only says it shall be
lowful for the Court to order it to be naid out.
That is the usual courtesy of the Legislaturce in
dealing with the judicature, "It sghall be lawful®
means, in substance, that it chall not be lawful
to do otherwise, ™

We are of the view that the paragraph is intonded to supplemcnt and not

gsupplant the cxisting venue jurisdiction of licsident Magistrato's Courts

conferred by the Judicature (Resident i 's) ict, and by Scction 9

of the Criminal Justice (Ldninistration) Lct. We are fortificd in this

view by the fact that Lord Diplock in D.P.P. v, Sanchez Burke indicated that

(for the purpose of the guestion therc being considercd) it was not
necessary to resort to Scction 268 of the Judicaturce (Residont Hocistrate's)
it to find jurisdiction, clearly inplying that 1f the nececeslty arosc resort
could be had to that scction. In our opinion "may" here ig permdissive and
not mandatory.

We turn now to consider the othor duestions roaised in relation to
the matter of jurisdiction insofar as the apvellant York is conccrned. It

is the submission of counscl for the appellant thnt ot the coriwncomcnt of

)

the procecdines in court when the learned Hesident Hagistrate wes invited

7a

wo make the order for the indictment, there was no mateiial bofore hin to

indicate that he had jurisdiction. It is the furcher submission of counscl

»
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for the appellant that at the closc oi' the prosccouticon’s case nc cvidence

had been adduced to found jurisdiction. T

he ovidence diseloged that the
offences, if any, had boon commitbod at the Royel Bank, Knutsford Beulevard
but there was no ovidence to indicate the perdsh in vhich Knuboford
Boulevard is situated.

In ¢ hesident riagistrate's Court jurisciction in indicuable

offencaes is conferred by 8S. 267 and 268 of the Judicoturce (Dosident

Magistrate's) dct. Provisions as to the venue of indictrnents are also

contained in Secction 9 of the Criminal Justice (idministrotion) Lct,
Counsel for the appellant submits that thoso provieions do not apoly to
procecdings in the Regident Magistrate's Courts bocause thore are no cxpress
provisions in the 4ct or in the Judicature (Hesident Macistrate's) Lct
applying that soction to lesident Magistratc's Courts. Cortain provisions
in the fict arc cxpresely confined to procecdings in a Circuit Court (oo,
Sccetion 21), others liko Scetion 22 to summory proccodings but in our vicw
where there is no such limitation the lLet is of scenorsl ooplication in all
criminal proccedings, Congetuently the venue jurisdiction conforied by
Section 267 of the Judicature (Residcnt Magistratc'a) act dg cxoonded by
Section 9 of the Criminal Justice (Ldministration) .ict to cover a narish in
which an accussd person has been approherxicd, or is in custody for the
offernce chargcd, or in which he appoars in answer to o swri.ons puvsuant to
Scction 29 of the Justice's of the Peace Jurisdiction lct.

Insofar as the first submiscion of counsel for the appellant is
concerncd, we are of the view that for the purposc of making o prima facie
finding as to jurisdiction at the comucnconent of the trial the learned
Aosident’ ngl strote wae ontitled wo Look ot the informotion on which the

anpellant was charged, That information charged "Hoper York of the parish

/ '



of St. Andrew .and in our vicw, subject to evidence to the contrary during

the course of the trial wae sufficient to establish jurisdiction din vicw
of o earlicr opinion as o jurisdicticn under the lxchonge Conbrol hck,
St. dndrow being the parish in which the informotion nllogcs that the
appellant M™s for the time boing,” the Lesident lagistrats wewld have

LG

jurisdiction in rclation o count 2 of the indichicnt,

jurisdiction
would enable him fo deal with any cther count in the swic indictnent by
virtue of Section 9 (R) of the Cririnal Justice (wdministration) ict.

Insofar as the sccond subiission of counccel for the appellant

is concerned we have boen roferred to Doybel's Case (1821) 4 B & L3d, 243.

Thaorne va_Jdackson 3 C.B. 661 and Brunc v. Thopnson (1841) 2 Q.B. 789, Theso

cascs and passcges in Fhipson on Evidence 1ith Ed. p. 28 ~nd Helsburys Laws
of England 3rd Ed., V, 15 p. 338 sugeost that while judicial notiec will

be token of the oxtent of British jurisdiction a court will not teke
judicial notice of peprticular placcs situwated within cach cowity unless
such situation is rccogniscd by statute, Covnscl for the Crown submits
that a court is cntitlcd to take judicial novice of proainent places as
being within ite jurisdiction, We howve not beon roferred to any casc in
support of this propositicn by counscel for the Crown., Neverthoeluss, we arc
of the view that this proposition accerds with grod scnse, and that a
Resident Magistrate is cntitled te take judicial notice not ~nly of the
borders of his parish but of the location of prominent places within that
parish, unless that location is in doubt, it is perhaps worthy of note

that in both Thorne v. Jaclkson and Brunc v, Thonpgon therce woes deubt as to

whether the place in question wazs in the' covnty claimoed or in an adjoirmng
county, . In any cvent we agree with the further submission by counsel for

-

the Crown thot by virtwe of the provisions of Section 12 of the Criminal
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Justice (Administration) ict the conviciior of the appcllant YOTn worlld
not be quoshed "for want of a proper venue! since it aproars by the
indictment that the court had jurisdiction,

We accordingly hold thot ingsofar as venue jurisdiction is
concerned the effcect of paragsraph 2 (2) of Part II of the fMifth
Schedule to the ilxchange Conurol Act is to confor that jurisdiciion on
the Resident Magistrato's Court hoeving jurisdicticn in the ploce in which
a defendant is to be found at the tine of comenconcent of the trial, thot
it is the function of Jue Court to debermine where a delfendant is to be
found and that ordinarily this would be either at his home or at his
place of work or at the place in which he is in custody ot the tine,
but could also be at any other place where he was arivcsted or svrved with
a summons in the maticr or which he geve asg his addyess wvhon boeing bailed
for the offence.

We therefore hold that in the casc of both appellants the
Resident Magistrate's Court by which they were tried had jurisdiction
under the ixchangce Control Let to try the offences wnder that Let with
which they were charged, ond in the casce of the appcellent York the ground

of appeal rclating to jurisdiction foile for the reasons we hove sct out,



