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GORDON' JtA. .

In Ltha Circuit Court Division of the Gun Court, Kings-on
oﬁ:lﬁth Bpril, 1991 the appellants weyre convicted beEore

Fatterson J, sitting with a jury for the murder of Donald Srawvary

r

A member of fhe Jamaica Constabulary Forca, who died ol 29th

Hovanbey 1989 from foux gunshet wounds, rwo to the h&ad and cwo

Lo the thigh.
The prosecution's case against Barrett, depended mainly

on the evidence of Miss Dorothy Johnson and on a cautioned statement

Jiven by him. The Case against Hyds and Peterkihn depended solely

on ithe evidence of MHiss Johnson. The case against Taylor depended

entirely on a cautioned statement given by him to Dat. Sgt.,

Dennis Young at Morant ¥ay in 5&. Thowas on 1lsth December 12525

Hiss Corothy Jnhnson said she was in her home on Berwick

Road St. Andrew at about 2 o'clock on the morning of the 29th

Hovember 1989, when she heard two gunshet rxplosions which
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apPpeared to have been vi the road behind ey home. ghe heard

Voice Crying, coming dlong Latore Avenye which wag behing her

home, Shie thean hearg footsteps Of porsons ruhning down Latore

Avaenua towardg her house . The voice cont:j

oW in the backyarqg of her Premigog Tha cry was foy "Murder:

and help_n She hearg 2 Voice thay sha tecognized o be that of

Lie applicang Barretr, 4s if Skeaking g the pergon Crying Saying

"shux up youy mouth boy1 You nuh heap me say ri 5top Lhe Noige, "

She heayq the voice of tha applicant Hyd= Ay "Pull epe boy over

deh gpn, Stay: Pull the boy ovay deh gaq, Sy, She heay (g Peterin

Say "Draw him Cur a dah 80, Star. Draw him oyt 4 deh go_" She

then hearg tWo more explosionsg and the Crying vojce became Silent.

All these s50undg and Voices cane Fron the back of her home _ Shen

hearg watey Tuniing freom A pipe ip her backyarg and sounds as if

SWEeping wag being done. ghe heayqg the soung 2L Lhe intruders

Yoing Towardg Latore Avenyes and khegn there wag Silencao, She

femained jp her hope Slecplesg and kept a4 Yuiet ag POssible, The

Sounds ghe hearg had disturbed the stillness of the night.,

Later, at aboyg 5.30 qg.m., on hearing her neighbour's

Nk in (he backyard Wheirss gl Observed blood on the siaq

Of the housge by th. Passaga, op an old stoye in the passaguway and
)

on the ground. yj¢y, her Neighbouy, she searched thewpramiges,but
. [ o

found_nothing,,.ﬁbout 7.30 a.m. op gJoing to Lhe Cemetery some 3-4 -

chaing from hey hows, gha Saw Lhe bedy of 4 man bespaLtrrﬁd with

blond, lying faca down, The fang Ccf Lhe daceaged wWere Eiwg

togethey "with Material, Somolhing that y Xrcoynigeq Lhat belohg

YO m2" gha Said. Thaye, wIre ‘alsg g Palr of Lluwe pantg (LrousmrsJ

dround the waist of the Vict im 2nd a Whits T-shirt Ehrown on him,

These aricles ghe FR2Cognizad ag belongjng Lo othar tenants jp the

Premjseg where gshn lived,

According Le the 9pplicant Barreti jp hig cauvtioneg State~

MENt admi ey in rvidence by the learned Lrial judge, ha Was at
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his homg ar 37k Berwyck Road whap he heayg Juanshot: exXplosionsg .

About 3¢ minuteg later, two men armed wich Juns came; g him ang

Invited him to ASsist Lhapy to dispoge of a body. pa $aid throa

P2rsons wary thzre wipp him ang they al; left (o Premiscg

botwaen 52 ang 54 Borwjc): Road, Thera hia saw the blood;eq body

°f a man Lizd by his feet. a5 ordered, he acted as the loock-

out man While rhe Othareg Carried the body ana thraw i over thn

wall inte the cematery,

The applicant Taylor i his Caut ionaqg Statemant, said

he wag on hig wWay from g dance when Le Was stopped by men whe

told him they hag held 3 man who wags a pPolicoeman and they wWera

going to kill him. He advigeq
said Lhat €ould not be done e

releage of the victim, but the victin was orderoed Lo lie on the

ground. The Victim tried tp ESCape and ono Masco shot him in nig

foot. Cartridgcs tak=n from Lhe victrim Yare loadedg in a gun and

the vicein Again Lrieg to ?8caps ang was shot ip the sjide. ihe

Victim rap in a yarg and crijieq OUL. He wag told ro gstop the

Noise, pyg Continuad naking Noise ang was shot in the head. The

applicant Said he W45 asked to ASSist inp disposing of the body

And he gay darments taken Lrom tha Premises ugeqg to tiec the
L
the bedy ovey tha wali inio
N ™

Victim'g fent lin asgiatag in throwing

the Cemetery.  gn Arrest he told Inspoctar Longshaw after Caution

"a nuh mi Xill him Sir, but M2 help thyow him over Lhe cemetory -

in dufeuca, Gilbert Hyde gaiqg Nothing apg be calleq no

winnesses. Alvin Petetkin said in BN unswaoprp statemont Lhat he

knew nothing of Lhe charg., e also Called ne Witnesgas

Rohan Taylor gavea an Unswaornp Statemene 34, which he denied

dictating a4 statement «q the poljce. He liveyg with hig grand-

mothar a¢ 100 Penwood Roac, Hig mother liveag at 3n Berwicle Road.

2 said ha Yas beaten anpg forecad ko sign "y Paper." pe said he

hever volunteered. Junior Barretre 8tooad nilo and Called no witnessas.
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in relation to Taylor Mr. Chuclk's firek ground of appeal

runs thus:

"The following statements of the Learned
Trial Judge appear to be inconsistent.,

'In considering what weight and what
value to be given to the stalement.
You are entitled to take into
account the mwann2r in which you
think the stavement was obtainad
and if you should find thar it was
not. voluntary, then probably you
would not attach any weight to the
stat=ment at all.®

ALD

*If on the other hand, you are

sure Lhe confession was mada and
that it is true, then you :may xely
on it gven if it was or may have
bzen made as a rasult of oppression
ox other improper circums*ances.'’

Tf the statement was obtained by oppression
then it was not valuntarily given and,

quite rightly, no wiright sheuld be attached
to it., It seems strange thevefore that Lhe
{ jury could find the conteni. of the statcment
- to be true.” [Ewmphasis supplind]

R

‘H2  relied ' on a .statament . at page 3135 D - F linfra)

in R. v. Seymour Grant 23 W.I.R. 132. The use of the term "even if®.

by the trxisl judge as ciphasized in the ground set oul above, he

submitted, would tend to mislead and give the jury the jwpression

that it did not mattor if a statement was oblained by oppression oy

other improper mcoans. '
-

- . - e s .
Vle cannot agreo. Tha summaing-up of the learned %trial Juslge

vas in our view absolutely corract and unobjectionable for it

followed srttled pPrinciples and was a covrracl stalbement. of the law.

Eis directions were bLaken frem sSpeciman Divections preparcd at the

request of the Judicial studies Board of ithe U.K. and approvaed by

the Lord Chiecf Justice in May 1987. . See Archbold 42nd Ldn.

15-29.

\Qﬂ iln R. v. Sevmour Grant (supra)} Robinson P, said this:
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“The facr of the matier ;g that Jury ig
entitleg O diffay from the Jjudge on tha
duestion of whether , Stateians wasg
Obtaineq voluntarily OL tiok, byt for
different reasong ., Voluntariness, as g
Last of admissibility, iz a dU2stion fop
Ehes judge and fop tLhe judge along, But
aftar o statemcnt has baep Admitted §p
evidence, voluntariness ay become a
QUestion for the Jury if Lhaoy shoulyg
consider j4 to be .
deciding the trypp or Cthervige Of the
Tatingg Containeqd in Lhay; Stakomont
wWhich Gvent the i 2
Would they bacome one for (he Jury ang
for the Jury alone, Tha effectiVQ
difference s thig. Once the judge jig
of OPinion that ). Stokomen WAas nog
Obtiainag vcluntarily it iy hig duby tg
Teject j4 and, thereforn, ot 14 admj t
%t in MWidengn wher&as_g_jur may weli

value 3hog F-91VEn to Tiat Statemony,
concluds Lhat ~TT; was not a vgignggx
statement, ul that nqu;thglggs its

Contontg Werg trus and man -Ebnfidéntl
_*qﬁmqq_x_____ﬁm“__hx
EE"EEEEU—G“BHT_h“"

Judgetg funct i), in thig egard jgq solaly
28 to the admlssibility oL Ehe evidunce
and fop thar Purposae, and for that
Purposza only, voluntariness ig g Lest,

voluntary, then that g an end of that
mattoy, The statemunt is not 2admittag
in evidence, the Jury are not. made
AWaAre of iks Contentg aned, thcrefore,
Are not- Concerneg With j:g truthfulness
or otherwise. On the Ot her hitnd IE tho
Judge Applieg Lhey {agy of voluntarin@ss
and, concluding that rha Statemany was
VDluntaxy admites j in @videnc., Lhen
the Jury are obligzqg ko Consideyr the - ¢
statemcnt, its contants gng whal; waight
and valye shoulg be glven Yo ir, 1
doing, Lhoy aro 2Nt i ] e Lo considey,
intey alia, the circums&ances undeg- which

Pattor becausg Yoluntariase is not an
absolute Lesl of iﬁﬁff?ﬁfﬂ—thghgféggmgg;.
it May or ma not beL‘ggHgnding_gg the
CLICumstances, and gggz“mgg well feel that
although in their_oginion éL_Hgﬁmgng;

Vo untaxg*statement that: Never holeg it
conients Yere {rue and.ﬁﬁx*ggiéfi$bghﬂnlad
Uor—s Were {

[} » .
Upaun, [Emphagjg addad,r
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The Passage which pr, Chuc); brayad in aid of lLiig submission Appez
in the secnnd Paragraph ang, taken out of context, doug Appear (o
SUpport Mr. Chuck'g contention, pbut the entire bPassage, mspeciall
the portion emphasized, effectively dissipatas Mr. Chuck®sg argu-
ments andg Supports the Correctness of ihe learncd trial judga's
directions to the jury. 1n our view once 2 stakemecnt ig admitted
in evidence, the Jury is obliged to consider it. The truthful -
ness of tha statement has to be determinad by them evan if it is
admitteq without challenge. 1f the voluntariness of the statcmans
ig challenged, phe jury have to consider Lhe fact Of voluntaorinese
and also tha fact of Lruthfulnessg, Should they conclude that ji
wWas not voluntarily given, that dons not luad to an automatje
rejection of it. Thay PUSt reject i it they find that it wasg
obtained involuntarily and it jig nok trua or they entertain doubi:s
as to ifg truthfulnegs. It is aiwafs their function to decide
what weight o valuz should be given to a statement: gf therafor-..
they fins thatr the statement was iuvolunLarily obtained, bu thay
accept the contents 98 true and‘may safely bo acted upon, then jr
1s within their Compatence ton ge Act.  This ground fails.
Greund 11 jg framed thuss
“The Laarned Trial Judga nisdirectod the jury
when he saiq.

‘And if yoq Accepted what he hag said on

his own 5nory, then, py. chaman_andw - T
membars of tha jury, it woulg be up to

¥ou to find him guilty as charged. *

The Accused’g cConfezsjion statement wag
“XCUlpatory in respock to the offence

Of murdar ang he could not be guilty if

the jury 1ccepied it as (rye, *

Mr. Chuclk submitied that on thess facig a verdict of man-
slaughter should have beon lefry to the jury that is to say if they
ACcceptcd the appcllant'g cautioned statement, manslaughter would
be a propseyr verdioct,

Howaver, the Passage extracted by Mr. Chuck is but part of
a larger Passage in which t)ha learned 3541 judye was setting out

the Crown's €ase. The anlire bassage appoars at page 270 of the

Lranscript and it runs;
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"How, Mp. Foreman anpg embers of Lhe Jury,
by Prosecutjgn is asking youy to look at
this and to see, firstly, if you accept
that phig Statement Was made by this
accusad an, what j¢ really Weans.  What
im ho rYaally Bayingy Thn Prosacution
is S3ying that he showg that nha Particj-
pated Fully ip the entira proceedings,
Lrom Lh: time when Miss Johnson said she
hzard vpe Crying on the roag and the

{ Tunning Coming inig hey Yard, vight up
to the disposal Of the body, This jg
2 MAn that yug Present ar 5 time,
aiding ang abetting. And jif You accept
what he has sajg On his owp Story, then,
bir. Foreman and membarg of the Jury, i
Would e P Lo you to find hip Juilty

v Tayloy 'y caus foned statemant can lend Support

to Migg Johnson‘s 2Vidonce., Plainly, Lhe twe shotg to the thign

5charged away from Misgs Johnsep:

n

(non~fatal) must havy, bagn those. g

d the pleas, 3 Was open to

the jury to Lind thae Lhe appellant wag A850cialed Wwith tha Otheoreg

and want along with them ag they Pursued e Victim to the back of

Hiss JOhnsontg home ang Rilled him., 1phe jury wera €ntitilsd (o

find thay the applicang was,th&refore A Party Lo the use of

vViolcnce of the king meted out to Lhe victim. However, tha quastion

arissg Whether gon the Stakement of Taylor, i wasg apprepriate for

the learnng trial judge ¢ havs given directiong oA verdidr of

Manslaughtay, in hig <caul ioned Statement:, e appellant. gai he

adviseg the other men to ok the vickim not g kiia him, thig

advice he 97ve twigea. Cartridgesf he 50, were taken from the

Victim ang leadaey in g gun and the Viaeting was sghot twice as ha

altempted L0 escapa, His Statemens makosg 4 clear thap he wag with

the adgressors jnp Pursuin of phe Victim Anto the backyarg of

Miss Johnson'sg bremises wag also wjth Lhen when the vickinm was shot:

and ha assistad in disposing of the body., 3n hisg Statement the

applicant declared ne WAas party tq the 1obbery of the victin,

which involved a degree of violence, but he Wis not ag idem with
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the Attackarg in Murde,- Although e wont Yith theg in bPursuj

Of the victim ag he Sought tq 2SCapao, Clearly, "he wasg A party

to a Plan to rob tha deceased, a plan which would-contemplatw

uge of Buffioiagne Violencn to make Lhe appallant Fuilty of meye

Slaughte,. 1f the death ¢ tho deceageqg was'the resule of Llin

EXecution of that Plan.» Sec per Lord Yoolf jn Leroy Burke VS,

The Queen (unreported) Privy Counejg Appeal 33 of 199;

Ist Decemby 1992, Manslaughter as an Alternate Verdjicog shoulg

thqrefore have been left fop the Juryrg consideratLon. The

I&arned trial Judge foll into Crror wha,, he faileqg Lo diyaqey Lhe

jury on e PCssibhle verdicr of manslaughter. In the circumstances‘

We fing tha: Mr . Chuck's submissions YEre welg founded. Ve are

Unable tq FA1y that the Jury Properiy directed, would not have

Teturneg 5 Vérdict of manslaughter.
Foy, thogs Leasong, We tregs Uhe hearing of Taylortg appli-

Cation feup leave »¢ “he hearing Of the appeal, which we allow,

2t aside the Verdict of RUtcdor Ag9aingt

2 verdict of manslaught@: and wijl} heay Counse]l zg to Sentency

On behairs Of the IPplicanig Barro:y¢ and Hyde, Loy q Gifforyg

Q.c., Arguad four groundg of dppeaal ., {Lig Convenjiant to addregs

hisg 9roundsg ; te 3 jph Conjunct ion With (hn submissions Mide Ly

Mr. Ashley op Boehalf Of ths Applicant

1
Peterkin-

- - b
v b

On dround 4, hre Submitteg Ehat the Learnag triag Jjudge

misdirected tha Jury ag Y0 the eftect of the statoemant undey

Caution gilven by Baryars The misdircction Wias due i the facy

sturemwnt wars

ezculpatory SUgy2st g that j¢ SUpported the evidence of

Dorothy Johnson . Thez Cautinned stat?mnnt, ho submittod, could

Not suppoy+ the vojice identification. The Atatament wag wholly

inconsisten% With the evidence The Principa} error lay jin the

failure Of tha triaj judge +gq Withdray tha cage from ihe Jury ang

he askeq thig coyrs Lo fing that the evidenca lacked tha requirey

Quality of reliabiiity.
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Barrett'g cautioned Statoment was mixed., 1In that statement

he placed Nimself ar the scene of the crime % hour after it was

committed and he admitted assisting in the Criminal activity of
disposing of Lhe body. 1This statemont wag Lendered by the

Prosecution ang Lhe jury Werae in duty bound Lo consider it in its
entirety. ¢ they Accepted as trye hisg Assertion that he gor
there aftgr “he murder then thay would ba obliged 1o acyquit him,
Thao jury also had the evidencae of Migsy Johnson assnrting that the

applicant wag actively involved in kthe commission of the crime.
The issues Eor resolution weyu issueg of fact which fell within
the purvime of the

Jury and the learneg trial Judge Correctly

directedlﬁmself And refrained from Ursurping theiyr functions,

In our view there wae no misdirqction.

Lord Gifford Q.C., challenged the voice identification

evidence given by

the witness Dorothy Johnson. g« said that the

convictions of Hyde and Barrett depended on identification of

Persons by thejr voices and that identification wias made in the
mogt unsatisfactory Ccircumstanceg and accordingly was wholly

unreliable, yaq Eurther submitled that .

"The quality of the identificatj
Was so pogr that tha learnag trial
following the guidelines ip R. L
63 (. ApPp. Rep. 112 and Reid v. R 113497
3 Vi.L.r. 71 (P.c.), oughf_?gﬁﬂave with- '
drawn Uhe case from Lhe jury. It wasg akin
Y0 a 'fleeting glance ldentification:r » i

Hyde ang Barrert, he SUbmitted, wope entitlad to have theijir

convictions Yuashed.

On ground 3, he Bubmitted thas the learnaed trial judge dig

NoL grapple witrh the paculiay pProblemsg Presented by voice

identification. He admitted, in reforanca vo Page 243 ot seq OL

ﬂu35umming—up, that although there wore many fair Features therein

the trial judge made a fatal omission when he did not draw the

jury’s atlanvion ko specific weaknesscs in the identification

evidence.,
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Mr. Ashlay on Petorkin’'g behalf,

adopted vhe submissionsg

of Lord Gifforg G.C., and urged thae there wag noe evidence that

the witnegsg Johnson wag suificiently familiay with tha VOice of

3 7/ this applicant tg warrant hig CAasa being left Lo the jury. He

Prayed in aig +he case of R. v. John Keating 11909} 2 Cr. App. R

44.
u&f Miss Harrison rosponded by submitting that the evidaence of

voice identification Was not waak noy unsatisfactory within the

Principleg enunciatad i Turnbull-g case: Ihore ought +g he
===Noull’'sg

evidence that the Witness wag sufficisntly familiar with the

vVoices of the applicants anpg that she hag an CPportunity to heay

the voicesg and identify them. r7hig evidence ghe said was amply

Supplicd by Miss-Johnson. She said phe

victim which grayw waak ,

. Miss Harrison sought support jn Bowli
£ 242 s.v. 604, 195 Ky 500, sghe referred o 23 Corpus Jurig

n v, Commonwealgg

Secundum Paragraph 92y Page 64§ which, she advised is the U.5.n.

Cquivalent of Archiold Criminal Pleading, She directeq our

attention ro this Statemant of the Law.,
“Identification need not be based on recog-
Nition of accused' e facial foat:urosF bu#
may be based on other peouliaxities, deneral

A appearance, s5ize featureg, clothing, or

o ‘ Voice. Aocordingly:iﬁ has been haiq that
vhen, and only when, such recans of
identification, taken in connection with
other circumstances in evidence, point to
Accusad as the guilty bPrrson, 1o 1 he

hypothesis, identity of accused my
established b voice, by [ingorprints,
«-+". lEmphazis Added}]

Support for this statoment. jg derivad fromp Ky - Bowlin ve.
=421 v,

Commonwealth 242 S.¥W. 04 195 Ry 500 which is one of soveral casas
—=nwealth

QQ, referred to by the authors. 1p that case jq was held Lhat:
"The law 'egards the sanso of hearing ag
reliable as any other of he five senses,

$0 rhat Lestimony Withess recognized

&ccusad by hig voice ig tquivalent to
testimony he Was reacognized by sighe_»
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Thege Svatemunyg Correctly feprosans the Lag in thig jurisdicLion.

a¥Ys usal hj-, Stnseg Singly or

-0 ide ify Persong, bPlacer aj; thingsg because

S are natural and use Of them

as circumstances dictate, I wal]) Known EXample jg Lhe biblicay

3 ;' Tecord of Isaac'g deception by Jacoh' g Yuile. Isaac, being bling,
' dependoq ©n his senge of

Louel anqg although ha fa), Lhe hang of
Esau apqg hearg tha bPerson iy, thar hang SPrak in the Voice of

Jacob, he n@verthmless aCcepted (ha pear

S0 gsg Esau, 4 Person may
Gisguiga hig appearancan Lo make idcntification difficult. Ho may
Attempr ¢4 disguigea his Voice o bl and, |5

Not withip the contemplation of tkhay Prrsop

Ut wien detection is

no attempt a1 disguige
is likely, Voica identification falls co pao

Considereg under ! e
general law, There jg ho le

Mgislation that g9verns jg admissibillty.
In thig Ispect the Law in the Unirteg Ytates of hmerjca And vhat jp
our jurisdiction Are the Same, g, Conmen 1aw Principleg apply,
Two Yecen( decisjong Of the Englisy, Court of Appzal are helpryy,

In R, vg. Robb [19971; Crim. L.rn, 539 _
==-Y5. Robb

"Tha Court yag pradominantly Concerneq with
the question whatjieg Lhe vojee identifica~
ticn of an (admitt?dly Non-~axpe;r ) Police
Officoy wasg admissiblu; ard, qif it was,
Whethe ALY weight could PLODErly hae
Atlacheq to ik, It wasg helg *hat 1 he
CVidance was admisgipi,, -+. and that .the & -

Jjudge hag ATk coxrecily in dirscting the
jury thay Lt Was fop Bhvem 1 considey

whethoy the tvidence Was cf any worrh.»

R. vs. Robb wag 3pplicd iy R. v, Deenjik 129927 Crim. L. p.
—= 2. Robb ———2_eenik

}

N
~
oo
*a

"D was chiarg g With being knowingly con-
cerned in impcxwing 2 layge quantity of
Cannapj g Iesing, 4 Co-accusad, H., was
bl eg-r g And in hig POss2seiny “Aa8s found
T radio Pager whijep t2eo o 2ssagng
trom telophone box in Lurdon,
Customs Officay MasGua.rade . 25 H's wira
ANd spoke te A man lgi-

¥ idﬁnﬁjfiod as
f &J + Aftar vVarioug Messzgee hag Leen
r% . given vas Arrested a¢ the telophone
: Kiogk bearing the numker op i's pager,
$ ' Daripe geg Intervieg with Cistors

i

1

Offici -z ap Officer wihe hag MATGUsradeq
38 H's wife OvVurbaar] e irie
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"with other officers and recognized H'g
voice as that of the person to whon she
had spoken oh the telephona., During the
trial the i1ssye arose as to the
adwissibility of the voice recognition.
The judge admitred the evidence. ' D wads
convicted and applied for luave to appeal
agains!: conviction, submitiing thar the
Judge should have refused to admic Lhe
:vidence under saction 78 of PACE.

Held, refusing the application:‘ Thrac
objections to admirtting tho evidenco had
becn advanced:

(1) ivs lack of waight and the limit:a
Opportunity the officer had to overhoay
f.hn intarview; {(2) there was ne considera-~
tion given to how Lo reduca the chance
of mistaken recognilion; (3) D wag not
given the Opbertunity to rafuse to
provide the opportunity for the officer
to hear hisg voice. (1) wenc purely to
weight, not admissibility. As for (2)
and (3) Code D Lo PACE did nol deal with
voice identificavion and Lhe general

law therefors appliad: the detajls as

to parades ete, i, tun codne wzre of
likrle help in the context of voice
identification,” '

These casesg illustrate that “he circunstances undar which

the identification Wdas made go to the weight Lo be given to the

evidence, not to jtg admissibility. 7he jury's function was to

determine the waight, Lo bo given Lo thae *vidence of veice identifi-

cation.

in R. v. John Keating (supra) =g which Mr. Ashlay advertcd

the appellant was convicicd of Burglary on tha evidenca' of a woman

' o . = T
who heard a veoice ang declared it to be Ehat of {hin ébpellant‘s.

That was the only evidence of identification. Leave to appeal was

granted becauss the Deputy Chairman failed to direct the juryito

consider the point raiged as to idantity, whrch was, in fact, tho

appeliants' real defonce.  The appzal was dismissed, The court held

that the factsg were bofore the jury and they decided on them.

11909j 2 cr. App; R. 61.

The eviduence of voice identification was critical Lo the

conviction in that case and the court wasg of the vicw that thea

convicltion wag coract.,

| FIINEIER
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in R. v, Clarence Osbourne S5.C.C.h.

$7/91 deliveared 23rd
November-, 1992 evidence

of voice identification Wwas challenged

in a wanner Somewhat similar Lo Lhe challange in this case. This

Court per Carey p. (Ag.) said;

+ -+ Commonzensco Buggesis that the possgi-
bility of mistakes and FITOrs exists in
the adduction of any dire.ck evidencs,

in the sense of evidencr of what a witnoss
Can perceive with one of his five snonses .
But that cun hardly be a warrani for
laying down that a Turnbull type
tory in BVEry sort of situation whnrao
ldentification of some objoct capable of
linking an Accused to the crime o) perhaps
som2 attribute oy feature of hig spaach
Capable of identifylng him as a pbarticipant,
forms part of the prosecution case,"

He would adq that the

i

warning is manda-

directions given must dcpend on the, particular

circumstancns of the cage.

<« ordar for tha evidence of a witness that he recognizad

an accused person by his voice to be accepted as cogent therae must,

we think, be evidence of the dagrec of familiarity the witnessg has

had with the Accused and his voice and including the prior

opportunitieos +he witness may bhave had to hear the voice of (i

accused. The oceagien when recognition of the voice occurs, must

be such that there wore sufficiont words used so as to make recognd -

tion of that veice safe on which to act. The cotrelation betweon

knowledge of the Accusad’'s voice by the witness and the words Spoken

on the challengud occasion, affectsg Cogency. The graater the

knowledge of the accused the fewnr the wo:ds neaded Foy recognition.

The less familiarity wiih the voica, the greater nacessity thera is

for more spokan words to ronder recognitien possible and therefore

saf2 on which to act. The jurors who heard the evidenc. waro persons

from the common walks of life. They are fawiliar with the norms of

behaviour of thejr P¥ers and there must have been among *hem those

who had knowladge of the behavioural pPatlern of individuals who

pPatronize bars. Mjgss Johnson spoke of Converting with Barrett ang

Hyde in the bar wher. she helpod as a server and the jurors cartainly




how she rncognizad vojc
g

. There was an ol

J

Were not precludad Erom ulilizing their knowledge in this regard
in the assessment of Migsg

Johnson's evidenca of exXposure to the

applicantg! veleas. A bar in Jamaica, 1like 1ts Bricish countar--

part, the pub, jig a place that pPeople frequent and conversatjon
flows frealy.

The learned trial judge wag well awvare of the requiremants

of caution ang h~2 emphasizag this aspuct of the casc and in

Particular at bPage 248 hc told thom:

"Of course, of bParamount importance is the
witness"' familiari:y with the voices of
thesc accusaed, You vill have (o decide
whaethcr or not she was 113
Lthe voices of @ach accusad as (g be abl
f2cognizn i whenever ghe heard thae
d4ccuszad Speaking, - You will taka into
Account the length bf time
accused but thar jg not the rsal jssue
and that is pot Lhe most important thing.
What is most: in ortant in uiis regarq is
tiwes and how often and over
iod e hadq heard cach 2Arson
Speaking. You will have to ccnsidar if
thore jg ény other evidence in the casao
that goes 1o Support rhe Ccorreciness of
the witness as Lo the identity of the
bParsons she said ghe hoard speaking thate
night. [Emphasisg added;

[k
-‘to

3h2 knew each

The witnngsg Jobhnscn saig sh2 had known Barvett about 31 yYear

and 4 monthg, She knew Pramisos ha frequented ang he visiced a
* . 1 » 1 = L]

bar where she assisted a frieng working. He would on hig Visils

On a couple of

-

L4 . - - - >
cccasions talk with her. By coupla she beant "not

every day but now and again.* They spoke and he would buy something,
in I'2-axaminatjon askoed ®s abeve the
Voice of the victim who wag crying she said she he

(Barreet) "tell him (o hush

ard 'Braancly

up him mouth. * 0f Barrett, she said:

o

"he has a distinc: voice that you cant misgs, ™ Sha said the men
were in the Passage between hoy house and the house nexe door,

d stove in this Passage and fronm the

sounds she heard,
it appeared they wore

trying to Pull the victim Out. All the sounds

from the Passag=a were neard by her.

e e

L T e
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She heard Hyde's voice than, The voice of Lha victim, she

said, was feable, not as loud as when he was on Latore Avenuc.

Ber evidence anent Hyde was that ghe knew him about 5 years. He

lived on premises adjoining hers and behind. She saw him almost

tvery day and they spoke regularly. ghe went. on to say, "ge is

\19 2 guy that likz to drink and him would come into the baxr and

ord=r from me," She had beon Assisting in the bar for ¢ - 7

months prior to the incident.
The loarned trial judge from bagns 243-255 of the transcripce

directed the jury on the need for caution in acting on the cevidence

of the witnegs Johnson. e advised them of the Possibility of

mistakes and cautioned care in dealing with the evidonce of voice

identification. H2 adviged them to consider the words Spoken,

\" the context, whether thaore were competing noiswes, khe evidence of

her knowledge of the spaakers and thae length of time she had known

them and how often she hag Spoken to them. He reminded them she

had hearq things other Lhan voiceg and these were all Factors to

be considered ip addressing the weight and value of her evidence.

His directions followed implicity the guidzlines given in

Turnbull and followed in R. v. Oliver whylig_[19781 25 W.1.R.

430 and R, v, Reid (supra) and ochey casoes
2 V. Reid

subsequently decided in

_f the Privy Council. Altheugh in R. v, Osbourne (supra) it was

stated that Such a direction would not be hecessary yet what the

trial judgg did was $crupulously fair and adequate. We find that

the learned trial judgs discharged hig function with propriety, the

voice identification evidence wasg Properly left for the jury's

consideratipn and grounds 1, 2 and 3 fail. For thess reasons the

applicatiqﬁs of Barrett anag Hyde are refused.

Althoﬁgh this peint wasg hot raised by counsel, we thought

it nNecessary to considoy if the circumstancas of this case gave

rise to manslaughter being an issue that should have been decided

by the jury, Thig W thought was desirable having due regard to the

decision of the Privy Council in Leroy Burke vs, The Queen (supra)
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On Barrett's cautionad statement he was not involved in
the killing. On arroét he said "a no wi kill him."
It is cleaé that the jury accepted Miss Johnson's avidence that
Barfctt was in her backyard liwmediately before the fatal shots
wére firnd and was associated with tho victim's assailants when

he said "Shut up you mouth boy! you nuh hear mwe say fi stop ths

noise?"™ This is what Miss Johnson heard wvhon she recognized

his voice., The jury also acceptad Miss Jobnson's wvidenco that

she heard tha applicant Hyda say "Pull the boy over dah so,

Start Pull the boy over deh soh Star." These voices spoke 1n

the passage where there wern the sounds of a struggle taking

place. ‘Therswere therzafter two gunshot oxplosions and all

talk ceased.

The words werc spoken in tha course of the violencs on
the victin and immediately preceding the fatal shots. The
inferecnce to be drawn is that tche applicants actively participatad

in the acts of violence which culminaled in the murder of tha

victim. Therc was therafore no basis on which the learned trial

judge could have left manslaughtar for tbe consideration of thn

jury.

We now turn to consider the application of Alvin Petarkin.,

-

Miss Johnson on whose evidencg‘his conviction‘regledfhas an
intalligept witness, above average ogjwitncsses usually encounterad
in these casas. She had{been reading in bed shortly before sh2

was ale:ted by the sound,of,gunshops4and she deliverved herx

evidence with clarivy and in alwost prrfect svandard English. She

must have impressed the jury with her honesty and intzlligence, bu-

close examination shows her evidencoe against Peierkin as tenuous.

it amcunted to this: she had known him for a short whilas before

the incident: B3he had seen him on the road but she had never

spoken to kim then. She saw him come to her home twice and heard

him enquire for ice and she therwupon sumwoned thz icc vendor for




ice insufficient to found a conviction based on

e identification, Her evidence lacked the cogency about

we have spoken. 7Thig was a weakness which rendered the

‘;3 Prosecution case against him tenuous. The trial judge should

have withdrawn the case from the jury.
We therefore treat the hearing of his apﬁlication as the

hearing of the appeal; the appeal is allowed, the conviction

€ sentoence

set aside. A verdict of manslaughter ig substituted and we will

- hear counsel on Sentance.
We must now consider the classification of the category
of the offence that flows from the conviction of Barrett and Hyda,
bursuant to the Offences against the Person (Awendment) Act 1992,
Although the victim Was a policeman there jg no evidence that he
was killed in the exXecution of hig duty and although there isg
;g evidence he was robbe ‘

ed there is no evidenca indicating which of
L r

the applicants if any discharged the fatal shots.

We will hear the submisgions of counsel on

the period each must serve before becoming eligible for parole.

The case there-

T ————
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