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FOX, J.Ac

| Convictions under the Unlawful Possession of Property law,
Chapter 401, have resvlted in innumersble apreals to this and former
Courts of Appeal in this country. As a conseovence, a large body of
law has been developed, There seems no end to the new points which are
constantly arising., Such a new point came before the court in this arreal.
It emerges in this manner:

The appellant was convicted by one of the resident magistrates
for the parish of Kingston, for an offence under the zéw. The evidence
shaws that in accordance with the provisions of S.8(1) of the Law, a
warrant was directed to Constable Wilbert Brown by a Justice of the Peace
for Kingston + Constable Brown then went to the premises of the appellant
at Sslt lane in Kingston., He was accompanied by Detective Constable
Manley Findlater. At these premises the Constables saw the appellant.
Constable Brown read the sesrch warrant. A search was made by Constable
Findlater, Having read the warrant, Constable Brown took no part in the
search, He left the premises, Constable Findlater made the search.

He found a number of articles. They were made the subiect of the charge.
Constable Findlater asked the -appellant how he came in possession of the
arti®les, The zppellant said that he got them 'from a man who went to a
fire-burn!, Constable Findlater ssked for the name and address of the
man., The appellant said; !'I do not know but I know him personally!?,
Constable Findlater told the appellant that he did not believe his story

and that he came into possession of the articles unlawfully., He arrested

/the appellant...
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the appellant, laid the information which is the basis of the charge, and
took the appells nt before the resident magistrate.

The first ground of appeal questions the procedure which was
followed. Under the provision of S.8, a resident magistrate or a Justice
is empowered to issue a sesrch warrant to any constable in the circumstances
described by provisions of Sub~-s, 1. Sub-s, 2 empowers the resident magis-
trate or the Justice issuing the warrant to give authority t© the constable
'with such assistance as may be found necessary, t0 vse force for the
purpose of effecting an entry’. Sub-s.3 provides that,

'if upon a search made in accordance with the provisions of

Sub-ss. 1 & 2 of this Section, anything which the constable has

reasonable cause to suspect to be stolen or unlawfully obtained

is found, the constable shall arrest and bring before a resident

magistrate,

(a) the person in whose house, etc. such thing is found, and
(b) any other person found in such house, etc.,

if the constable has reasonable cause to suspect that such person

placed or was privy to the placing of the thing in such house, etc.,

knowing gr having reasonable cause to suspect the same to have

been stolen or unle wfully obtained!?,

Counsel for the appellant contended thst the constable who 18
empowered to act in the way directed by the provisions of Sub=-s.3 is the
constable to whom the warrant was directed; in this case to Constable
Wilbert Brown, ‘The constable who had acted in this‘manner was
Constable Findlater. This was not in accordance with the law,

We think that this contention is sound. Numerous decisions mske
it clear that the procedure laid down in the low must be strictly followed.

Consequently, when a search is undertaken by a constable to whom tlere
has been issued a weryent under the provisions of S.8, it is that constablke
and no other constable who must have a reasonable cause to suspect that
the things found were stolen or unlawfully obtained. It is he who must
arrest and bring the person before the resident megistrate, and it is he
ﬁho must have reasonable cause to suspect thst such person placed or was
privy to the placing of the things on the premises in which the things

/were found,....
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were found.' This procedure was not followed, and on this ground alone the

conviction is bad and must be gquashed.

The second point argued was that there was no evidence of any
ground upon which a reasonable suspicion ¢ould have been entertained.
There is congiderable merit in this complaint. In R.M, Criminal Appeal
10L4/70 R. v. June Williams (unreported) dated lst October and 6th
November, 1970, Shelley J. said that in the absence of anything to support
the existence of a reasonable suspicion, an arrest is not warranted.

The constable did not state the ground for suspicion and we have diffi-
culty in ddentifying any such ground.

The third point argued is also unanswerable . The information
laid by Detective Constable Findlater alleges that the appellant 'was a
suspected person in whose possession was found! (naming the poods) 'which
there is reasonable cause to suspect was rnlawfully obtained, stolen or
Jlodged in the said premises by the said Rolda Ricketts, o that he was
privy to it, contrary to Ss.8 & 10 of Chapter L401l'. The particvlars
in this information, it should be observed, are in effect a combination
of the provisions of S.5:8nd S.8(3)(a). In calling upon the appellk nt
to account, the magistrate directed as follows: !'Let the accused be
called upon to account to me whereby he came in possession of the within
named articles on the 8th day of Jmuary, 1971.!' This is the form of
order which is to be made for proceedings under the provisions of 5.5
So also is the form of the order of conviction., It is in these terms:
'The accvsed having failed to account whereby he came in possession of
the within named articles =--e--- is found euilty=——w-e=-=',

In R,M, Criminal fppeal 179/70 R v. Oscar Robinson (unreported)
dated 22nd April, and 20th May, 1971, it was pointed out that,

'"Under the Unlawful Possession of Property Law, persons may be

taken, or mede to appear, beforg a resident mgistrate in phree

different sets of circumstances, These are set out in S8.5,8 & 9

of the law. The resident magistrate is empdwered to call upon,

or order, any such persons to give an account to his satisfaction
in relation to the goods or articles, reasonabl¥ suspected to hmve

been stolen or unlawfully obtained, in respect of which such
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'person is before him, The account fo be given differs according

to whether the person is brought or appearsvunder 5.5 or under

8.8 or 9.

'In a cese under S.5, Sub-s.lh of that Section, recuires the person

to give an account 'by what lawful means he came by'! the goods

or articles which he had in his posseséion or vnder his control,

'In & case under S.8 or 9, S. 10 recuires him to give an account:
(a) by what lawful means aﬁything reasonably suspected to

have been stolen or unlawfully obtained, came to be in

the house (etc.) where it was found; or

(b) that he was not privy to the placing of the things in such

house ~-, knowing or heving reasonable cause to suspect

the same to have been stolen or unlawfully obtained.
'Failure to give a satisfactory account in either case, makes the
person guilty of an offence apainst the law, but it is not the
same offence of which he is guilty in both cases. An offence is
created by Sub-s.li for cases under S.5 and a separate offence is

created by S.10 for cases under SS.8 & 9.!

The Court went on to express its opinion that,

The charge against the appellant purports to be contrary to SS 8 & 10 of the

lawe.

s conviction under either Section should record the fact of the
failure to give the appropriate account tc the satisfaction of the

resident magistrate.!

The order calling upon him to account, and the order recording the -

conviction are in accordance with the provisions of S.5. This, too, is

a fetal error. TFor these reasons, the appeal is allowed; the convietion

is quashed and the sentence is set aside.
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