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JUDGMENT OF THZ COURT DELIVZRED

BY THE 4

The epplicant in this case, Roneld Cempbell, was convicted on a chargeﬁcvt“k
murder in the Circuit Court for the parish of St. Mary, on the 1lth of December-”“‘
last year, end he seeks leave t0 appeal against conviction.

He was char.ed that o;x the 10th of July last year in the purish of St. Mo
he murdered “alter Hamil: He sought the leave of this Court to cell a witness
et was not called at the triel — one Raphael Lorenzo of | Belfield, St. Mary.

\t lecrned counsel for the applicent informed us yesterday that he did not wir*
C:)is witness celled; &nd he was abandoning the appli‘cation.‘

The evidence for the Crown disclosed that the applicant and the deceased
were neighbours. They occupied lands on opposite side‘g of a surveyors track
which connected two parochial roads in the areanil.aelfield, in the parish of St. Ma—’.

It appears from the evidence of Alfred Danvers that there was a short cut
which shortened thi‘s‘ surveyor's track in some way, and tuis short cut went across
the land of the deceased for a distance of approximately quarter of a chain.

ST ;
\\d’a N Constable Burey, a witness for tie crown, in his evidence stated that on the

/
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y before the killing, tinat is to say on the 9th of July, the applicant‘ spoke to
~l1lleging a complaint againsf the deceased man Hamil, and as a result of this
complaint the constable proceeded to Hamnil's lends, ard wherehe spoke witi, both
men — the applicent aud tie deCeaSed.v Apperencvly there had been some *rcil.o
over & pig. The pig belonging to the applicant appears to have gone on this ch-
\ cut or track on Hamil's land, and Hemil, the decessed hed chopped the pig end had

threatened also to chop the applicani. o
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The constable, after speeking to the two men felt that he had made peace
betweenn them, and that all was well. He however says that he told the applicent
that he should ettend at the police post at Belfield and give a statement in writing,
but this was not done by the applicant.

O the 10th of July ihe witness Alfred Danvers stuted tiwit he had passed along

Ci_:he track leading tlhwough Hemil's property and there he saw Hemil at work in his

v

C word — rass — '"you think you are a rass bad man". The witness was on his way to

v

’field "sticking"® some yams. He did not see him with anything in his hands. isfter

he had left Hgmil for a distance of 5 or 6 chains he heard the voice$of Hamil and the
appliceant. He says both men appeared to be cuarreiling. He recognised some of the A
words thet were spoken. The first voice that he recognised was that of Hamil saying -
yyou taink you ere a bad man"; and then he heerd the applicant 's voice saying the

same thing "you think you are a bad man". Then he heard Hamil repeat the same words,

and the applicant used the seme words agein with the addition of a very common bad

‘catch a bus, and he did not think thet he should turn back. He proceeded along the

track for a further two chains, and he suys he still heard the voice§of the two men h

who apparently were still quarrelling; eand then when he would have been & disteancd .

(\wm_ng he was walking on this surveyor's track, and he met the applicent, {Cempbell

of about 7 chains away from them he heard deceased man Hamil calling out '"meighbour, =
come here". He says it was used in the same tone of vaice as if the men were still .
~guarrelling, aod he knows nothing further of importance about the mat:.er.

The next witness for the Crown wes one Ricaldo Armett. At asbout 7.30 in the E
-
caning towerds him witih a bankra basket in his hand, and a machete. °~ He greeted the
applicant in the camuon Jamaica: word of greeting — "what happen?" — and the
appdicant told him "ah done away with Hamil". The wituess says thet he said to him
"Yuh foolish man. How you mean thet you done away with Hamil?'", and the applicent
then said to him that he hed killed Hamil and he handed over “the bankre basket to the
withess. The witness opened the basket end tuerein he saw Hamid's head. There
wes blood in the basket and blood on the machete which the applicant was carrying.
:“}e basket was handed back by the witness to the applicent who told him he was going
to the station — presumably the police poot et Belfield — end both men proceeded
along the treack. The witness sew Disirict Constable 3tewert and nede a report to
him.

4nother witness named Freeusn also met the appliéant with the machete and the
benkra, basket, and he noticed blood running fram tiie besket; and he spoke to the
applicant. He said "Hello Mass Ron", and the applicant said "Right Mass John".
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That was ell that happened of importance as far as that witness was concerned.

District Constable Stewart said that heving received this report he hurried
after the applicanc. He saw the applicent at the police post. He noticed the
besket on the ground and ithe machete near to it. The district consteble went up
and spoke to the applicant and seid "Ronald, wiiat happen to you?", and the

<i:;)applicant said "Me and Hamil bad & fuss yesterday, end I go to report it to Mr.
Burey, amx Mr. Barey came there and told us we are neishbours, we should live
good'. The district constable then asked him "Then what happen to you this
morning?" The gpplicant said he was going to his field and he had with him a
fork, cutleaess, basket and a grater in the basket and a pan, erd when he reached
in the track he met Hemil ... " .. and him tell me to turn beack and I turn back,
end when I reach to the other end of the track Hamil met me there again and tell

. me to turn back again, and this time I wouldn't turn back and we started to

(:Z;fight", The applicant said nothing further. FHe ihen held out his hands and
invited uiwe district constable to handcuff him and see that no one ill-treated
him.

The district vonstable looked in the basket after he had hendcufied him and
there he saew the head of the deceased. He noticed the meachete which was nearby
haed blood on it. The district consteble tiien reported to the Hjghgate police
station and with other police officers went to the scene of the crime which was

N on this track running through Haﬁil's field. There the headless corpse of Hamil
.>was seen lying on its back in the track.

There wes evidence given by constable Burey and by other witnesses that the
egricultural fork was seen sticking in the sround 3 to 5 feet from Hamil's body,
and & long sow ma.chete was also fairly close at hand. snd I think the prEnksx
grater and pan which had been refoerred to by the epplicant were found close to
the body. ¥hen the body of the deceased men wes turned over a "domestic" knife
was found lying uanderneath the body.

There was evidence from one of the police witnesses -— I think it was
9
4

/‘/aetective corporal flliott — that he saw sigus of trampling in the area of the
body, as if some sort of struggle mey heve taken pluce there. There was also the
evidence of Theoropha Morris who gave a contrary opinion as to this. He seid
it did not eppear to him that sy struggling had Deen taking piroe dn bho wxooe.

The post mortem examination was performed by Dr. Reginald Peat. He went
to the scene of the crime and saw the body lying in the track. Mrst of ell he

fitted .ie decepiteted head to tae body end wes satisfied that it was the head |
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thet belonged to that body. el HL exemined the head; he found therew was
a punct.red wound one inch above the left eye~brow which admitted the tip of a
finger. This wound punctured ithe skull and entered the left frontsl lobe of
fhe brein, end it was his view that it could heave been cesused by one of the

prongs of the agriculturel fork whicn was found on the spot and which had blood-

. staing on the prongs.

CJ The doctar found a number of other injuries on the head. There were four
wounds on the head which he formed the opinion had been irflicted after death.
These wounds he numbered 2 to 5. The wound wiiich he numbered 6 was the wound on
the neck of the deceased. It wes his view that this wouwnd weas responsible for
the almost complete severance of tine head from the body and it wes his view that
this wouncd, number 6, had been inflicted while the deceased men was still living,

and it was this wourd whiich was responsible for thce deathh of the deceased. He

Y

| guve as his opinion uuet the punctured wound in the head which he thought may
C-‘) have been inflicted by the fork must heve been the first wound inflicted, and the
second wound inflicted waes this wound on the neck.

It is not necessgry for me to go into the rcasons givenn by the doctorjfor
his conclusions, but they appecred to be recsons which he could support by the
evidence from the wournds ulemselves. It wes the doctor's view thet the wound
on the neck must heve been inflicted by someone stending over the body of the
deceased men -~ possibly astride of nim, but not necessarily so — and while ‘?’h

Q\\ deceased /;;Hfi/we.s lying on the gro.nd, and that if the deceased/rg&rﬂ/had first
)received the wound in the hesd from the fork he would heve fallen on the gro.nd
from this iajury.

The case for the defence proceeded alung three lines: firstly that the
applicent was suffering from such ebnormality of mind at the time of the incident
that the defence of diminished responsibility would a,ply; and in support of this
the applicant _ove evidence on oath that one of his brothers named fdolphus had
been & patient in the asylan, or mental hospital, and three of his uncles were

\'«@lso innmetes in this mental hospitel. snd he called Dr. Luwson Coore in respeét
/Jof tihis. Jell vhe Jury yuite obviously rejected diminished responsibility, and
there hes beeir no appesl in respect of this.

Therefore I pass on to tlie next two mattors. self defunce was raised, and
provoceztion wes raised. The applicent's evidence dealt fairst of all with the
incident on the dey before the crime, releting to the pig and the threats thet
hed been ased to him by tlie deceased /rugfr/ ind +hen he geve evidence of wiat

happened on the 1Oth of July. He steted thet &t ebout 7.30 #n the morning he was
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-walking on the track and he saw deceased. Neither of them spoke, they approached
each other and when seven feet apart decewsed called out "neighbourhood hoy". The
applicaint had a cutlass and fork in his hand. ile s&aid deceased Pzﬁ/ hed a machete in
his hend and & piece of stick, and the deceused chopped at him axlld the egpplicent ran
over the fence back to his land. Now at that stage he says deceased man celled out

/

i \/l said "yesterday you go over Mr. Barey at Bebylon and bring him down here, I am
ving to cut off your little head"; and the deceused men further seid to him that

he Swas God and thut his uncle should have let applicent know ithet the deceased /ma(
5o doa.

'lell it appeers from his evidence that g little after this the applicent went
back on the track aend was walking alon.gz;:vhen he felt & blow from behind. He turned
arourd and saw deceased( 1 with & cutluass and stick. Thie appliceiiv says thet he
then had with him the agriculturzl fork znd the ovher articles which I mentioned
}t‘ore, nemely the pan and bh\‘i)v greter, and that these things droj; ed and the

deceased ggaﬁ proceeded to hit him sbout eight times with a stick, so much so that
the stick wes smashed up.

He seys deceased ipeh threatencd him, told hiin "I born ysh end you must behave
yuh der 1litele self" and chopped &t him with the cutlass. The applicant says he
taught efter deceased" and two of them fell down to the ground end he took away the
cutlass from him and thet at this stage he sew deceased teke & knife, which he iden-
tified as the knife thut wes fourxi on the scene. He took it from his pocket and

C\)le efter him he says ~ to '"poll him" — whereupon he took the cutlass which was
d;ceased's cutless which he had tuken zsway from him when they were lying on the
ground, znd he used the cuatlass o shy off; or werd off deceased, and the cutlass
caught the dececsed in his neck. tlell apparently thie applicent thén suffered a
blzck out,

He does say that they were fighting, deceused )newﬁ had kicked him and bucked
him and hit him with the stick. Now.Dr. Feat mede & very cereful examinetion of

7
: Kanis .
e wccused 9&2{ and he found no evidernce of any wounds or blows on geeuSed, but in

\

\L - - 4 3
/‘Dss-examin«';-.tion he said it wes possible thet the applicent could have received

blows from & blunt object which mey have left no visual signs- )

PRI understancy’the defences as raised in the Court below on whet heppened ot
the scene of the crime were,firstly, self det'ence end second.ly' that there was such
provocation that & reasonable jury properly directed should heve arrived at a conclu-
sion th.at there was safficienc provocation by the deceased man to the epplicent as to

heve caused him to heve done whet he did in the heat end passion, arnd thereby reduace

/105

)




. 6l
L/ 6.

the crame of murder to mansla.ghter; thet is assuming that the jury rejected

diminished responsibility and rejected elsc self défence.

lesrned counsel for the applicuant informed the Court yesterdey that he proposed
serguing before as thet on the evidence as ¢ whole the Jury should recsoncbly heve
drawn the inference eitier thet the killing was provoked or tnet it wes done in self-
defence. Then he proceeded to drew the attention of the Court to verious indidents
(:jich came from the prosecution's casc, on which he submitted thet & jury

S assumin that they had rejectéd coanpletely the epplicenc's evidence — could heve

arrived et the conclusion thet whet was done wes done either in self-defence or in
provocation,

I don't think it is necessery Jor me to relate in detail tlie verious incidents
referred to by Mr. Levy. In briei; he refbrred to the querrelling on the day before
erid the incident with the pig reported to consteble Burey. Then he referyed to the

evidence of the querrei on the dgy of the erime immedictery before the crime itgelf

) committed, sid he referred also to tae ncture of the trecky the presence of the
IJﬁGQS — T think a barbed wire fence on one side, end a bamboo fence on the other
side, ¢xd the evidence of & struggle heving taken place there.

The Court of its own volition drew the atcention of counsel to the swmming ap

" of the leerned tricl Jadge. A-eppetrs i;arned counsel for the ap .licant himself
did not teke eny point or meke eny submissions on the samming ap, but there were
certein espects of 1t whnici the Court was not heppy about. .One of these. wes, fied
the Judge in the course of his dircctions related the evidence to the lew sufiiciently
(::jfuately for the jury's guidcnce in murder and menslaughter? And the other matter
was whether the directions (p 79 & 100-101; reletive to murder end mensleughter, were
sufficient in view of the circumstiénces of this purticuler case.

The Judge in defining murder on page 77 said this:

"™Marder, I must tell you, is the unlewful, unjustified, unprovoked
killing of snother humen being with the intention to kill or with the
inteniion to do grievous bodily harm likely to cause death and from
which death results. In murder, the Crowil must prove thet the

prisdner killed the dececsed with the intention et the time to cause
deeth or to do him grievous bodily harm likely to ciuase death.!

<:j\ And he proceeds to give an illustrotion imedietely ¢.fter thet definition:

"You judge a men's intention by his actions. /nd if & men were to
level ¢ loaded pistol, shall we scy, at a person within renge end
were to pulil the trigger, vhet intention is disclosed by his wvery
action? Isn't it ¢t lewst en intention to do bodily injury? It
therefore deatih results, thet is murder."

1ok




On page 79 he says dealing with provocation and self defence:

. "Now the defences of provocation and self-defence have been
raised, end it is my duty also to tell you what these mean,
what they are. Frovocation is something which is received by
the accused from the person waom he kills which ceused him to
lose his temper, and in the hect of passion, because of the
provocation which he hes received, he strikes a blow which
eventuclly results in deeth. That has the effect of reducing

C\ murder, which is an intentional killing, to manslaughter which
J

is an unlawful killing, causing death by means of an .mlawful
act."

4ind then he procecds:

"The provocation must be such as would deprive a reasonable
man of his self~control. The provocation must be recent and
the killing must follow upon the receipt of the provocation;
and the weapon used in, shall we say, counter-attack must bear
some relation to the weapon used in attack. It is not only
blows which cen ceause provocation; words may &lso cause pro-
vocation; blows or words or blows end words together may ceuse
provocetion. "

C‘) And then he proceeds to deal with self defence. 1 will not deal with his
definition of self defence. e cre satisfied that it was quite adequate, and

as learned counsel for the applicant himseli’ says, he had no fault to find with

it. .
Now turning to page 100 in conclusion of the Judge's sumiing up he says
this:
"If you ere sure, having considered all the evidence given in
this case, that the prisoner killed the deceased with intention
N at the time to ceause his desth or to do him grievous bodily harm
b likely to cause deati, and that at the time he wes not suflfering

from any ebnormeglity such s I have described to you — pbpnormality
of mind — then if you find tinet, members of the jury, it would
be your duty to find him guilty of nurder."

And two lines further down after he deals with self defence he says this:

"If you find tinet the prisoner killed the deceased but killed
him s & result of provocation such as I have described to you,
then it would be your duty to find him guilty of wansleughter."

Now it is to be observed from the definition given on page 79 that he

A
N\ DA

mod these words "murder which is enm intentional killing", and ‘then he refers

to mensleughter as "causing deeath by meems of wan unlawful act®.. He does not
here point out to the Jjury that even if they fouxd thet there hod been en
intention to kill, or in.ention to do grievous bodily harm thit the offence need
not necesserily be marder, but abght olso be the offehce of mensleughter — if

they also found tiet vhe irtention to iill or the intention to do srievous bodily

harm hed erisen from provoceation.
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Similerly in his concluding remerks to the jury when he wgain referred to the
intention of the accused and said thig:

"Having considered zall the evidence given in this case that the
prisoner killed the deceased with intention at the time to ceouse

his death or to do him grievous bodily harm likely to cause deeth,
sesesss it would be your duty to find him guilty of murdser".

(i:} He makes no reference in thet sentence to the effect of provocation. He is
there contrasting intention in marder with the abnormality of mind in diminished
responsibility. I read the full sentence a while before. And then having
inter;osed self-defence he comes beck to provocation:

"If you find the prisoner killed the deceeased but killed him as

a result of provocation . . . . . then it would be your duty to
find him guilty of menslaughter".

igeain there is no reference made here to what the position would be if the
}y found that the applicant had an intention to kil; or to do grievous bodily
héfm, which on the fucts o this case the jury was almost bound to find, when
the intention ito do so arxrose from sudden passion imvolving loss of self control
by reason of provocation — A4.G. for Ceylon v Percra (1953) A.C. 200,
2te v Clifford Hamphrey (1953) 6 J.L..l. 271 and Lee Chun-Chuen v R (1962) 3 WLR,1461.
It is our view that the directions given fell short of the directions which
should have been given in this cese. It is our view that this was essentially a

case in which the learned Judge should heve given very cleor directions on this

\

_:pct of the matter; thet thce jury should not heve been left with the idea in
their minds thet so long as thoy found the killing was intentional that it was
murdcer end nothing elsc.

Learnced counsel for the (rown has submitted thet wwking the evidence as e whole
on the leerned Judge's directions on provocation the jury oould heve understood
that so long s they found provocetion that they then must find thet the offence
cammitted was menslaughter, and not muarder. :I peﬁ%%ﬁally do not take the view thsat

“g.jury could have so understood the position on these directions. Then learned

;nsel for the Crown suggested to us that this would be & fit casc in wiich the
applicetion of the proviso should be cunsidcred es there wes en ebundence of
evidence to support the charge of murder; but it is#i;ﬁview tuet although it is
purfectly correct to say that, while there is an eébundance of evidence to support
the cherge of murder, similarly there wes evidence to support the issue of

provocation which was reised. The evidence was pointod out to us by Mr. Levy.
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, , There was the evidence of the querrcl the day before.\w%iéh by itselfg%ould
certainly not be sufficient to support provocatiom. But tiien there was clear
evidence of whet appecred to be & very heatced quarrel immediately befare the crimc
was comnnitted. And then there is evidence to be derived from the i dic 1 touti-
Loy, oo . the opelicent must heve been in a frenzy - ccrtalnlyﬁ@p’a chplete loss

self~control if ne proceeded, as the doctor thinks he did, after severing the
Aan's ncek to havo'givcn him threc or four severe wounds iii the head. There is
the evidence of Dr. Coore for the defence, tuet if the wourds were as found by
Dr. Peat and if his opinion was correct as to the cutting off of the head after
deavh as he éays, it would point to a complete lack of self-control. The eppli-
cant himself says in his evidence that he was vexed, end he did not know wihat he
was doing et certein steges of the incident. It is not a cese in which we could
apply the proviso.

(:jz It is also our view thet the learned Judge did not in the course of deezling |
with the evidence adequately relate uhe facts to the lew which he had given to
them. It was essentiully a case in which the jury should have rceceived very
clear guidenice on how to apply the law to the facts as tlhey found them; and this
does not appear to have beuri done, elthougin it is jwrfectly correct thet the
lsarned Judge dealt very fully witih tie evidence as given by the witnesses.

I refer to .{ v Brooks (1961) 3 i I.R., 159 decision of the former Federal
Japreme Jourt. The.t was elso & case of marder. The issdes of mensleughter and

{::}§ovocation were considered by ithie Coart. Provocation wes an issde. The

directions given by the learned triesl Judge to the jury were considered by the

Court, end on p 161 at percgreph F this apLears 3

"Me . « " =—that is the Judge ". . . then gave dircctions on
insenity, diminished responsibility and druwikedness, and suammerised
the evidence, including that of the appellent in the pessage quoted
in this jadgment. He did not fuarther specifioelly relete hat
evidenoe to his directions on the lew of provocation.

"Our attention has becn drewn to the following passase of
Stephen's 'Hisvory of the Criminel Lew!, (1683) cited in Roscoe's
'Uriminal 2vidence' .

" 1T thina that ¢ Judge who nerely stutes to the
Jury vertain jropositions of lew end then reads over
his notes dwos not discherge his duty . . . 1 further
think tuaat ne oughiv not to wonceal his opinion fraom
the juxy, nor do I see how it is possible for him to
do so if he erranges the evidence in the order in
whach it strikes his mind ... The act of steting for
the Jury the quaestions vhich they have to enswer, end
of stoting the cvidence bearing on those guestions,
and showing in what respects it is importent, &cneral-
ly goes a considereblc wey towerds suggesting an
answer 1o than, end if & Jjudge does not do as much
et loust @s thiws, he does elmest nothang. The Jjudge's
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positicn is thus one of great delicacy
.o+ it is not evesy to be true end just ..'"

And their judgment proceeds:

"Undoubtedly it is desireble that a judge should specifically
relete his directicn of the law to the eviderice, so thet the
/,_\ Jury may correctly apply the law to the facts, but this, although
J \a desireble, is not obligatory in all ceses."

A

R v Zelinski (1950) 34 AR, 193 was referred to end then the judgmeni proceeds

"The guiding principle wiien objection is taeken to the failure
of the Jjudge to relate the facts specificelly to the cvidence is
this: are the Jjury in the particuler circuamstaiices of each case,
likely to have feiled in tneir task because this hes not been
done, end, in perticul r were the law end the facts relied on by
the defence sdeguately put to the jury ..."

Now we have arrived at the conclusion that the suming up of the learned

Judge in this case on the question of intention as applied to provocation was

)8

\/ '/\'Asatisfactary, and also it was unsatisfactory becaase the facts, whethe’r for the
Qr;an or for the defence, should heve been sufficiently releated to the law in
o;'der to assist the jury in whet was a difficult matter.

It is possible theat the jury who retired for only six minutes may not have
given proper wid full consideration to the (uestion of provocution; perhaps they
mey heve been unduly influenced by the eppsrent ferocity of the atteck, and the
anusual circumstence of the prisoner taking his victim's heed in the victim's own

{(-l%asket vo the police station, end then hancing it over calmly and dispassionately.

\_B don't know, but it is possible.

Je propose therefore treatini—. this application as the gppeal and by virtue
of Section 23, (2) of Lew 15, 1962 .under whica this Jourt functions, substituting
for the verdict passed by the jqry of guilty of muarder, a verdict of guilty of
menslaughter.

the

Now on the uestion of sentence; it was ¢ scrious off‘ence andécircwnsﬁemces

in which it was commi.ted were andoubtedly such thet the Court would not be Jjusti-

et

\“"‘}ed in regerding 1t in any way leniently. It is our view that the correct

/ Ns)entence in this case be one of life imprisonment. Ve so arder.
/
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