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17th May 1973, 31st July 1973

EDUN, J.i.:

At the conclusion of the hearing of the appeal, we dismissed
the appeal and affi;med the conviction and sentence.: We promised to
put our reasons in writing. We duv so now,

The appellant Dujoy and Weston Hénry were jointly oharged
with the possession of ganja. Constable Fred Johnson, a witness for
the progec.tion, said that on October 2, 1972, he was in front of the
Palisadoes police station, with Cor.oral Cotterell, when he noticed
& white Vauxhall car drive towards the police station, The drivewx
who was Henry parked it under a tree abuut one and half chains away.
The appellant was in the front seat beside him., He keit the car under
observation. He saw the car then drive off towards the airgort and
stop about a chain frum the terminal building. He and Cotterell
followed., Henry came out, 8¢ too the appellant. Henry opened the
trunk of the car with alkpy and tuck out a suitcase. The appellant
removed a similaec suitease from there. The appellant signalled to a
rorter who came up and put both suitcases on a trolley. The appellant
then orened the left rear door uf the car and removed a similar suitcase.
None of the three suitcases had any labels.

Johnson said he approached both defendants, identified himself
and asked Henry what was in the three suitcases. Henry said, "ask
Dujoy the car belong to him," The appellant could have heard the

questicn, Johnscn then asked the aprpedlant the same question. The
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appellant replied: "Is a job the brother got to take the suitcases.”

Johnson “then asked both of them the name and address of the man Who gave

them the job and both defendants said they did not kmow. The polioe

dét&ined them and took them with the three suitcases tc the police:station,

At the station, Johnson searched the appellant and found in his
right_qide trousers jpocket two small keys and with one of them he opened
all three suiteases in the presence af both defendants..ain each cf them,
vegetable matter resembling ganja was found., Johnson then arrested thenm,
charged them with the unlawful ,ossession of ganja and céutioned them;
they made no statement. 4n analyst's certificate tendereg‘in‘evidgnce
disclosed that the suitcases had 52 lbs., 53 1lbe. end 514 1b€, cach of
ganja. Corporal Cotterell gave supjorting evidence for the proseugtion.

The appellant in his defence, said that on October 2, 1972,
as a result of what Henry told him, he agreed with onse Charlton to carry
;¥he three guitcases to the airport. Charlton paid him &20 and gave him
3he keys and asked him to deliver them to one Michasl Scott. . He never

knew what was in the suitcases until they were opened by the pelice.

The appellant wae gonvioted, fined 4600 and in default to serve 3 months

imprisonment with hard labour and in addition to serve two years
dmprisonment at hard labour. Henry did not appeal. . = oy
Learned ptiorney for the appellant submitted that as geainst
conviction there was no evidence of possession in the appellant of the.
{ganga_found in the suitcases and therefore, the verdict was unreasonable
and could not be supported having regard to the evidence. As against
senience he submitted that it was manifestly excessive. We did not call

uron learned attorney for the Crown to reply.

In considering the facts and circumstances of the. case the learned

Resident Magistrate was entltled to conclude that -
(a) there was no man named Charlton who emLIOyed
. defendants to "handle" the suitcascs, and
(b). there was no man named Michasl Scott to whom
‘the suitcases were to be delivered.

On this aspect of the case, there was ev1dence frum the .

proteoution tfat when both defendants were asknd the name and address of the

+

man who 5avc them the JOb to “handle" the sultc@ses, they sald they did not

knov.
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- Whew, however, both the sppeliemt apd Henry came tu ghwe evidence in February

197¥; the names of Charlion and Miehael Seott oropved wp. The lesrned
Resi&éﬁt M££i§¥$$§é_had also seén{aﬁ& £@ard.%he Wwitnesses; he had in ¥iew
of ﬁhe»subﬁESSigﬁa,of loarsted attowney for the defence to eonsider whether
or not the deféﬁd;ﬁts were merely rhysically handling the suitocases.

We have Ho feason to hold that the learmed Resident Wagistrate in finding
that both defenda¥ts were jointly in dominion and countrol of the suitcages,
(1957) 41 Cry A.P. 138, So far

misdireeted himself: see Hobson v. Impett

as their knowledge of the contents of the suitcases is conterned, if the
Magis trate disbelieved the defence ecomcerning Charlton and Michael Scott;
then the airetlant, in paytiocular must have known of the contents therein
a8 the keys which opened all three suiteases were found on him.

is regards sentence, we saw no justification for interferiny.
For the reasoms stated we dismissed the appeal, and aftirmed the ecavietion

and sentende.
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The: Hony Mﬁ%ﬁ»; w'
The Hon. M¥: Justice SWaby

HYMiN LLEWELYN BATTLE

AND REGINALD SHERWOOD ~  Defendant/Regpondent

Mr. J. lLeo Rhynie for s pellants
Mr, W, Frankson for Respondent
FOX, Jehs,
This appeal is coneerned with the right to the user of a

beach known as Salt (reek Bay or Zion Hill Bay in Portland. A small

river, the Ziom Hill Riwer, rumning from southeast to northwest, bisects

the beach, The Iragon Bay Hotel is on sea~front land to the west of the

river, This iend with the hotel was pureha&ed by the plaintiffs from
Blye Reefs Limited, in January, 1969. On the beach west of the river,
cabanas &re wvailable for use by guests of the hotel, and by a limited
numbey of the ,ublie upon jayment of a fee of fifty gents. The land |
east of the river was purchased by the plaintiffs from the legal |
reyregentatives of the estate of Simon Thompson, This land east of
the river includes the beach which is the subject matter of the

action of trespass brought by the plaintiffs against the defendant,
The alleged tresiass occured within the area of an exclusive licence
granted by the Beach Control Authority to the plaintiff Rosenbexg, On

15th Adugust, 1971, the defendant, together with five other persons

seid to be meitbers of the Miller family mow mesiding in New York, U.S.A.,

eame an to the beach ¢ast of the river, and bathed in the sea, The
defendent refused to pay the preseribed fee of fifty cente when it

was demanded by Rosenberg. He told Rosenbemg, "You do not own the

s T=2: 1) « B
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Ybeaoh,; it ig Miller's beach." ALt the commencemeént of the trial
of the action of trespass by the learned regident magistrate for
the parish of Portland,; the defence as stated asserted a right in
the defendant tc the use of the beach east of the riveér. It is
hecessary to set out the facts upon which this right was claimed.

On 10th August, 1932, the fee simple in two lots of
land cast of the river was conveyed to Simon Thompgon and
Hamilton Boreland Miller as tennants-in~eomgon. The conveyance
and the attached diagrams were received in evidence at the trial.
The diagram, exhibit 1B, whiech is relevant to the case shows two
lots of land east of the river labelled "A" and "B". Each lot
eontains an area in excess of & acres. Lot "B" included the land
immediately east of the river and containe the beach which is the
subjeet matter of the dispute. In 1%6, all the land was divided
between Thompson and Miller, Thompson retained that portion of
land which adjoins and includes the beach in dispute. Miller was
given the remainder of the land east of the portion retained by
Thompson; The diagram for Miller's land was received in evidence
as exhibit 2, It shows a narrow elongated strip of land to the
south of the portion retained by Thomison running in a wesgterly
direction towards the eastcrn bank of the river, and separating
Thompson's land from the land of one Ralyh Bailay. This narrow
eloﬁgated strip of land ended at a point on the eastern bank of the

river abowe its mouth, What was described as a right of way

20 links wide, ran frum this point alepg the eastern bangmgf the
river across the land of Thomison and ended at a roint on the
beach immediately east of the mouth of the river. The defendant
claimed that the land was divided in this way, and an easement
of the right-of-way over Thomuson's land was established to
enable the Millers to make use of the beach cast of the river,
agd that, as the accredited representative of the Millers, his
presence on the beach was in accordance with that right.

The eritical point to notice in conneetion with the
defendant's claim is tke fundamental alteration to the common-law

right tc the use of beach land which was effected by the Beach
// Control.co.obuolo
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Control'Law 1955, Law 63 of 1955. Under the yprovisions of
section 3(1) of that Law all rights in and over the foreshore of
the island of Jamaica and the floor of the sea within the
territorial sovereignty of the orown were deelared to be vested
in the ervwn save the rights set out in sub-section 2 of the
same section which were expressly Lres8¥ved .. By section 3(4) of
the 1aw, "mo person shall be deemed to have any rights in or over
the fo;eshore of this island or the floor of the sea save much as
are dﬁrived from or acquired or preserved under or by virtue
of this law," Section 5(1) prohibits user of the foreshore or
tho floor of the sea without a licence. Section 9(1) establishe;
& Beach Control Authority which by section 10 (1) is authorised
to grant applications for licences (whether exclusive in character
or not) for the use of the foreshore or the floor of the sea in
connection with any business or trade upon such conditions a;
they may think fit. On 20th June, 1969, such an exclusive
licence to use of the foreshore and the floor of the sea at
Salt Creek Bay in the parish of Portland was granted by the
authority to the plaintiff, Rosenberg. That part of the beach
upon which the plaintiffs claim the defendant had trespassed ig
admittedly within the area of the licence. The onus was, therefore,
upon the defendant to show that he was exercising a right "derived
from or acquired or preserved under or by virtue of this law"
(section 3(4))

The right was not "acquired under or by virtue
of the Registration of Titles Law or any express grant or licence
from the erown" and section 3 (2) could not assist the defendant
in discharging this onus. The defendant sought to rely upon the
provisions of section 4 of the law. This section entitles "any
person who is the owner or occupier of any land adjoining any
part of the foreshore and any member of his family and any
private guest of his "to uge™ that part of the foreshore adjoining
his land for private domestic purgoses, that is to say, for

bathing, fishing and other like forms of recrecation, and as

"8 eesnsoee
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Ya means of access to the sea for such purposés." The lea¥ned
regtdent magistrate upheld the defendant's contention »n the
sround tha‘c‘.the Millers were the "ownhers' of ¥he right<ofwiy over
the beaeh immediately east of the piver.

This finding entirely misapprehends the right which
is given by section 4 of the Law. It is a right given %o "the
gwner of ocoupier”" of seafront lamd., Thé wopd "owner' in the
definitive seotion of the law means owner of an estate in fee
simple. The owner of a dominant tenement wh. has the right to
the use of a way over a servient temement is not the fee simple
owner of that way. Neither is he the oceupier of that way in
the sense that he is entitled to exolusive occupation of the way
which is the meaning in which the rhrase "ocoupier of land" is used
in seotion 4 of the law. OSueh »ight to the use of the beach
as the Millers may have had prior to the passing of the Bsach
Control Law, were completely abrogated by the provisions of
sections 3 and 5 to which I have referred above, and section 4
is of no assistance to them. |

The learned resident magistrate was also of the
view that the defendant's claim to a right to use the beach was
protected by the provisions of wection 3 4 (1) of the Presoription
(Amendment) Law 1955, Law 65 of 1955. Seetion 3 A (1) provides -

"  When any beach has been used by the public or
any class of the public for fishing, or for purposes
ineident to fishing, or for bathing or recreation, and
any road, track or pathway passing over any land
adjoining or adjacent to such beach has been

used by the public or any class of the public

as a means of aecess to such beach, without
interruption for the full period of twenty

years, the publiec shall, subjeet to the

yrovisos hereinafter contained, have the

absolute and inmdefeasible right to use such

"bﬁach;, ess0reen
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5,
"bekel, lafid, read, track or pathway as aforesaid,.
uhless it shall appear that the same wag enjéyed
by some consent or agreement exyredsly made oF
&iven fop that purpose by deed of writing:"
The immediate point to notiee in conneotion with
this finding of the learned resident magistrate is that a oclainm
to publie user of the beach in ascordance with seotion 3 (A) (1)
was not stated as a defence to the action., The issue of public
user was not set up at the coumencement of the trial,; neither
did the defence attempt to desoribe that issue by evidence to
t&at efrect, To the contrary, to quote the evidence of the
defendant "the beach belonged to Miller and Thompson and I don't
see ¥by I 8hould 1&y......the beach belonged to Miller and
Thoméadn from original." It 1s true that on the diagram to
Miller's land a parochial road is shown running across the
river and ending at a2 point on the beach east of the mouth of
the r@?ar where‘the right-of-way also ends, but there is no
evidenée that the public used the beach "without interruption for
the full period of 20 years." The fact that the parochial road
i sﬁown;on tre diagram is not material from which any inference
of uninterrupted user for that period of twenty years can be made.
Indeed, the ovidence of the defence that the beach, ¢ast of the
river, wes Miller's beach and Thompson's beach is adverse to any
8wch-iu£em@nce.
In the light of these considerations I hold that
the defendant hag not shown a right to the user of the beach and that
his presence thereon was in violation of the exclusive licence
greénted by the Beach Control Authority to the Rosenbergs. The
defendant Hecame & trespasser so soon as he refused to pay the
resident
feo demanded by Rosenberg, and the learned/magistrate
should have so found. I wowld allow this apieal and set aside the
judgment which was entered in favour of the defendant; I would enter

judgment for the plaintiffs for nominal damages only, since no
Part‘iOUI&r- evecen
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6.
yewsgeular loss was proved. I would fix this nominal sum a¢
325. I would also grant an order fer an injunction in the

terns stated in the partioculars claimed.

SWABY, J.A. (Acting):

I have had an opprortunity of reading the judgment of
Fox, J.A., with which I agree.

I only wish to add that the learned resident magistrate
appeared to have directed his mind to the issues involved wund dealt
with them in a well written judgment, notwithstanding that he
migsdirected himself in ap,lying the law to some of the relevant
issues which arosé on his findings of fact.

In his Jjudgment the resident magistrate said that
in determining whether the Millers were entitled as of right to
use the beach for bathing it was necessary to examine the rro-
visions of scection 4 of the Beach Control Law. He continued:~
"I4¢ is not disputed that the Millers own and
oceupy the iand shown in diagram, exhibit 2.
It is admitted that the Millers have a right-
of-way from the Parochial Road over the beach
to their holding., In section 2 of the law
there is this definition:-
"Land" includes rights and interests
of any nature or descri; tion whatever in
or over land,"
He want on to find, inter alia, that:

"e¢he Millers as owners of the right-of-way
over the eagtern beach are in the terms of
section 4 of the Beach Control Law the owners

"and.......-.
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"and ocsupiets of land adjoinimg tHe forgslore
and members of ‘the family asie entitled to

dse that part of the foreshore adjoining

their lamd, ive. the right-of-way for bath g.3
1% appears that this finding did not give dus

¢ana£aama¥ion to the word “owner" which as defined in the Law
mepens "owner of an estate in fee sigple in the land or beach in
relation to which the expression is used." It is true that "land"
is defimed as including rights and interests of any nature o
deserijtion wha%sééver in or over land, and that therefoiwe the
easoment of a rightwof-way would fa.l within this definition.
Nonotheless the eontrolling words in section 4 in relation to the
rights given by that section are "owner or oceupier", and unless a
person ean be paid to be a fee simple owner of land or an occupiey
of land adjoining the foreshore under somas receognizable form of
tenaney (e.&s 2 leswmes), he is mot in a position to claim the
righfd given by seotion 4.

The evidenece shows that Sipon Thompson, and not
Miller, was the fec simple owner of the land adjoimimy the beach
and it is Thompson's successors in title, the Plaintiffs, and
their families who are entitled to exercise those rights. The
guests at the Platntiffs' hotel enjoy similar facilities but
only by virtue of the licenee granted to the Plaintiffs by the
Bgach Control Authority. The Millers still have a right-~of-way
over the Plaintiffs' land down to the line of the foreshorej
but in so far as this right-of-way may previously have extended
over the foreshore to the floor of the sea, to that extent the
right was extinguished on the coming into operation of sections 3
and § of the Beach Control Law, as it was not such a right
speofally preserved under section 3(2) or derived from or
aoquired by virtue to the Beach Control Law section 3(4).
cagqe@pently the Millers and the defendant have no existing
legal rights to which condition 12 of the second schedule to
the Plaintiffs' exclusive licence can apply in so far as any

rights in or over the foreshore or the floor of the sea at
Salt'.'..

-
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Salt Creek Bay is concerned.

The Docfendant did not claim and further, did not
atteppt to show that as a member of a class of the publie he
had a right to use the beach in question or the parochdal
road passing over it without interruption for the full pewiod
of twenty years. For the rgasons stated by Fox, J.t£., I agree
that there is not sufficient evidence to supiort the finding
of the resident magistrate on the basis of public user under
the provisions of the Presoription lLaw.

In the light of these considerations I am of the
view that since the Defendant was clearly within the area of
the beach in the Plaintiffs' exclusive licence the Plaintiffs
vwere entitled t0 demand from the Defendant payment of the

arproved fee (50 cents) for use of the beach and that upon a

refusal by the "Defendant to jay same or to lecave the beach when

requested to do 8¢ he became a trespasser,

I agree with the Jjudgment proposes to be entered in

this a,jeal by Fox J.A.
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EDUN, J.A.:
In 1932, Simon Thompson and Hamilton Millex had the feo simjple

as tenants~in-common of two lots of land east of Zion Hill river which
¥uns into Salt Creek Bay, Parish of Portland, and divided the sea~front
lands in that area. Lahds, west of the river, were owned by Blue Reefs Ltd.,
and were Lurchased by the plaintiff/appellant in January, 1969.

In 1946, the two lots of land east of the river were divided between
Thomyson and Miitler. Thompson retained the portion whiech inciuded access 10
the beaech im dispute and Miller was given the remainder of the lands east of
Thompson's, portion. In Miller's portion, there is an elongated s¥rip of land
running across Thompson's portion but that strip reaches up to the river
mouth and not up to the foreshore. There is another piece of land about 20
links wide extending from the farthest north-eastern end of that elongated
strip, running along the eastern side of the river mouth and leading up to
the foreshore. That 20-links-wide riece of land constisutes a right of way
by grant over Thompson's land to enable Miller to make use of the beuch cast
of the river, giving immediate access to the beach, thereabouts. The piece of
land to which a right of way is appurtenant is called the dominant teneuent,
andthat over which it is exercisable, the servient tenement. The owners of
the reapective properties are referred to as the dominant and servient
owners. Thus, when Miller acquired & right of way over Thompson's land, he
possessed an easement of way, not because he wag Miller but because he was
the fee simple ownexr of land which included the elongated stripf

When the appellant bought Thompsen's land east of the river, so long
as Miller's right of way subsisted, that portion of land remained the ser-
vient tenement or Miller's retained portion, the dominant tenement, and to
whieh the ecasement of way was ap urtensmts . The appellant, soon after his

purchases applied for and obtained from the Beach Control Authority an ex-
clusive ligence to use that portion of the foreshore and the floor of the
soa at Balt Creck Bay subject to the conditions set out in the Second Sche-

dule and one of whigh is -
"(2) This licence is granted subjeps to any legal Tights

of third parties."
On August 15, 1971, the respondent went tc the beach east of the
river and bathed in the sea. The apjellant demanded the payment of fifty
cents from him. The respondent refused to pay it because he did not use the
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-2 -
cabanas which the appeliant ereeted and go far as his bathing in thé:sea was'

M «

eohéerﬁed-he élaihed that if,waé Miller*s neaoh; and he was‘a'ées;éndant;off
the Millers and agent for them, The action was one of trespass, not a claim
whieh ohallengbd the validity of Miller's easement of way nor was it one
ﬁhieh would necessarily deeide the issue as to whether it was Miller's beach
or the aprellamt's, or as to what portion ¢f the beash was accessible to
either partys But suffice it to say that the respondent was asserting a
legal right %o use the beach, Paracyaph 5 of the affidavit of the appellant,
supporting his claim for an injunction against the respondent if his case of

trespess succeeded, states:-
"That thie'said 2ighte-of-way passes over & small megtion . .

of the beaeh ocecupoed by the plaintiffs at the eastern
end thereof."

In his evidence on ocath before the learned Resident Magistrate, the respon-
dent said he understood the apped}ld3vf was claiming right to use the beach
a8 part of his right of way. The learned Resident Magistrate found ror the

respondent and in his reasons for judgment stated, inter alia -
"(1) aese

(2) the defendant is a member of the Miller family
and agent for their land.

(3) On 15th fugust 1971, the defendant and S members
of the Miller family Wwere enjoying their right,

(4) "This righi is expressly reserved in Clause 12
of the Second Schedule of the licence granted by
the Beach Control Authority to Michael Rosenberg
(appellant).

(5) 'The defendant's right to use the beach for bathing
is not contingent on the use of the Cabanas.

(6) FNot having used the Cabanas the defendant was not
obliged to pay the fee demanded by Rosenberg ....."

In arriving at his conclusions, the learned Resident Magistrate

considered and correotly directed himself on the facts., He stated:-
1. "It is not disputed that the Millers own and oocupy the land
shown in the diagram, Ex. 2."

2. "It is admitted that the Millews have a right of way from
the parochial road over the beach to their holding."

3. "Section 2 of the Beach Control Law: "land includes rights
and interests of any nature or deseription whatever in and

over land."
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The relevant portions of the Beach Control Law, No. 63 of'19553

wwonide s follows -
"3(1) Subjest b 3 1o,
' .. all »ights ih and over the foreshore of this

of this section,

Island and the floor of the sca aré hereby
deelared to be vested in the Cxrown.

(2) crieserncencessocans

3) teeenacacnciiniians

(4) No person shall be deemed to have any rights in and
over the foreshore of this Island or the floor of
the sea save such as are derived from or acquired

or preserved under or by viriue of this Law.

sS4 Any person who is the owrer or occupier of any land

adjoining part of the foreshore and_any member of his

family and any private guest of his shall be entitled

$0 uge that part of the foreghore adjoining his Land

for private domestic purjoses, that is tu say, for

bathing, fishing and other like forms of recreation
and‘aa‘afméans of access %o the gea for such purppses.?,
(Underlining mine).

In my view, the learned Resident Magistrate also ocorrcctly directed himself

on the law.

8o far as the granting of a lieence is concerned section 10(1)
gives power to the Beach Control Authority to grant licences (whether oxX~
clusive in character or not) for use of the foreshore or floor pf the ggﬁﬂ

for any public purposes, or in connection with any business or trade or for

any other ﬁnrpose, upon such conditions and in such form as they may think

fit,
Prom those enactments, it is quite clear from sub-seetions 3(1) and

(4) that the right of an owner or occupier of any land adjoining part of the
foreshore to use that part ot the foreshore adjoining his land for domestic
jurposeg and as a means of access to the sea, is rreserved. The findings

of the lesrned Resident Magistrate regarding -~
(a) the respondent being a member of the Miller family, and
(b) the use complained of, being domestic,

are unchallenged.
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So far as the condition 12 of the exelusive lieence is econcernad,
the Beaeh Control idthority out of abundant oaution, made it clear €0 the
adppellant that he could not exproipriate the legal rights of third parties.
And in my view, even if eondition 12 was not stated in the appellant's
exclusive liocence, sub-sections 3(1) and (4) of the Law nevertheless
presexved the respondent's legal rights, having regard to the findings of
the learned Resident Magistrate.

For the reasons stated, I hold that the decision of the learned

Resident Magistrate was correet, I would dismiss the appeal.,
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By a Majority:

The appeal is allowed. The judgment cf the resident
magistrate is set aside, Judgment is wntered for the Plaintiffs/
Appellants in the sum of 425 with costs to be taxed or agreed.

The Appellants are to have the costs of the appeal fixed at 40,
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