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IN THE COURT OF APPEAL

R.M. CRIMINAL APPEAL No. 166/77

BEFORE : The Hon. ifr. Justice Zacca, P. (Ag.)

The Hon. Pir. Justice Kerr, J.A.
The Hon. dr. Justice Rowe, J.A. (Ag.)

REGINA v. SAINY JAMES PARISH COUNCIL

Dr. L. Barnett for appellant.
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Mr, D. Muirhead, §.C., Mr. Goffe and

Mrs, Shirley Lewis for Proseccution.

Februnry 1%, 1b; April 2§, 1978

ZACCA, P. (Ag.):

On Tebruary 1%, 1978, we allowed this appeal,

quashed the conviction and sct aside the sentence. We promised

1
to put our reasons in writing. This we now do.

The appellant was convicted by the Resident

M&gistrate for the Parish of 8t. James on an Information which

charged a breach of Regulation 4(iii) of the Airports Regulations,
1959. Regulation 4 states:

"Within an airport the following acts are
prohibited unless tiic nermission of an
authorised officer has first been

obtained -
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(iii) remaving, disploacing, damaging, defacing

or ~lterins any building, structure or
other prepevty, whether movable »r
immovrble (including any notice) forming

part of or provided for or in connection
with the cdieport. "

The evidence discliosed the followine facts: The

Airports Authority of Jamaoica, tie Lody which manases and controls
1Y y ’ \

Airports, including the Sansster International Airport, Meontego Bay,

St. James, entered into a lonse agrcoement with Roto Advertising

(Jamaica) Limited for the erocticn «7F eleven ‘Bill Boards on land

which formed part of the Snnzst

stor International Airport. These
Bill Boards were subscquently orocted in November 1975,

Prior to the crecction of the Bill Beoards, the Airports

Authority of Jamaica wrotc a letter dated 9th December, 1974, to

the St. James Parish Council in Montugzo Bay, requesting approval

for the erection of these Bill Boards. In September, 1975, the

St. James Parish Council, thc¢ locold planning authority, informed

Roto Advertising (Jamaica) Limitcd, that the application for the

erection of the Bill Boards was rafused. Despite this refusal,

as mentioned above eleven RBill B..rids were erected on land forming

part of the Sangster Internati-ual Airport in Montego Bay.

In March, 1976, tac 8t. James Parish Council, by their

agents removed the eleven Bill Dunrds, no permission having been

granted for their removal. 48 o result the appellant was

charged with a breach of Repgulnticn 4 (iii) of the Airports

Regulations, 1959.

Section 3 (1) of the Airports Authority Act, 1974,
establishes a body to be cnlled ti. Airports Authority of Jamaica.
The duties of the Authority include the management and control of

prescribed airports - s. & (1). The Sangster International

Airport, Montego Bay is a proscribed Airport under the law.
»

The Authority is empowered by s. ¢ (2) (d) to srant leases or

concessions in respect of the Adrp.rt's land and building.

N

The Town and Country Planning (Montego Bay Area)

Confirmed Development Ori.r, 126%, wns made in exercise of powers

cenferred on the Vi~ - ' " ~ s Tountry




Planning by s. 7 (2) of the Town and Country Planning Act.

By this Order, dewelopment ¢ 1:5d rithin the "r

area is subject to the provisions of Regulation 4 which states:
" Subject to the provisions of this Order no
development of Jland within the area to which
this Order applics, shall take place except

in accordance with tho development plan and

any planning pormissior pgranted in relation
thereto;

Provided that toe plonning Authority may
in such cases ~nd subjoct to such conditions as
may be specificd by directions given by the
Minister under this Order grant permission for
development which Jdncs not appear to be provided
for in this Ordler or in the development plan,
and is not in conilict therewith. "

- 4

It is not in dispute ti

falls within the area of this Devolopment Order.

S. 10 (i) of the T

»un andG Country Planning Act provides:
" Bvery confirmed development order (hereafter in this

Act called a "dovoelopmont order”) shall -~

(B) evoveveaoscoossnaceosssonsoncos
(D) eeeneeceonorssooocvasanoennnse
(C) weeeeesoscascansonsvsesansocasns
(2)

provide for the sront of permission for the

development of I1-nd in the area to which the
development order appliocs,
may be granted -

(i)

and such permission

in the case oif rny development specified
in such order, or in the

case of
development «f class so specified,
by the develom itselfl;

(ii) in any othur cosce by the local planning
authority (¢r, in the cases hereinafter
provided, by the Luthority) on an
application in that behalf made to the
local plannin: authority, in accordance

with the provisions of the development
order.

The St., James Parish Council is the local planning
Authority for the Montego Bay Arca. (8. 2 - Town and Country
Planning Act).

in her findings, came to the

conclusion that Advertisemente Jid not fall within the term

Development, as s. 26 of tis Town an’ Country Planning Act had made
it clear that advertising .o« he treated separately. The Air-
vorts Authority, theref:
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rermnission from ths

v the Sangster International Airport




local planning authority for the e:

).

cetion of the Bill Boards on the

3
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Airport lands. The appellont could

! not therefore remove the Bill

Boards without the permission of 2n authorised officer.

For the appellant it was submitted that the construction

of the Bill Boards on Alrport a "building" and therefore
a "development" within tine merndng of

the Town and Country Planning

Act. The Airports Authority o 3
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thject to the Town and Country
Planning Act and thereforce ccouired planning permission from the

appellant. No permission hiving been ¢iven the appellant was

entitled to remove the Bill Doox

g having served the required

notices on the Airports Authoriiy.

The appellant rclicd

ied on ss. 2, 5, 10, 11, 13, 23 and 24
of the Town and Country Plannin; .lct. The appellant contends that

LALC

having refused permission and $1ill Boards having been erected,

notice was served on the Alrp rts iuthority in accordance with s. 23

of the Town and Country Pl~muning Act to have the Bill Boards removed.

The Bill Bnards not having boen romoved,

virtue of s. 24 of the Town onl Jountry Planning Act.

For the prosccution it was submitted that the Airports
Authority Act of 1974 gave

vhe Juthority powers to regulate or

restrict advertisements at tic Adrport (s. 21 (1) (4).

It was
further contended that by virtue »f

+

s5. 26 and 27 of the Town and
Country Planning Act the Aut

thorlty Jid not require planning permissicn
from the appellant. In any oven®t they contend that theyerection of
Bill Boards was not a 'building” nnd therefore not a "development?
within the meaning of the Town nad Country Planning Act. It was

further submitted that the flirporis luthority Act had repealed or

rendered 1lnapplicable thosc provisions in the Town and Country Planning

Act relating to advertiscmentis.

The respondent relied on s. 8, 11,

and 22 (1) (d) of the Airports liuthority Act, 197h4.

In order to deturmine the guestions posed for the
.
consideration of the 111 Lo necessary to look at

L]

Court it

certain provisions of the Toun s Country Planninzg ict and the

[
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the appellant removed them by
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Airports Authority Act, 1970,
S, 5 (2) Town anl Ununtry Planning Act states:
"In this Act, unless the context otherwise requires,
the expression "develepment? means the carrying
out of building, cngincering, mining or other
operations in, on, cver or under land, or the
making of any material chonge in the use of any

buildings or other land. ©

In s. 2 which is the interprotoation section, the word "building'
includes any structure or creciticn and any part of a building
as so defined, but does not includeée plant or other machinery

comprised in a building.

8. 11 (1) of the Town and Country Planning Act states:

"Subject to the provisions of this section and section
12, where adplication is made to a local planning
authority for permission to develop land, that
authority may grant permission either unconditionally
or subject to such con.’itins as they think fit, or may
refuse permissicn; :nl in dealins with any such
application the lacal planning authority shall have
regard to the provisicns of the development order so
far as material thoreto, "nd to any other material
¢onsiderations.
In making applicatien to the appellant for the
erection of the Bill Boards, the Airports Authority submitted a
plan which showed that the Bill Doards were to be 37 ft. 4 ins.

long and 25 ft. 4 ins. in hei ht. Steel stansions were to be

used which required an oxcavation of the earth some 6 ft. deep and

4 ft. wide. The evidence disclosed that normal foundation
excavation for a residential housc was 2 ft. deep.
The Resident Magistrate in her findings described the

Bill Boards as a massive structuro.
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Did the Bill Boards constitute a development within ;

(:? the meaning of s. 5 (2) of the icté The Attorney for the appellant |

submitted that the word developnent included "building' and that

the definition of "buildin;" in s. 2 of the Act would include the %

Bill Boards. Reliance was nlsoe placed on the case of Cheshire

County Council v. Weodward (1262) 1 A.E.R. 517. At p. 519

Lord Parker, C.J. states:

" No doubt in cases whore the structure is affixed
to the land it will in general be part of the
land and constitute develeopment. Equally, if the

o structure in question is intended to move about,
<; and can be wheeled on ond off the land, in general

- its installation will not constitute development,
but in betwecn once can envisage many situations
in which the question may be finely balanced and
it may be difficult to decide on which side the
scales come down.

R4

Counsel for the planning authority has said
that, owing to the very wide definition of “"building" !
in 8. 119 (1) of the Town and Country Planning Act,

1947, each of thess picces of equipment constitutes |
a building, and if{, thnt is right, I should have E
thought that it would he abundantly clear that %
their erection would be a building operation. !
However, approaching tiie matter as I do, it seems
to me that when the dct Jefines a building as
including 'any structure or erdction and any part
of a building so defined', the Act is referring to
any structure or ercction which can be said to form

part of the realty, ~nd to¢ change the physical
character of the land, ©

In support of their crgument that the erection of Bill Boards
was not a "building'" the proscecution relied on the case of Royle

v. Orme (1932) 96 J.P. & Local Government Review Reports 468,

It was further submitted that the Town and Country Planning Act

in the Interpretation section 2 defines Madvertisement™ and
therefore it is to be treated scnarately and distinct from

1ding". If thercfore, itho erection of the Bill Boards was

(’:\ L
]
3
hoarding or similar structure, thoe Bill Boards should not be g
!
construed as a "building' witin the terms of the Act as it would %
3
fall within the definition of #advertisement. S. 2 defines %
i.
"gdvertisement' - < 3
~ |
i
R
n(\ "
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"means any word, lectter, model, sipgn, placard, board,
notice, device or reprosentation, whether illuminated
or not, in the nnture of ond employed wholly or in

part for the purposes of advertisement, announcement

or direction, and without prejudice to the foregoing
provision includes nny hording or similar structure
used or adapted for usc for the display of
advertisements, and references to the display of
advertisements shall be construed accordingly. "

In our view the case of Reyle v. Orme cannot assist the

prosecution in the:instant casc. The question for decision in thav

case was whether certain howdings . or similar structure~ used for th

purposes ¢f advertising whici wore

erccted on a wall exceeded 12
feet in height. Althou;h the woll including the hoarding exceeded
the hoarding did not by itself exceed 12 feet in heig

]

nt.
12 feet in height,;/ It was held tinat the words, in the bye law, 12

feet in height meant the measurcment of the hoarding itself and not

the height at which it was nbove pground level, The erection of

the Bill Boards was a wmassive structure requiring the excavation of

earth 6 ft. deep and stecl stansions enbeddedin concrete. It

certainly formed part of the reolty of the land and indeed chanpged

the physical character of the land. We therefore, hold that the
erection of the Bill Boards was

2 “'building'" within the terms of

the Town and Country Planning Act and that it was a ""development®

within the meaning of s. 5 (2) of tie Act. In any event it seems

that the erection of the Bill Boards would be caught within the

meaning of "development™ by the use of the words 'or other operations

in, on, over or under land, or the making of any material change

in the use of any buildings or other land' in s. 5 (2) of the Town

and Country Planning Act. The Ljusden Generis rule cannot be

applied to these words as there is no genus to be identified in the
R :
words ''building, engineering, mining or other operations".

Have ga, 5. (1) and 27 (1) of the Town and Country Planning

Act taken away the control

development, from the local planning

of advertisements which involves

authority?
S. 26 (1) states:

T
[ /




"Subject to the provieions of this section the

Minister shall make regulations under this Act
for restricting or ragulating the display of
advertisements in any area to which a
development order applics, so far as appears to
him to be expedient in the interests of amenity
or public safety, 4 without prejudice to the
generality of the foregoing provislon, any such
regulations may provide seeeseses

PR

8. 27 (1) states:

"fhere the display of advertisements in accordance
with regulations made under section 26 involves

the development of land within the meaning of this
Act, planning permission for that development shall
be deemed to be granted by virtue of this section,
and no application snall

siinll be necessary in that behalf
under any other provision of this Act. "

it is clear hat s.

27 (1) contemplates advertisements

iavolving development of land which would normally require planning
permission. If, however, such advertisements are displayed in

accordancé with regulations made under s. 26, planning permission
for that dévelopment is deemed to be granted and no application for
permission would be necessary to be made to the local planning
authority.

Unfortunately, no regulations have ever been made by the
responsible Minister. Since there are no regulations then there
cannot be any diéplay of advertiscments in accordance with
regulations made under s, 26. If, therefore, the display of
advertisenents involves thc

development of land, as it does in the

instant case, the Airports Authority ¢annot claim exemption under

s. 27. No permission can bce decmed to have been granted and an

app11catipn for permission to erocct the Bill Boards would have to

be made to the local plannin: auvthority, l.e. the appellant.

It is only if repulotions are made under s. 26, and
the display of advertisements involving development of land, is
made in accordance with those regulotions, then planning permission

is deemed to have been granted and - no application shall be

necessary for planning permission, ¥
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‘The erection of the Bill Boards is, therefore, a
"development™ within the meaning of s. 5 (2) of the Town and

Country Planning Act. The Alrnorts Authority required planning

permission for the devclopment of ithe airport lands from the local

planning authority. Such wnernission having been refused and the

Bill Boards erected, the appellant was entitled to remove the

Bill Boards, (s. 24 of the Act) having served the required notice

under s. 23 of the Act. It fcllows that it was unnecessary for

the appellant to obtain the wermission of an authorised officer

of the Airports Authority to remove the Bill Boards.

A further submission made on behalf of the prosecution

was that s. 8 (2)(a); s. 11 (1) and s. 22 (1)(d) of the Airports

Authority Act had repealcd or rundered inapplicable those
provisions in the Town ond Country Planning Act which relate to

advertisements at the airport. It was argued that the Airports

Authority Act was a specinl Act nasscd subseguent to the Town

and Country Planning Act ond rercaled those provisions by

implication.

S. 8 (2) of the Airports Authority Act states:
"In the exercise of its functions the Authority may -

(a) construct, alter and maintain buildings at
present proscribed alrports and elsewhere., "

- Se 11 (1) of the Act stotes:

"Except in so far os may be allowed by general
directions of the Hinister, the Authority shall
not proceed with the implementation of any long
range plans for the development of any prescribed
airport except in accordance with the provision of

a scheme made by the Authority and submitted to
the Minister and avproved by him. "

S. 22 (1) statos:

"Subject tg section 3 of the Civil Aviation Act,
the Authdrity moy, in respect of any prescribed
airport, with th= ~pproval of the Minister make
regulations for regulating the use and operation
of the airport and tho conduct of all persons while
within the airport, -~nd, in particular, such

. regulations miy =

(a)
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(d) regulntec or vestrict advertising or
minimising cbstruction within the
airport,

It was, therefore,

\
|

|

I

|

|

submitted that in so far as advertisements |
) |
|

at the Airports are concerncd, only the provisions of the Airports

Authority Act apply to the futhority,

|
S

At p. 366 7th %d. Craies on Statute Law, the learned

1
|
author states:

"Where two Acts asre inconsistent or re
the later will he read |
repealed the carlier, \
against dimplying a repeal, "unless two Acts i
are so plainly repugnant to each other that !
effect canrot Le given to both at the same {

pugnant,
as having impliedly
The court leans

time, a ropeal will not be implied's Before
coming to tieo c¢onclusion that there is a
repeal by implication the court must be )
satisfied that the twe enactments are so

inconsistunt or repugnant that they cannot
stand tosotioer before they can, from the
language o7 inc later, imply the repeal of
Al express prior enactment - i.e. the repeal \

must, il not cipress, flow from necessary
implication, @

We considér this to

DO an Gedurate: o tate nes t jof the principle
and can find no reason for

ot - Aty ok
YL want

the provisions in the Airports
Authority Act relied upon

are In

“RYy Way repugnant or inconsistent

with the relevant provisions in tho Town and Country Planning Act,
Theres is, therefore, no bisig Tor saying that the doctrine of

implied repeal arises. It follows therefore
X L ’

that the Airports
Authority is subject to the

provisions of the Town and Country

.- §
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Planning Act. ‘
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