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IN THE COURT OF APPEAL

SUPEILTD COULT ORI aiu L s il 10, 134/77

BEFORE: The Hon ¥r, Justice Loncroft Robinson -~ P,
The Hon, Mr, Justice Zacca Jefie
The Hen, Mr, Justice Melville Jeie
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Mr., Berthah Macauley, Gece, for Apncllant

Mrs, Marva YMcIntosh for the Crown

Novenber 8, 1977

ZACCA Juds

The applicant was convicted =t the Home Circuit Court on May
13, 1977 for the murder of Orville Brown on February 2, 1976, The facts
may be briefly stated. The deccased, on February 6, 1976, at about 9,00
o'clock in the morning was in a bar at the corncr of Milk Lane and Spanish
Town Road. One Junior Tyrell, o witness who gave evidence for the Crown,
indeed the sole cyewitness as to this incident which is alleged to have
happened in this bar, wis also in the bar. He stated that whilst he was in

this bar, he heard a voice saying, "Hey boy, don't move, 1 want your "
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He said that he saw the deccased Constable Orville Brown, go for his
service revolver, He then heard an explosion. He looked and he saw the

applicant and another man in the bar. lle said that the applicant had a gun

.in his hand and the gun was smoking, He also stated that the applicant

spoke to the other men who had come into the bar and teld this other mazrl
to take the gun from the deceascd. The gun was token away ond both men,
that is the applicant and this cther man left the bar and wnt away,
There was also cvidence from another witness, that is, the
proprietor of the bar, one Barry licLean, who stated that he was in this

bar; that he did not sce the witness Tyrell in the bar; that he heard an
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ocxplosion - mfter the cxplosion he ran to the back of the bar and after
the shot he szid he saw, what he describes as a "big black nan with a
black gun," He stated that, that non was not the applicent. It was
the Crown's casc that it was the applicant who had a gun which inflicted
the injury on the deccased from which he died.

Mr. Macaulay has urged two grounds on behalf of
the applicant. The first ground of appecal which he argued was that the
learned Trial Judge, having given a right and proper general direction
regarding the way in which the jury should approach discrepancics,
procccded to croda his dircctions when dealing with the cevidence of the
oyewitness for the prosecution, anj in such a zonner as, in cffect, to
cause o miscarriapge of justice ~ he sought to explain awey the discrepancics
of the evidence which had been given by the witness., Mr, dMacaulay has
pointcd out at page 14 of the transcript of the cvidence, two bits of evidence
which he said the witness Tyrell gove ol the trial and which in fact he had
not given at the preliminary cnquiry. These are the two onissions which
Mr, Macaulay complained about. With respcect to this sround of appeal it
is alleged that the witness Tyrcll, at the trial, had stated thot he had
heard the applicant say, "I want your gun." Again he had given evidence
that he heard the applicant soying, "Star, take him gun and come." The
witness, under cross-—examination, said that he had made thesc two state-
ments to the Resident Magistrate at the prelinminary enquiry; he had
in fact given this cvidence, On bcing shown his deposition he admitted
that the deposition did not contain thesc two bits of covidence, He said, in
his oxplanation, that it may have becn an error on the part of the Resident
Magistrate., He stuck to the story that he had said this at the preliminary

enquiry., He admitted at the trial, that the deposition did not contain the



two bits of cvidecnce. vr, liocaulay hoas conplained, not about the
Judge's gencral direction, as to discrepancics and inconsistencies, but he

has complained that the learncd Tricl Judse, while properly giving

general direction on thesc points, nrocecded to erode wihat he had said
proviously. - He pointed to the swming-up of the learned Trial Judge:

Page 52, line 13 to the end of that page; again av page 53, line 1;:

page 66, line 16 to the end of that pase; page 67 lines 1 and 2, I do not
propose to repcot whet was said in the suwming-up, but Mr., Macaulay has
urged on the Court that at those pages the judse atbompbed to "explain away,"
as he puts it, Moexplain away the discrepancics of the cvidence which had

been given by the witness and thercfore this would lcad to a miscarriage

of justice," On this ground hic rclics on two cases, Hegina va. Mills and

H2dges, 1963, 6 Weet Indics Report, page 418, and Legine vs. Curtis Irving,

1975, 13 Jameica Law Report, page 139. These cases in our view may be
distinguished fron the instant casc.

Ho have considercd this gubmission and we are of the view that
the learnced Trial Judge in his swring-up was not trying: to rehabilitate the
witness ér to Mexplain away discrepancies of the cevidence" vhich had been
given by the witness, Tyrell., We are of the vicw that what the Trial
Judge was doing was neking a coment on the evidence, as it appeared to
him at the tricl, and we do not vicw this as any attempt by the Trial Judge
either to rehabilitate the witness by aeking coments which were not proper
onthe evidence which was before him or attempting to explain awey discre-
pancies on behalf of the witness, Tyrell. There is nothing that could be
gaid to be dimproper about the lecrned Trial Judge's swming-up in this
respect. " Therefore, we hold that there is no merit in this ground of

appeal.
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The other ground arpued wns to the offect that the verdict was
unsafe and unsatisfactory, having regard to the evidence, was
unreascnable and cannot be supported. M, Macaulay has pointed out
certain discrepancies in the trial as betweon the evidence of the wmain
gyewitness for the Crown, Junior Tyrell, and the evidonce of DBarry McLean.,
It is true that there may be discreponcics between these two witnesses
although what has bcen said to be discrepancics may not rcally be
discrepancies at all becausc although the witness is alleged to have scon
some othep man with a gun which he said was not the accuscd, there is
evidence that another man was there with the applicant and it was after
the shooting that this witnese Barry McLean saw this other person. It noy
very well be that tiis other man 1oy have been the sccond man who had come
into the Ber with the applicant; It is to be remembered that the applicant,
Pine, had asked this other man to take the gun from the deceased and it may
well hove e that this man, when scen by the witness ileLean, could have
been this other man and it may be that he had already token tlis gun from
the deceased.

On a rcview of the cvidonce, looking at any discrepancics that
therc may be, even if there werc discrepancics, thesc discropancies werc
not such as to make the verdict of the jury unsafe or unsatisfactory. We
are satisfied that the discrepancics, if any, were accurately and properly
put before the jury for their consideration; There is no complaint about
the summing-up generally as to whether the verdict was wnsafe or unsatis-
factory. There is no specific comploint or real complaint about the way
in which the evidence was left for the consideration of the jury,

The evidence was properly left for the consideration of the jury. Whatever
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discrepancies there werc, werc loft for the consideration of the jury
and the jury comsidered the evidence before them and came to tho verdict
that the applicant was guilty of this charge of murdcer,

We are satisfied that there was cvidence on which the jury
could have come to this verdict, and we cannot say that the verdict could
be said to be unsafe and unsatisfactory, or that it was unreasonable and
could not be supported, having regard to the evidence., For these reasons

the application is refused,



