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The appellant was trzed'ln February _1086:“£or_the

-h;;murder of Melbou“nc ihompson;@ Aiverdlct of Uhllfy of'

”5ﬁmanslaughter'was oturnud and from that ve*ach an&!sentence“;fffﬁ

TV;_of 10 years hard 1abour he applled for.leave'to appeal to

' Wf th1s court Fls aomllcatlon“was treated a¢ tae hearlng 5f<’ﬁT"

T*}fof the appeal the anﬂealeas:allowed, tae c01V1ct1on

 fL'fquashed senuence se? a31de and a verdlct of acoulttal'ﬁ

*V:entered Hereln are our reasons_for allowlnc the apneal

It was a_very short case w1th one w1tqess of fact.a

'ﬂﬁfor the'proseCUtloﬁ supnorted byga”w1tness ¢ho 1dent1f1ed'“




'ngqchefarr{val of thﬁ ap@eilant Jho 1ndeed shcweanjp some

*asklng the appellant lor a battery,:

W?:={7sa1d ‘was. at Berwlcr Road and he wcul& gci';L. ' e




_fvehif161é~6f:the heart;'aﬁ& hé diéd £rom Shock aﬁd haemorfhage;'
| ﬁ*zﬁ*hisfaeééﬁcé‘tﬁeiaﬁSéiigﬁtfpufﬁfefwafa=thissgccaunt.
"; me was Dush1ng a cart un Maxfleld “Avenue - contalﬁlng ‘groceries
  and 2 bunch of bananas A.woman called to him and he pushed -
fhiS”cart“acrossﬁthe.streéfﬂtbfﬁbéék:wifhEhef;ﬁﬁﬁﬁétytheﬁ*the
"acceased ‘whom he did not know before aidTWhéﬁﬁéd“tﬁé T
  3@3earﬂnce of 4% Uff*a“q_ran w1tb a: pood $ize stone and pushed

_'hlw in his: forehead vmth thlssione. :Thveoméﬁ-ﬁﬁsheéfthéﬂ*

'3deceased'away. he deceased fly around back to him' pushed
'fhim?dgéiﬁ”in“ﬁis ﬁcreheade1th*the'stone*and~sa1d~““BOY:where
' you 2’ go j This series: of movements 1nvolv1ﬁu the appellant

'-the deceased and ‘the’ onan was renuated flVb tlnes : In-the'

':processg;salé'thE'appellant5“he3trled.t Fet aﬁey by pushlng
of£'his cart thrée times, but each time?the*deCEaSedﬂcdﬁ-fJ‘
':-frdﬁééaﬁhim*aﬁa-@favéntédihimffrdm'géttiﬁg AWEY . ’*Tﬁé:la&y
advised the decéased th Leave the man- ¢nd‘go your waysi"
'-f Bat thé?HéteéSé&VSHreséonse*was Hey boy ryou facety,. telllng
Vﬁéfjbbﬁt5ﬁ5”?ébﬁié'&éﬁ*”fﬁTHigfaféw1ﬁ“réSsdnSeriom the'
apﬁellant who ‘told t“c deceased ‘that hé was the "facety“f
'one;'ﬁxThe*exchange:of-wordecontinued--ané the dcceased on
's_bné:bfétEéEOCCéEioﬁs'W?éﬂ*géﬁfé%'étrthevaCcUSed?saidﬁ5“I
‘001ng to llck you' dowr', and” flnally the decyasgd saidy
'"hey boy, 2 going to £lattér you whats-it ‘Wwhats-it whats-it-
not._"} At this tirethe deceased ‘had the stone held above'
his head and’ his hands were comlng down ‘towards his face with
' the stbne; ” ThefaPPellént*Saidhhe%had=taken~hls"knmfe-£r0m
| his back pocket while the deceased wds threateming him,
" nd o whet Hé s aw’ the ?s'tbﬁeﬂ“---aboﬁt'?'tc-"-de's-rcénd ot :-rhi’s‘i--rﬁfécé:--,'
- he made & ”coward sw1nc” W1th ‘his knife and was not awarc if
"the-knlfe'had.lnfllctedfangg1n3ury;' Hls sw1np Urevente& the

man from hitting him, and the last he saw of the deceased -



 €$th@.épﬁe11ant had ﬁOa

The Jury wer1 _”.
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f ;jforce5 and whether.'j' fcrce used by hlm was e ascnable :
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c him with a

;;neimeantiﬁé;'“ﬁe thlnk”"

T run but T didn't run, if I see Zim I woul &‘k:ll him

"mc”t” Lhe deceased

sbone and threw

7:ﬁe deceased from S o

tfial'jﬁdgé héd streksed 4h -é%ligéﬁion'tofigtrea;J:;At.onél

_gﬂifﬁvon can run

way, and ‘T must

' u,must consider

ises out of the

ed himself gave.
, you may think

_'f"Wpat th - law: s
. away, you m
'Yemp#wszzc ag
.. this ouestlan as
‘ﬂ_accoumt which Lh

q;that;ifﬂhe;had:ali_+;~ .flme to bend. ;
down in the water :pick up a st one9
yourwould be entit ﬁe enquire: even: at.
that stagze 1nsxeaﬁ of bending down. and '
picking up a stone way didn't he run
‘away? Yov would be entitled to go -
'furt%e~'> why didn't he run away Wwhét He



JOle cause f e A
e jury. Felt e

_ g”UUSed;was reasonably neces ssary for
xtbe_aurmose of defendlng hinse 0 '

33;7cart Thls 15 hOI the Learned'trial 1ud¢e &9 3ressed'hlmself; ;1fffJ;j{

"ﬂfito the Jury at p 44 of the sunmlng up




"Pid. Ncibourne Thomnson attac” *%15 accused

. man with a-stone that day?  You nus+ say

-~ whether you believe that or not. If he

* “had ‘bzen attacked w1th a stone, could this

“.accused man have  taken avoiding action?

- One of the- questlons I-suggest. YO"-aSk e

~yoursc?ve59 Mr. - Foreman ‘and Members of the'

- Jury,-if it-.ds’true that Melbourne Thompson

. had this big ‘stone in’ ‘his- hand- wpﬁaruntly

it*was so big that he had tc hold it with

_‘fboth ‘hands; 1t resamble sowetPlnG like & .

“lconcrete Block. 1f that is true’ and he was
“there. thrcatenlng to harm tnls_ﬂccused man
Cowith tnat stonep why didn*t the accused

Sman Tun away ‘sven if he had t0'1eqve his

- cart?  1f you had been’ phshlh_ acart

i Mrs Foremzn and Members of the Jury . and out

Y of the Blue somebody ‘that you did not know,
“'you dannot remember even having Seen before,

you had never spoken to ‘befors, just keep _

“Urunning 2t ‘you with a' stone,’ thrcatonlng to

einjure fyou with the ‘stone, not saying anything,

”even if you had 2 c¢art, wouldn't you leave the
Soocart and ron? “I'would, because in those
.jﬁClrcuvsiances it seems to me that you could
CCowvery well be deallng with a’ madman, a-man

7 who' is 1Lst running at you W1th a stone, he
©'deoes not say anything. That 35 what the

“accuszd man said hanpened ‘Ceculd he have =

“run awey, and if he could have run away, .
why stay around?’ He said ‘he tricd to get -

Lo away w1c£;hls cart because he says that on. -
' every occasion He pushed the cart and tried”
- to move away with the cart, but wouidn't

rfydu“Pa;:rarpman and members of the Jury have®

-TURN ﬁvcn wﬁthout the cart? I dom't know,___w;
' that ‘is @ matter for you to decige." -

Ue are oF thv V1ew thet the learncd trial’ Judae | _
'%31ﬂord1nate1y stressed th» ‘requirements of retreat, the effect.'
Kf_of whick must ‘have diverted’ t?e ﬂlnds of the jury from a**‘
vroner con51derat10n of the issue of self-defence and depr1vmd
.-the'appellant“of'a*real-chance*dfhacﬁulttal; S

Ground 2 CO““lalned thﬂt the learn -’ia "5T&€éﬂﬁ“

'1%erre& by reqalrl : L‘*;ury “in thc absence of any anb1gu1ty,:;-*

:7ﬂtoyg1vewa*reason for t?elr verdlct Just before the jury

| urétired, the Judge ‘nade: ths request of themst



'*E;fthat hc knew he hd

'Qmost exceﬁtloqal c1rcun_tance Onﬂ such

S most nxcept10131v¢ases Ln 1he cr‘

'f-replled after SGﬁ
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.-p]d c1d1nﬁ_expressed tke v1yw,-

'“’fh m g 11ty

53786, dated l8t | February, 1987,

They

w1thout so




n.”It may well be as Mr.-Frlsby SLb 1ts,
~.that once a jury. has brought in.a
L overdict of puilty or not. guilty they
. have-performed their functlcn and are
‘entitlzd to be discharged;: ‘and that
; _they ‘are -under no. ObilgatIOE L0 answer
. .any further questions which the judge
- may put to:them, although it i$ common -
- practice in murder. trlals for. the judge
. 'to do.that in order to discover what
the VeTu1C£ for 1anslaughter was.”

'7_'Tnat appeal was dismissed b cause tbe court relt*that.the'
ﬁfjudgeghadgcome_to,his_owngunaidedﬁéecision,gasfhe#said3

fwhich-wag;oniy COEL rﬁea by t}e 3ury R v, Warne [1967]

-usiﬂCrfﬁéyp.-R.:437 e o
| A fur?her reasen has been leen iov thu undL51rab1;1ty

~gf the -“ract1c» of cnquzrlng from the jury thc ba51s of thelr o

- fverdlct.; R .V..Ag im [1979} Cr .Law_Revlew:17+,;the}ccurt _

"1ﬂjudﬁu5 should not ordlnar11y try. to flnd
S lout” why juries. ‘had decided 2s tha 3y had
- Very occasionally, and in. s*ec1ﬁL._,
circunstances judges might 25k Juries
...the besis on which- the; had derxdcd il
_-f%athcson [1958] 42 Cr. App. B. &5, -
-~ Each juror had the responsibility. of
“giving a 'true Verd4ct':accold;n¢ o the
_'eV1dan3, He did.not. have . to take the
“same view about ‘the details of the
evidence as.every other. jurcr.  What the. .
© o jury all had to-be . agreed about, if the
g[veralct was . unanlﬂous -was that Lne
~ﬁrosucucAon haa Oroved the ‘charge’ or”
=_':chaz‘s :

In cur v1eﬂ }Lares snould proceed uﬂo ahe Verdlct R

as returned by the jury in- all but the exccsczsnal CaSGS and

'.g we exnruss the hose ihai-the 1nc191ent ﬁlac 9;131Ch we

"have observed ana GF_Whlch we bereln dlsapprove ﬂlll
jﬁcease;T_ As a ground of arpaal 1t does not nive the force

"or effect sugcest d by Mr._Plckersglll



fGrounas"hrce and four WPTG ar"ued ?égcther bY

Knlght‘f %, dubmltmed th?t 1n deflnlnc -ansTaughter f;f

 ::fat p dS of the record tha lgarned trlal

'_ﬁThofJuaga sala,,ff&:;ycyf?i{ﬁ

o "If a man ﬁoas an’ act wblch caLses death S
_f_but at zhe same’ tlﬁ'lwhen he does. Lne i
©act he ‘does not 1ntend to kill or to
©cause” ‘really sericus bodlly in jur; the _
,,?offepcs whlch ‘he: committed is 7ot murder.
“;Fbut ﬂt tHe hlgnest ﬂanslauckter.?_*-~'

Vcluntary 1apslgu*hter arlses when :

"3fmurder 1s reduced to mansl ughter by reGSﬁﬁ of rsvoc tlon'

'”11 r ses when there 13 3 unlanUL{KIllan w1tnout-1ntent10n.¢-T

.QCO klll or to cat serlcus bodlly %arm

._-_._..-I_j._'_lnvolu.ltary maﬂ."lau htbr 15 Wherb the . e

'bﬂOL an uniawful act

' 3v1ct1m to the rlsP’"t sone harm' wheLhar:th_-_“ f  'm.

'?fireallsud thls or. not H;rchb01d s 415t Bd ﬁg-h ;ﬁfﬂ?@éf;;[fﬁi? 

l:fcnd »he caoes co1lectﬂd thereln.. _fnf‘:'°'

..M Kﬂl ht ar”u d that the 3hége &1& st alert the 557“’

_fuJurY to the fact ihet tno act must bc' .'['&ﬂlan31 one a“d;?

'th?erefore 1£ thc }LLY belleved thaL the;w':e13ant was defend‘*';i

'Tfiflng hlmself h15 ecth wovld nnt be unlawfv”._ Thb deflnltlon_

';fol manslaugbter as vlven by t%n:learn d t lal 3u vc was

ffdefectlve but bad Lbere been a proper dlrmcLlﬂﬁ,on tbe

ﬁlssue of self defeﬁch w> would not have beeni repared“té”'

*ﬁ_fjallow the arjeal on chls ﬂround:

”ffThe Dﬁeal wms llowed on tne basls Lf G Oﬁﬁaii;hwbv




