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FORTE, J.A.

The appellant whe had been charged - for tine murder of

Derron Sinclair was convicted in thoe Home Circuit Court on the

20th June, 1991 for whe offencs of manslaughier and sentoncad to

3 ysars imprisonment ai hard labour. The matter came before

us, as an zpplicaticon for lazve 1o appenl against tho
conviction, 2 singls judge sitting in €hambers, baving praevigously
raefused leave.

On the élst January, 1992 having hesrd argumenis of
counsel, w2 granuiod leave to appsal, trzatsd whe hearing of the
- application as thes aearing of “he appcal, allowsd che appeal

quashad the cocaviciicn, set asids the s¢

2acy and ontered a
verdict and judgment of acguittal. is promised thén; w2 now
put our reasons in writing. ;

The appellant filed seven grounds of appeal but during

the ccurse of argument, the issucs werwe confined +6 tha

following:
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i. In the circumsitances, such as existed
in this case, whare the defeancs
advancad 1s ons of accident, if thoro
1s matarial to support it, doos the
izarned trial judge have z responsi-
bility of leawing the defence of
szlf-defance as 2 consideration for
the jury?s

Z. WVere the directions given by the

izarnsd ctraal judge in respect of

Pt dczﬂnuu of iccident adaguate?

The complzint in ihis rogard reads as follows:

"That vhe Trial Judgs (&) failed Lo
<xplain or to direct the Jury &
the meanlipg of Lceident in law.
{b) Analysed the evidances in favour
¢f the prosscution and against tha
sccused {(Appeollant) and failed o
give a balanced dirscticon Lo the Jury;
Whereky the acfencs of Accident was
underainasd and the Appellanr deprivad

his chances of a complcoe acguirtal.”

3. 8hould the learnazd Zrial judgs have
l=ft the defence of automatism for
the jury’s consideration?

in

0

rder to put ths complaints of Lhe appzllant inte ceontexit, a
summary of the evidence is necessary.

The prosscuticn ralisd for proof of its case on three
witnegsses, tihe two sisters Ashman, and a Cons. Boothe all of
whom had attended a dence on the night whoen the deceased me:n his

death at the hands of the appellant, Commcn te thelir Lzstimony

including the appellant, entersd the dauce and ordered the
cgssacicen of the music. Ths appellant, was =2t that wims tho
sub-vificer in chargs of “Hight Noises® and it is unchallengzd
that he was at the time of cha incident acting in thoe lawful
execution of his duties.

The wwo Ahshman sistexs said that when the music stopped,
the decsased, whe wos alse a policeman and who had been dancing
with Doreen iAshman, approached the appellani whe was then in the
music room. He zaid to the appellant "Is coel, is cocl, police

ingide 2 d& danca® whersupcn the appsllapt held nim in the front
Pp
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of his shirt and boxad him. The deceasad roizli ated,; doing the
same Lo the appsllant. Then, the appezllant pulled a gun from
his waist, placed it on the belly of the deceased and fircd a
shot causing the daceased to £311 zo the ground.

Constable Beeths testificd that he was present at the
dance whan the appellant and two cther peliczmen encorad, and
2t the time the music stopped. Altheough, b2 did pot hear what
thuy were saying, ha saw th. decsased speak teo the appellant,
after which the appellant held the Gzceaszd in his waist. Ths
decerased then said “Me a police, me a police®., He
then took out his I.D. beooklet frem his pocket and showed it to
the appellant. Scme members of the crowd sheuted "Leook how

a

Pelice & do police,” and then onc of the civilians said
something , whereupon the appellant used his right hand removed
& gun from his left foot and hit that civilisn in his faca.

The appellant then pointed the gun atc thi deceasasd, after which
P

the witness heard an explosicn and saw the doceased fail. He

i

sama bullst, and rezlized this whon he

¢

too,;, was shoh by the
felt 2 ‘burring vo his belly," and cbszirved blood on his fingars.
AS @ resulc, he zaid to the appellant, “"i#e a police and you

shoot me to.” The appellant replied "You get she:t fo? Go in

o

the vehicle mek me carry you go 2 hos pital™. The appellant,

o

he stated, held unto the dacsasad, essisted him e the ground,

and then teok ths gun from his ws

e
s
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The deceased was subsequently token to ths hospital where

he died & feow days lacer.

The defsnce, however, through the appollznt, and his
witnesscs peortrayed a different picturs 8 Lo the events as they
occurrad that night., In his sworn cestimony, the appellant,

disclcsed that he was an nspactor of Police, he was stationad

Foel

at the Traffic Division in Denham Town, but also had the specific

duty of being the sub-officsr in charge of "Hight locisocs™. On



the nignt of the incident, hs had received a report concerning
the loud neises emanating from the dance at the Xamika Club, as
2 resulnt of which he went thare in tie company of Cpl. Shaw znd
Sgt. Simpson for the purpcse of Girscting the eperacors of tho
dance to roduce the volume of the music. s the three police
officers sniered tha Club, they were seen by “Super Saint™, the
persen playing the music, and from his cxperience knowing why
they were there, he thersupon rturned dowr the music. Nevertho-
less, the app=llant approached him and sntcred intoc conversation
with him. During this cenvarsezion, the appzllant turned to
his left and noticcd 8gi. Simpson anéd the doceascd ¢ngaged 1in
& tussle. The deciased was holding Sgt. Simpson from behind
and arcund his waist, and the Ssrgeant was Trying to pull nim-
self away. At this time Sgt. Simpscn had a gun in his
unfastensd helster at his side. The appellant went to the

Sergeant’s assistance, and to secur:s the gun, remeved it from

the holster and held it in hie¢ right hand. Ho thercafter,

deceasad retaliated, pushing the appellant in his chest. The

appellant pushed off the deceased and then he saw cthe doceased

=

move his right hand to his waist., He ussd his left hand, held
the right hand of the deczased unto his waist, and at that
stags he realized that the deccasad was holding unto a gun. Theg

dececased, then grakbed him in the “chest section® of his uniform.

fircarm in his right hand holding it with the

0
i
:jJ
0

He still ha
muzzle pointed upwards. At that stage, ha felt sovers blows o
the back of his neck followed by ons te his right shoulder blade,
and in the words of the learned trial judge as recordad in the
transcript of the swmming-up - “simultanscusly an e¢xplosiocn was
heard and the man {the deceased) began t©o release his held con

him (the appellant}”. It was then that he realized that che gun
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he was holding in his right hand hLad boen discharged and the
buller had hit ths doceased.
in support of the defence Sgt. Simpscn gave evidence which
was conpsistant with that of the appellant, excopt that he was
able to explain thes reason why he was hzld by the dzceased. He
stated that zfter he had entersd fhne dance, he éid nocit go to the

nusic room witih the appellart. but remained standing some

(ol
fte

tancs away. Tha dusceased appreachsd him 1pd+§a*1¢g that hs
was & policaman, and handed his identificaticn booklet to the
Sergeant who in ¢rder to propavly inspsct it, stepped off with
the intenition of going to where there was ligho., It was in
those clrcoumstances, the Scrgeant testifisd, that the deceasad
neld him from behind, and commanced the ‘tussle’ sbout which tho
appellant had testified, and which resulted in the appelilant’'s
intervenption,

We now turn to the detsrmipation of the issues raissd by
ceounsel,

l. SELF-DEFENCE

The appellant contends that theroe was clear cvidencs of

-

seglf~defance disclosad, and maincazinsd that though 1t was not

circumsiancas of tho case the lzarned wrial

J
cr tha consicderation of the jury.

)

bility vo leave it &% an issun

That the learned trisl judgs

3

withdrew the issue from the jury is

kl

clear, for he stated:
deli b rate and intentional killing done
T

while a person is acting in defsnce of
nimself or his properzy is in law no
offence. I tell you as a matter of law
that the questieon of zelf-defance doos
not arise in this case for your
consideration. Thare can be ne verdice
in this case based upcn the plez of
self-defence. It does not arisa.”
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In the trial of the case, the dafence did not raise self-
defence, and as the outlined facts demonsirates, the appellant

denied that he deliberately and intentionally discharged tho

-

firearm. I% has been scttled for & long time that although an
issug¢ 1s notr raised by the defence 1t is still incumbent on the

trial judge tc leazve that issue te the jury 1f there is evidence
in that regard.

The principle was rajterated in R. v. Porritt [1961]

3 &11 E.R. 483 per ashworth, J., at pagoe 468

«.. #8 has already beon said, ths issue of
manslaughicr was not raised at the trial,
but thers is ampl: authorivy for the view
that potwithstan ulng the fact that a

particular issue is not raiscd by the
defence, 1t is incumbsnt on the judge
Lrying the case, if ths svidsnce justifises
it, to lcave tha issue to the Jjury. ..."

1

Ashworth, J., then went con to rely on the following passage taken

"?

from the judgmont of Lord Tucker in Bullard v. R i19571 42 Cr.

Epp. R. 1 at pagn 7:

"In the present case thez fact thas ths
jury rajeoct2d the defence of solf-
defence dees not pecessarily mean that
the cvidence for the dsfence was nor
of such kind thet, =ven if not acceptead
in its entirety, 1t might not have iaft
them in reasonsbls doubt whathaer the
prcsecu*ion had discharged the conus
whicih lay on tham of provaing that the
nllllng was unproveked. Their Lordships
GO0 not shrink from saying thezt such a

rasulc would hava been imprcobablse, but

th@y cannot say that it would have been
impos bla

)

and as -hAshworth, J., continued:

“The issus is whether there was on the
avidencs any material which mads it
incumbent en the learned judge to leave
that issue.”

This principle was also recognizad by Geoddard, C.J. in R. v. Lobbell

L1957 1 ©.B. 547, in delivering ths Jjudgment of the Court:
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"...Xf an issue relating te scli-drnfonce
is to be left to the jury thers must be
somgz ovidence fyrom which 2 jury weuld
be entitled to find that issue in favour
cf the accused, and ordinarLly no doubt
such evidence would bs given by ths
defence. ..."

and later he szids;

"e.. It is perhaps a fine distirncuicn

to say that before 2 jury can find =z
particular issue 1in quOUf of an
accusad person he must givs some
@vidznce on which it can be found but
nons the less the conus remains on the
prosccution; what 1t really amountcs

te is that if in the result the jury
are left in doubt where the truth lies
the verdict should be nou guiiry, and
this is as true of an issus as ©o self-
defence as it is to one ui provocation,

L1

Iin D.P.P. v. Leary Walker {1974 12 J.L.R. 13(9, at page

1271 Loxd Salmon in delivering the judgment o the Beoard,
zcognizad and affirmed Lhat in cascs where s~lf-dsfence is razised

¢s a duefence, but thz evidence is such that provocation cculd have

Bl

erissn, then the trial judge had a duty ito leave that issu2 for

the jury. He neverthelsss continued:

“Thers might be a case im which proveca-
tion is raelied upcon but not sclf-cdefencs
although thare is evidence from which
self-defence could pessibly be inferred.
This, however, is hardly more than a
thooretical pessibility becauss if there
ware even only the slimmest chance of
sczif-defence succeaeding, it is difficult

te imaging any raason why counsel for the

ccusad should fail ro raize it and
elect to rely solely on provecation. ...

i

o

5]

{*

[

He however followed by stating:

“ee. In zhis unlikzly event, it would,

no doubt, be the duty oif ths trial judge
o leave self—defence tCc the jury and
to give & cargful directicon on that

defenco.”

In R. v. Michael Bailey 5.C.C.A. 141/389 {unreported) cazad
Fist January, 19%1 rhis Court per Cerey, J.A., agaln reiterated

rhe prainciple at page 3 as follows:
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“There can be no doubt that a duty
which 1is placed on a trial judge is

o leave any issue, i.u. defence which
fairly arises on the facts of 2 case,
te the jury irrespective cf such issug
baing raised by the defsence:

R. v, Porritt 45 Cr, App. R.:

R. v. Blbert Thorpe S.C.C.A. 7/C4
{unreported} dated 4th Junsg, 1957.°

Before the Bailey cass this Court in R. v. &Albert Thorpe

isupra) decided in 1987, had alrsady approved the principle. This
was a case in woich the defence was an alibi,; and on appsal

against the conviction for murder, after

Jall

thoercugh examination
¢f ths cases, this Court, in a vaference to tha facts of the casz,
specified clzarly, the spplicaticn cf the principle. Thse follow-
ing woxds fell from White, J.A. at page 1§5:

gict it is undeniable that

By their ver

the jury found that the appellant was
present on Quasi Road, on that meorning.
But the mere fact of his presence did

not concluds the guestion that thg jury
had te decido: ‘In what circumstances
cid Duhaney meet his death? The jury
should have been told that if they found
the applicant had lied when he seid he
was aelsewhere, it would be inescapable
that he was present on the scenz. They
should then go ob to examins the facts
discloesed by the evidence and teo
detarmine therefrom whaether thoe appellant

acted in self-defence ¢r zeactod as he
did by reazson of provecation. Thers was
just enocugh evidence te railse these

guestionsg.”

it is ibercfore plainly settlsd that where on the evidencs

-

in a case, a particular defence arises even though net relied on
by the defence, the trial judge has a duty to leave that issue for

the consideration of ths jury.
However, Mr. Eugh Wildman for the Crown, maintained that

the evidence in this case, did not give rise te the issue of self-

&
Fin

defencs, because where seif-defence is reliced on, there must be
avidence that the sccused did a voluntary act, and thers was no

such evidence in this case. That where the evidence does not arise

on the Crown's case, as it 4id

i
]

¢ in the iustant casq, the dasfence
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has a duty to adduce evidence from which a prima faciz case of

sezlf-defences is mads cuwn. He contenaed that this proposition

o

1S @Van more s, whars the accused raises a defsnce contrary to
self-defence, such as in the instant case wherce the defance
was one cof accident.

For suppcrr 2¢ rélies on the dicra of Stephenson, L.J.,

1

in R, V. Bonnick {1978] 66 Cr. App. k. 26¢ at page 269 which

gLacess
"When is gvidencoe sufficicnt to raise an
igsue, fo “”ampler self~defance, fit
to be left to a jury? The guesticn is
ong for the trial judgs to answer by
applying commonsanse to the evidence
in the particular casc We do not
think it right to go further in this
case thar to state our visw that self-
dzfencs shculd be left to the jury when
thare is evidence sufficicently strong
Lo raisse & prima facie casc of self-~
defence if it is a2ccepted. Te invite
tha jury to consider self-dafence upon
ovidence whici does neit reach this
standard weuld be to invite spoculation.™

In coming Co this conclusicn, Stephenson, L.J., was cbvisusly

following the carlicr case of D.P.P. v. Walker (supra) in which,

the Privy Council had holé s
“... that whers an accus<d has not relied
on sglf-defence and the evidencs beforse
the jury is consistent only with the
force vssd boing far greater than could
conceivably have been necsssary, no
appeal can succesd on the ground that
the judge did not leave sclf-defence to
the Jury; ..."

The aunthorities including Bomnick (suprz) and Walker (supra)
@stablish in our view that once there is evidence in the case upon
which a jury could properly acquit :the accused on the basis of
self-defence, then it is incumbent on the trial judge to leave that
issue for their coansideraticn, even whare the issue is not relied
on by tng defence.

We now lock on whether the issue of self-defence arose on the

evidence
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In our visw the svidence of the appellant clearly left
the issue of self-defence open for consideration. Though he
denied that he dcliborately and intentionally shot ths deccasad
he nevertheless described circumstances, which if belisved could
indicare that he was acting in defence of himself.

He testifizd that he was there in the lawful execution
of his dutiss, when on seeing his colleague, (whe was also on
his lawful dutics) under attack by the doceased, he went co his
assistance and religved the attack upon him by pushing'away the
deccasad. Having deone so, ithe decszased turned nis aggressicn on

him, and entersd into a struggle with him. He then saw th

2]

decaased move nig hand to his wailst, and he held unto the hand,
only te discover that the band of the deceased rested on & gun.
klchoughk the appellant was holding the hand, the deceased
nevercheless continued the struggle, by grabbing the appelliant

in the front of his shirt, and at the samec time bottles were being
flung at him from behind, some of tham nitcing him. In this
regard the evidence of Cons. Boothe, & witness for the Crown,

that the firearm was discharged after the appeliant was hit would
be of significancsz in relation Lo a consideration of the issue of

celf-defence. 1In addition Cons. Boothe alsc supports the evidence

rt
i

of tha appsllant that the bettles wezre in fact flung at the
appellant, and that there was in fact 2 wrestling in progreéss
betwesn the deceascd and the appeliant whzo the firearm was Gis-
charged. 2also supportive of che latter is the zvidence of Crown
witness Karen Lshman, who alsc testifisd that there was a struggle
between the two men, with the appellant trying to relieve the
deceasad of his firearm. Sgt. Simpson®s evidence also coincided
with that of the appellant, thaz the deccased ‘went Lo his waist’,
the appellant held unte his hand, and then +he deceased held the

appellant in his shirt after which bottles were thrown.
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The totality of the evidsnce brigcfly summarised berein,
plainly indicates that ths issue of szlfi-deafencs was raissd.
Mr. wildman, cenizends however that it deoes noi, because therse
was no admission by the appcllant that he delibsrately and
veluntarily discharged the fifﬁarm.
In our viaw this polini is clzarly answerad by the
thorities. It would have becn open 1o the jury to accept
that the appellant spoke te the truth, in describing the circum-

stances that existed whon the fircarm was dischargsd, but

Q-

nevertheless conclude that i1y was discharged

o

oliberately. Indezad

i
oy
o
b
(1
<

erdict of manslaughter leaves it withour doubt that vhey

ot

concluded that the sppellant deliberztaly shot the decsased, as

o+
by
a
‘-e-
<
&

kg
£

iCt.had L0 be based on provocation, which was left to the
jury. The zvidance capable of amounting te provecation in our
view could only be the vary ovidence which indicated that the
appzilant may have been acting in self-defence. The dicta of

Carey, J.A., in the case cf R. v. Michael Bailey (supra) is very

relevant to tht¢ facts as thay unfolded in this case. In that case
s in this, the defence of accident was put to vhe jury, and self-

afence withdérawn from their consideration. Thase are the words

[l

of Caray, J.k.:

"Indesd wa venture to think *hat sealf

Tx
defence as a concept embracas not only
a8ggressive actlion such as

& pre-smpLive
striks oY aggrgessive ro aCEJru but

egually to « whally defensive posturs
wihich resulits in ths death of an
attacker. What ths perscon atiacked
intends ig nct to kill but to defend
nimsalf, His action whethsr aggrassive
or defensive may rasult in d)&?n. The
law stated by Foster [C.C. & C.L. 2731 -
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" "Was that a man is Sustifiod on
resisting by feroe anycac
manifestly intends and
endoaveurs by violenocg o3 suy~
prise teo commit a known felcay
against either his parsch,
habitation, or proparty. I
these cases he is nor obliger

to rotreat, and may oo LELc.ly
resist the attack whers bo
stands bur may indeco purses
his adversary until the dangir
is ended, and if in conflict
between them he happons te

ot

%11l his ﬂt,apkvrg such killi:ag
is justifiable.’
We would emphasize the wordis ‘1«
the attack whore he stands.' ¥z
zlso nete that the triel judas left
the issus of provocaticn and he
5¢ on ths basis of ths :
statemont....
it seems to us absolutcly ille: ical
,nat tine judge lefv to che Sur, the
ssue of provocaticon which has all
tne ingredients of seli-dofonce in
a murder cass, but omiitad (o
mention self defencs.
remains tha same in hoid

The above words zptly describe the siiuatiszs i- the instant case.

Mr. Wildman also contendsed tha. in ::ii-Jefence, where thae

defencs is bascod hensst belief, thin ir ls incumbent on the

accused to give such @evidence as the fest iz a subjsctive test

{R. v. Solomon Beckford {1987} 3 All =2.3. 125, and a jury can nc

longer determine the state of an accuscd's wpind based on an
chjective view of the evidencs. In cur view —his proposition is

misconcelved., If an accused kills wherz in circumstancsas, it can

be presumed on the evidence that he must havre apprehended that
his life was in danger then thag per se must be evidence upon which
1{ can be concluded thet ha acted in necessary sslf-defence i.e.
that he honsstly b#lisved that te be the case.

This was recognized in ths

Lord Griffich in sllaviating feax

iresult in many acguittals stated (pace 432):

111

-+ In assisting
whethar or not th
genuing belief the

tha juvry ~o odohagrming
& ACCusen e
£ judgs wiol ¢! course

a

direct their attention ro (.weo feacures
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“cf the ovidence that make such a
belizf mere or less probabla.
Where there arc no raasonable
grounds tc hold a beBef it will
surely only be in excepticnal
circumstances that a jury will
conclude that such a belisf was
or might nave been hald.”®

indeed, the learned trial judge séems te have recognized
that the subjective stats of mind of tho appeliant could be
inferred from the circumstances of the casg, but somchow shifted
the smphasis from & considoration of the merits of the defence

te an irrelevant commsnt adverse to the appellant's case. He

said:
"How, imagine - this is a comment

. I make: This man grabbed hinm up.
inspector pushes off tho man, the
man meves to his waist, now, as
pclice cfficers, what you think
would have besn their state of
mind to s&e a man going ic his
waist? You don't think it would
bz, the reasonzble thing thac
would have operated in their minds
that this man weuld have baen going
to his waist for a wzapon and in
that situation, Mr. Foreman and
members of the jury, 2ll Mr. Simpson
do is tc step aside and watch from
tha gallows, (sic) so to speak, watch
from the grandstand, so to speak.”®

or those reasons we concludad that this was a case in

t1j

e which the evidence in its totality was such thar it was incumbent

on thz trial judge te have left the issuc of self-defence to the
jury, andé irn not deing so ho deprived the sppellant of a chance
of acguittzal.

2. ACCIDERT

Thie ground makes a two~pronged attack on the manner
in which the learned trial judge dealt with the defencz. The

appellant contands that thare was no lcgal definition of accident

r;

given vo the jury and instead the learned trial judgs made

sevaral unfair comments which wars such as to undermine the



It iz undisputed that the lesrned traal judge

attampt to give a

that in casss such as this

act without negligonce is
Mr. Hamsay contended that
the Jury teo det urmine the
gquestion of accident:

-

i, W=as tno

definivion of accident.

jucy zhat "z killing which

did not
We would reitsrate
the learned trial judge should tell
goccurs in the ccurse of a lawful

accident” {R. v. Michael Bailey (supra)

the learned frial judge did not invits

]

folliewing quastions in considering the

appcllant entitied in the course

°f his lawful duty to apprehend the

docgased’y

2. In such circumstances was ho

Lo protece

entitle
himself from an actuasl or

apprehendsd ancack?

3]

2. Was he,

i
o sagk o

the circumstances entrtled
romeove: the gun which the

deczascd was apparently attompiing 4o

LaT-,-

from his waist?

4. If the dsceased continued his attemph

Lo draw his gun, and at

the samotlime

othars attac%ac zhe appellant from

benindg,

appellant,

abseolved?
The learnaed wrizl
sccident by way o y:

wi.ch Mr. Ramsay contends

ide2al manner in which o

in several passagss direct

accepted tha

raft them in reas

“If you believe what he

and i
any n@glig?nc

f the specific

cnable do

the gun went off without
on the part of the
world the appellant be

udge did not approach the guostion of

examination of the ovidence for

and which wo feel would heve bzen

the jury as to their duty if thoy

account given by the appellant or if that account

ubt. in onz such passags he stated:

told you,; that

mhe gun was in his hand and went off

accidentall
missiles

him andg

that was how tho

ly when he was hit by

chrown by an unruly crowd or
that somebody

actually bheld it and hit
gun went off,

then you must acguit him. ...°

).



In our vigw, Thsse dirsclions, in the sircumstances of
this case, covering in a global way, all the decailed guestions
which, given thsz dafence, the jury would nzve 1adé Lo dsiermine,
wore adeguate as te definition of accident, and actually would
not have deprived the appellant of a proper coisideration of the
matters In his fzveour in that regard.

Ve must deal with the sccond limb of Mr. Ramsay's
greund in rslation te accardeni in which he cemplained that zhe
trial judge analysed tho evidonce in favour of the prosacution

and against the app=aliant an

L.

Lo the jury theroby undermining the defence of accident. The
majer complsint in this regard related to evidince concerning the
shewing of his idzntification booklet by the docsascd The
proszcution, . had threough Cons. Boothe alleged that it was to the
appellant that ths bocklei was shown, wheress .he defence alleged
through Sgi. Simpscn, that the booklet had becn shown Lo him. The
issue was a mauter which was of great imporcancze to the defence

23 it went tc the core of the defencs, the struggls batween the
decoasad and Sgz. Simpscon having commenced as 2 rasult; that
struggle leading ©o the intervention of the appsllant. The
cenflict bewween the Crown and defence was noi as well definsd as
appears at first. Tho transeript of ths svidence, previded during
the course of ¢ha argumencs bafors us, indicatss that Crown Counsel
in opening the casc for tho prosecutich had st~ted that the
presscution's case would discloss that the ideantification bookle

Cross-

[

had becn shown to Zgt. Simpson. In addition, in th
axamination of the appeliant, Crown Coumsel zppeared not to have
been sure {0 whom tho booklet had beon shown. The notes at page

L29 roceord as follows:

l._!

"O. I am suggesting to you,
before the firecerm in vo
was discharged, Consiab
tha docosased, had used
igentification booklaxw
nimsolf ﬁither to you or
Sergesnt Simpson?

rt .‘.‘J" k—-’
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fo  Hot to me, madanm.

MK, WICHOLSON: (Counsel for zhe
Defence)

Wait a minute. Plcasc. M'Lordg,
1 distinctly hcnbmb ¥ my friend
opening her cass to the constable
identifying himaclf o

sargeant Simpscon. That is hor
czse, That is how she opaned.

I8 LOEDSHIP: Mr. Wicho
s the covidencs in Lhe c

MR, NICHOLSOH: Very wall. I
thought ...

HIS LORDSHIP: Yeou can't objact
bucause the ovidoncs in the casc
is X, so the Crowa can rely on
thet svidonce.

MR, WICHOLSON: Very well., So I
N will acdress in a certain way.
r Very well,

In addition, in cross-—-examination of the wiinoss

-8gt. . Simpson; Crown Couns¢l appzared te have been conceding
that the booklet was shown to £gt. Simpson. The notes reveal

the following suggestion by Crown Counscel at page 19&:

"G. I am suggesting char aftar that
man handcd hig identification
booklet to vou, at chat stage
you xnew he was a police officer?

On that background, We.-examine the manneg. .in’ whichs

the learned trizl judge dealt with the issus. The passage which

i

fus
;;:‘.

ST was sericusly criticisad by counsel for = appellant and which

o]

he contends,

i“)

5
e B

(‘T

he

0

arned trial judgs used teo destroy the factual

sequence and credibility of the defence reads as follows:

{‘J

“ﬁww, Mr. Fersman and members of the
jury, if it was to the accused that
the booklet was shown, if you find
that; then neow, what is the offect
¢t that? I proffar a commesnt, it
gives a lie to the whole story about
Simpson. Because, if the man showad
the bookiet to this accused man,
all this thing about Mr. Simpson
taking the bocklet and walking to
the light, z2nd the man grabbing on
tc hiim, that would not have occurrsd.
8o it is very important. Did tha
deceased show his I.D. bocklut to
this accused man, or Lo Mr. Simpson?
«++ Now, if that were the case -
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and this is a commen? I make -
that if thas man had grabbzd cn

te Simpson, when Slmpson was

going away with the bookler and
was tussling with him, what

would you have expectad whon

the inspector intervaned, that
Simpscn would geo away? Wouldn't
you @xpect him £C assist ths
inspector? inspoctor came to

his aid; and having relsased tho
man, he goes by now and says,

‘¥ou have iv sl11°. Did i happen?
was thoers any wrestling bartwoen
this deceassd man and Simpson?

Or; is it as this man said, that
thz booklet was shown to :the
accustd man? aAnd I comment again.
it is more than passing strange,
the way Mr. Simpson behaved. This
tussling with this man, inspsctor
coming LG his aid, his comrade
coming te his 21d, 2nd when his
comrade ralieves his distress, he
goes and he Cakes up a pesitien
of a disintzrasted bystander, so
te speak. Dows it make sensc?
Dogs it ring true?”

i

Given ihe bzckground, already ocutlined, whare the proszcution
itself did not advocate in torms certain, to whom u;“idén’éifl&ation
bookdet. was shownysthese:commédnts-which projected=the evidence of an
important defance witness on a poini dirscitly associated with the
issue being dealt with, 28 “more than passing strange" and there-

after posed the quasticus “"Does it make sence? Does it ring true?

were tce say the least unfair to the defsnce. On this issus

which the learne

ot

trial judge recegnized to be very important, he
cmitted to remind ths jury of the unceriainties which zmanatad
from the prosccution, and failed to invite +he jury tc consider
the disclosure in the opsning specch of Crown Counsel and the
contant of the questions of Crown Counsel (supra) tcgether wit

the evidence from the defance, in their deter rmination of where

the truth on that issuc lay. In add; ition,; instead of criticizing
as "passing strange® the conduct ap Zgt. Simpscn after he was
allegedly reloased from the hold of the deceasad by the azppellant,

he ought t¢ have reominded them of the Sergeant’s cxplanation that



ha did not go to the assistance of the appellant because he
thoughi he {the appellant) had things under control,

ancther passage of which complaint has becn made relates
to ancthexr conflict between the case for the prosecution and
that ¢f the defence. It again occurs in relation to tho
evidence of Coms. Booibihc who westified that the appellant had
hit a civilian in his face, with a gun which he (the appellant)
had removed from his i¢€t feot. The dofence denied that this
teok place. In reviewiag this evidence the learned ©rial judgea
stated:

... police and police business civilian
not geing into it: sc if bottle and
stene star: to throw, why you think it
start te throw? becausce police and
pelice start to have something, or is
it as this man says, a civilian by-
stander was assaulted and people come?
not no longer a police and police thing,
is pclice and civilian, that is what
happeneod, because ths crowd would nave
remained uninvelved, but accoraing to
this man ne kit a civilian man with
his qun and the crowd sayvs no man, this

is no loncer policc and police nows..."
{(emphasis added)

Mr., Ramsay for the appellant contendsd that the content of
the above passage, demenstrated that the learned trial judge was
usurping the functions of the jury by himself coming to a conclu-
sion of facxt ~ that fact baing that the appellant did hit a
civilian with & gun, an act which would have run contrary to the
evidence of tha defence. The learned trial judge migirt not have
intended %o say categorically that the appcllant had indeed hit a
civilian with his firearm thus triggering the bottle throwing
incident but the language employed admits of no other conclusion
than that the trial judge Zaving arrived at this interpretation of
the facts was passing his opinion to the jury as a fact.

This Court in R. v. Dave Robinson S.C.C.A. 146/89% decided

on the 29%th Zpril, 1991 raeminded that a trial judge is entitled

te make commants to the jury on the facts of the case. Indeed he
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may make strong comments,; so long as thay sre fair and the jury
is informed that tnoy may discard them if they de not coincide

with their own choughts or the issues in the case.

¥

in resterating what is indead setiled principles Carey, J.A.,

i
]

)

delivering the judgment of tho Cource emphasized:

"Where ... the comment tends to ridicule
the defences, or oo suggest that there
is scme burden on +the ccused to prove
his innccencs, or trodes the defencs,
Or 1s unwarrantad on the facts, the
judge would have Lvexr-stepped thoe lines
of proper judjcisl comment.  He would
be failing mest seriously o cnsure thea
feir trial thet the Constitution
guarantees and would lead +o a sub-
stantial miscarrizge of Justice. ...

In our view, in the instant case, tha two passages cited
above, weuld as has besn contended, have had the effect of aroding
the defence, and arc only twe examples of other passages which
could have bzan subjectad to similar criticism. We find therefore
that the learnsd irial judge in his commonts went outside of the
permitted sphare and we arc therefore unable to say that the
appellant’s casce was presented in a fair and balanced way to the

jury.

Ground 3 - AUTOMATISM

Mr. Chuck who argued this ground on bahalf of the appallant
contends thst auvtomatism arecso on the evidence and conseqguently
that defence should have bzen left for the Jjury's consideration.

In Bratty v. Attorney-General for Northern Ireland {1561 3 211

E.K. 5232 Lord Denning at page 532 gave his dofinition of automatism

as -
"e.v an act which is dona by the musclss
withcut any concrol by the mind such as
& spasm, a roflex action or a convulsion;
O &n act done by a parson who is not
censcious ¢f what he is doing such as
an act dong whilst suffering from con-
cussicn or whilst sleecpwalking.”
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Later in his judgment Lord Denning at page 535 stated the
criveria for the consideration of avtomatism as a defence
in a case. He stared:

“.v. 50 alsc it seems Lo me thot 2 man's
act 1s prasumad to be 2 veoluntary act
unlzss there is evidsnce from which it
can ceasonably be inferred that 1t was
involuntary. To use the words of
Pevlin, J., the defance of automatism
‘ought not o be censidered at all
until the defesnce has produced at
leagt prima facie evidencs,’ sze
#ill v. Baxter {1%55; 1 All E.R. at
pP. 19G6; [1958; 1 Q.B. &t p. 285; and
the words of Hor+th, J., in Hew Zealand
‘uniess a preper foundation is laid,f
sz R. v. Cottle {1933] ®.Z.L.R. at
p. 1625, The necassivy of layving this
proper foundaction is on the defenca:
ard 1f i{ is not sc laid, the defence
of automatism n2ed noi be lsft to the
jurYp .. .nc

o0

¥

e then sets out what in his visw is the proper foundation -

"What, then, is a preper foundaticn?
The presumption cof mental capacity of
which I have spoken 1s a provisicnal
presumpticn cnly. Xt does net put the
lzgal burden orn the defance in the
sams way as the presumption of saniiy
does. i7 leavas the lugal burdsan on
the prosecution, but ncvertheless,
until it is displaced; it enables the
presscution to discharge the ultimate
burden cf proving that the act was
veluntary. ... In ordsr to displace
the presumption cof mantel capacity,
the defence must give sufficient
gvidencse from which it may reasonably
be inferred that the act was
inveluntary. The evidence of the man
himself will rarely be sufficient
unless it is supported my madical
evidencz which points te tho cause of
the mental incapacity. It is not
sufficient for a man te say 'I had
a black-cut’: for 'black-our' as
Stable, J., szid in Cocoper v. McKenna
11960 Qgd. R. at p. 41% "is one of
the first rofuges of a guilty
conscience, and a popular ¢xcuse’®.
The words of Devlin, J., in
Hill v. Baxter [1958] I 211 E.R. at
pP. i97; ({1658} 1 .B. at p. 285
should be remembered:
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? I do net doubt that there are
genuine coses of automatism
and the like, but I do neot see
how the layman can safely
attempt without the help of
some medical cor scientific
evidence to distinguish the
genuine from the fraudulsnti”®

Applying the standard enunciated in the Bratty case,
Mr. Chuck contended that thsre was in the instant case,
sufficient evidence adduced by tne defence to require the
c¢efence being left to the Jjury.

In support of this, bhe referred us to three passages
in the summing-up, cne of which related not to the appeldant; but to
a2 witness called by the defence. The two passages con which he
can therefore rely are:

1, The evidence of the appellant, (page ©3)

*... He said he can't remember putiing
his hand on the tfrigger that night
but if he did, 1t was zn involuntary
act. In other words he didn't
deliberately pull the trigger,..."

2. The evidence of Dr. Henry a witness called by
the defence (page 64)

"He said depending on the severity

of the blow at ths back of the head
veu may fall forward or become
uncenscious or you may bernd and fold,
and he demenstratzd. Indé then he
told y2u about nenre muscular reflex,
and he teld you that it was somewhat
similar tc the patella refiex. E«
said that the reaction Lo the blow
to the sheouldser would be, if the

gun was down it weuld come up like
this., ..."

In cur view this evidsnczs fell short of creating the basis
for leaving the defence of autcmatism. Indeed, the mere evidence
¢f the appellant, iLhat he could not remember putting his hand on
the trigger was not evidence upon which the jury could have found
autcmatism. Nor did the evidence of the doctor which speaks of

neurc muscular reflex in such a general and unrelated way, help
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in any way to raise the defence of automatism, On the
contrary the evidence apparcntly sought to support the defence
of accident by explaining hew his handg with the gun would have
reacted te the blows he allegsdly received tc his shoulder and
neck,

For these reascns, we are of the view that the learned
trial judge was correct in nct lecaving to the juxry such a
defence, which did not arise either expressly or impliedly cn
the evidence.

in conclusion, greunds one and twa having been determined
te be valid complaints, we allcwed the appeal. We also
considered whgther in the intercst of justice 2 new trial should
be ordered but cencluded that in the circumstances of this case
the appecllant, having heen acquitted of the charge of murder,
w2 should not allew him to face another trial on a charge of
manslaughter. For these reasons we made tho crder already

referred fo earlier in this judgment,



