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}Delroy Chuck for the appellants.

. Kent Pantry and M1ss Marlene Harrlson for the Crown. e'

" Gth March, 1987
. ROWE, P.:
Lane Sunermarket 1s 51tuate at 26 Constant Sprlng-'
.;'Read in Saint . Apdrew,_ It is’ a large supermarket and it o
- .employs securlty guards to auard the nremlses at nzght. e
'.On the 13th December, 1985, at 1 20 a. m._the securlty
- “guard on duty at the supermarket was a M _Chrlstle and

he observed durlng one of hxs rounds that there were four1
Zmen on the roof of the supermarket and they were seen by -
“hin to be cuttlng the 21nc of the roof._- He called he
'resald to these men: and the reply he recelved from the roof
'ewas the shout “Shoot de boy.? He thereupon drd not. walt
o be Sﬁ‘t,.uuu 2 {vaa 50me.shots towards the men who f"
e'were on the roof and they scampered away.; He made a report

L -to the polwce and when the pollce came they made observatlons,




__and they saw spets of fresh blood 1n an area wnlch

suggested that someone on the roof had beeﬂ shot

'_Mr, Chrlstles the Securlty guard ifbserved thet the
_nen 1n fleelng he left a sheet of ZlnC cut as also
-cuttlng tools, an oralnary sew a hammer and a hooker,
.somethlng whch 1 1mag1ne was to be used ao?pull nalls'”“ﬂ:'

eand th1ngs of tnﬂf sort Those tools were avallable et?a"-”'

trlal._'ﬁ::
o On reallslna”that 1t was possrble Lhat somebody

had been shot, the nollce began to make 1nvest1gatrens.g

-In the meantlme however” a report was recelved from
'the medlcar ASSOC1ates Hospltal and a pollce offlcer
went to: that 1ﬂosra:tt:el and there he saw tbe evpellant |
Thomas.; He 1de1t141ed hrmselr to the apv»llart Thomas
fand enqulred of 1homes how 1; 15 that he had been wounded
because Thomas was seen to be sufferlno from e gunshot

.3wound 1n the left 51de of hlS abdomenff Thcmes reply to

'the pcllce offlcer wesg”A de one.Stepheﬂ mek me get shot
and’ hlm leFt me end gone.”_ The pollce offlcer after i
mak1ng further enQLlrleS took t e appellent Thomas to
the home of thejﬂnpel7ant Stephen Boothu on Derrymore
'Road and accordlng to the evzdence grven at trlal when

home of Stenhen Boothef&ﬁh

“ﬁas opened by the aneellant

they knoc}ed and thc'aoo
':fBoothe. _ Thomas sald p01nt1ng to Boothe,_'See hlm there

'jand the eppellant Boethe is seld to have replled-

j.offlcer
'r”whey me dovﬂ te' whlch the appellant Thoﬂas replled *nIs

V"feV1dence 1s that to thls accusatlon Boethe remalned

1_311ent._ The aollce ofFlcer arrested Beoth and charged

"7n1m thh shon breahwnc Wlth 1ntent. He cautloned Boothe




and Boothe is alleged to have sald rbfer&lna to the
appellant Thomas, "Me tell yu sey to tell thom sey that o
vu get shot .at. Westﬂlnster Road ”__ Thomag_ré ated o
his accusation, A yu mek me get chot ' | o

_The evidence for the prosecutlon furchértﬁas_fha£ 
when-the,man@gey_of §§é_Lane Sgpermarket VlSlted.the o
supermarketionnthe_follqwing day he found b sheet
of zinc was 1lifted from the roof, and belaw that 11fted
sheetﬂthe,board.whi;h:cqyered the:ceillng_was_partly
sawn. - Fe noticed that second sheet of zinc was lifted
but the,board.pndernaath:Wasﬁ}ntact, | : o

. The learned resident maﬂistrate heard the_defenée,
That of,;theyappellagt Thomas was that he was on_ 1s way
home.anﬁthe,night_in questiqn?”;hat_he:was er up whlle:
walking,alqnca.Westﬂlnster Road by a young. man w1th 2 guﬁB
that . the man demanded momney of him, that hn wrestled w1th
the man,.and that the man shot him and ?hen ran away
Hawing,bgenwshotgEsaider,_?nqmas, he wen to tbe home of
¥r. Boothe whom he knew before.. He could only munble
that,he;hadﬁgot¢shotsuand;Mr. Boothe tooﬂ A1ﬁ to the
Medica1g3§socia;esﬁEgspiﬁal and hg_wasJﬁwa1§;ng_th¢?¢
when,the_3urse,calleditheﬁpqli;eij: Théﬁﬁs.dénied that'hé
had told;the.police,anyphing_at;a;l in r612t10ﬂ to the
appellant. Stephen Boothe, _and especially denzed that he had
told: the police thatp YA Stephen mek me geb shot and 1eftnﬁ
~amd: gone.’;  He.denied that he, had beep to, the Lanf Ny
Supermarket on that night, .and that. ‘he, ﬁnpw anvthlng about
the attempted break- 1n._; , - L | .

The defence oL the . apﬂellan* Boot%e Was tnat he was

at.his,h&use;on;thls_partlgularTn;ght ana taat tﬁﬂ_“ |
appellant. Thomas .came there, that Thomas hﬂﬂ been known to

him for two years, and that because Thomas was Dleedlng



and told hlm that He hed been shot bY thleves he dec1dede”*;*5:
to help Thomas,.gOL a taxl and took Tbomas Llrst to Lhe *
Unlver31ty Hosnltal but there belﬁg 70 doctor on duty at*f
that . hosplta1 he then took hlm to tbe Andrews Menorlal .
Fosplfal along HODe Road Ne doctor was t ere elther,-e?
and he’ took hlm to the thzrd plar‘ey the Nedlcal Assoc1a£es ”fb'
HOSpltal where he lch hlm on a stretchers but before
he left he gave tne nurse certaln detalls about hls name.
end his address._" | | i - } |
feThé 1mport of thls eV1dence was. Eﬁetfit_was:uﬁ?
necessary for the ap ellant Thomas to have Egiéviﬁe'boiitee
anything about the a“eellant Boothe for the pollce to have
been able to flnd Beothe because 1t was easy Tor them to have
ascertalned thls 1e¥ormat10n from fhe nurscs eL Lhe o
hospital. | Thomas denled that he had any cenneetlon at all
with the 1nc1dent at Lane Supernarket or. het ke had-made'
The 1earned re51dent maglstrate found the anpellants
gu1lty saylng that He accepted the eviden e?for the '
prosecut1on_and he re3ected the eV1dence fe* tbe appellants
wherever it ﬁes in" confllct w1th the eV1dence For the pro~
secu:ieﬂ,ef¢hﬁe aid. 1q partlcular that he qccepted and ‘relied
on the evidence of Detectlve actlng Corperal Courtney Ferguson
as.. tofthe statemenﬁsand the conduct of both eccvsed in the -T
course: of hls 1nvest1gat10ns._f;¥___ i | ‘ﬁli ”
| Before us, Mr, Chuck grgued on behalf eF both 73 fe 
_aepellants that the eV1dence d1d not dlsclose the elements.x
of the offence oF shonbreeklng 1n that tﬁere was no eV1dence.
of entry 1nto the bulldlng whzch 1s a prerequlslte of the  f
offence of shepbreak1ng w1th 1ntent°% Altheugh we d1d not

call. upon the Crown to ﬁelp us: 1n thls netter, the ev1dence o




in our view was clear that there was no breaxing To the
extent that a hole nad oeen crgated 1n th brlc of the
shop and sO that ﬂt thp hlghest the offeﬁce was an attempt
at shonbreaklng mr ChucL conceded tﬁat the bv1dence
was capable. of sbow1na that_bhere was an 1tt@mpt at shop-
oreaylng Th;refo eg.ln relatlon to the weilant Thomas

' i other _
he d;d_aot go .on co:adv1nce any%ground in SLpport of his
sspeel. o N O ._

In ralatlon to'ﬂmzavpellant Boo hé he argued

grounds 2 and 3. Ground 2 was:

tThet the evidence agalnst ithe aopellant
Stopben Boothe is flimsy based on un-
recorded: statement allegedly given to the
police officer and tngt'ﬂxﬁe s¥atements’

. Aare - .

A1) un;eﬁlable,_as they. are based on
the memory of the police officer’
~as Lo waat he heard aﬂd recalled

(ii) -that the statement was obtalned
witheut the usual cavtion:

(1312 It is uncorroborated whic%“is~

= _considered necessary. in cases
where evidence originates from
an accomplice."

fnd ground. 3 was:

#That under: all the circumstances of. the

cass the conviction is tnsafe and

- uynsatisfactory. and would hmouﬂt to a

miscarriage of justice.”

Blthe course oF hls araumeqt before us Mr. Chuck

Bolnted to the fact Lhnt what was allegedly said by the
apﬁellant Thomas when ﬁoothe opened the door could not in -2ny
event be ev1dence agalnst Boothe because Boothe might ‘not -have

heard and mlght 51mniy have asked ”Wﬁey me do?' by having

S5e!

Lp

31} the wollce offlcer." He Sald further that it is-poésible
thay even when the D011C° offlcer al;eged that Thomas sazd

it Was. Bootne who had caased him to ‘get shot, the fact that
Boothe dld net replf w1wht mean that ‘Boothe " had not - heard

In bls forth*1ght and CLaracterlstlc style Mr. Chuck“dld




admit that if Boothe heard'bcthTéfatements-and-did*not-reply
to thehseqqnd__stgtemept’of accusatlon whwch is a matter to
which~hé”wou1d have-beéﬂ eﬁnucted to have made some reactlon,
it could be used as some ev1dewce agalnst h ?= although he ;
said, it was fllnsy.“w_'  | : o H  B

_ _  In relatid; to tbe statement Wthh the DOllCB'.

said that the appellant Boothe made after caLﬁlon Mr. Chuck
argued that thls could probably amount at th, nlghest tof"“”
the 1nference that Qoothc was attemptlng to aerv&rt the
course of Justlce 5y : temptlnc to glve Thowas an a11b1
which he did not in truah-possgss.'u Agaln hc was forced
to admit and to concede that having regard to the length
of time which elapsed between_thé”shboting by the security
guard and the time that _Boothé'waS“picked up, that having
regard to the efforts which*Boothe-said-he.made to get
medical attention for Thomas'énd7yet3500the did not report
the matter to the police that these circumstances were capable
of having the meaning that Boothe was a member of the gang
which was attempting to break ianto Lane'Supermarket. On
that state of the evidence, he conceded that if the resident
magistrate drew these inferehceg, they could properly be drawn
on the facts and, therefore,'thé-coﬁﬁidtidn for attempt at
shopbreaking with intent coul&:not be assailed.
In relation %o sentence, Mr.'Chuck pointed out

the fact that this was the firSt-coﬁVicticn for the appellant
Boothe d hat although Thomas is alleged to have had two
previous convictions, the learned r951aent maglstrate was

sentencing them at the time for the completeé cffence of

p;a

wopbreaking which carries a-muéh-higher-penalty-than the
ffence of attempt and he,f'théiefdre,'suggested.that in
all the circumstances the proper gentence, if a custodial

sentence ought to be imposed, woﬁ1d_be one of ¢ighteen

moniths at hard labour. - With this the Court entirely agrees.




.The apneal ﬁgalnst édnﬁittion is'allowed:in'part;
Verdict of ?ullty of shopbreaklng ‘with intent set aside and
verdict of attempt at Jhcnbreaklng with intent substituted.
The appeal qgamst senteﬂce is allowed9 not on the basis
that 1£ 1t were:%oubrukk g and 1a1ceny Lﬁo”yéars would be
too high, but because t%e offence for which they are being
convicted ;s attempv at ionbreailnc the senten ought

te be e1ahtben nontbs at hard ia Dour9 and we will allow it

to rTun from the datu % convictlon.




