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IN THE COURT OF APPEAL

SUFREME COURT CRIMINAIL APPEAL NO. 112/76

o BEFORE: THE HON, PRESIDENT
- | THE HON, MR, JUSTICE WATKINS J.A.
THE HON, MR, JUSTICE BENRY J.A.

- e ——

Mr, B, Magaulay Q.C,, and Mr, K. St, Bernard
for the applicant

Mre JoS¢ Kerr Q.Cy, Director of Public Prosecutions
and.Mr, G4 Andrade for the Crown

February 21, 22 Rk, 25
Mapch 1, M Seté

WATKINS J,A,

This is an appligation for leave to appeal from a conviection
for murder recorded in the Home Circuit Court on June 17, 1976 before
Robotham Jes and a jury. At the end of six days of arguments the Court
took time for consideration, and on May 27, 1977 the Court by a majority
refused the application, This is the dissenting judgment,

The vietim ichard Mills died at his home No. 46 Woodhaven

Avenue, St, Androw on May 18, 1974, Vith his wife Ccleste Mills, a lady,

.reputed for her beauty, who bore him a son named Ian, [dchard carried on

the business of a restaurateur at 7 Constant Spring Road in the same parish,
The applicant was a policeman, Attached to Traffic Headquarters his
duties secmcd less arduous than thoée of other policemen, Mondays through

Fridays his hours of work were from 8 dee to 5,30 pem. On Saturdays he

~ceased work at 12,30 p.n, and he did not work on Sundeys at all. These

circumstances facilitated his engagement in the evenings by Mr, and Mrs.

Mills to carry on on their behelf the business of the restaurant, where he
had been accustomed for some time to have his evening mcals, On occasions

the applicant drove the family van, carried Tan to school, and visited the

fanily rome at 46 Woodhaven Avenue, In course of time a closc relations
, Yy

ship developed between the appliéént and Mrs, Millg apparently
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sufficiently close indeed to attract the displeasure of Mr. Mills who
began, but later discontinued, divorce procecdings in which the applicant
was, or was to be, named. In February 1974 the applicant and Mrs. Mills,
having left the latter's home'early one Saturday afternoon, did not return
until early the succeeding Sunday morning., Mr, Mills oxpressed his
disgust and ordered the applicant to leave his home. He stood his ground
however, supported by Mrs, Mills, and it was only upon the arrival of the
Police and upon their insistencc that the applicant rcluctantly took his
leave., For his part the applicant quite openly expresscd to Mr, Mills
his resolve to have Celeste (that is Mrs. Mills) "for your (Mr, Mill's)
time is up now." From that time the applicant never rcturned to the
matrimonial home,

In the evening of May 18, 1974 Mrs, Mitchell who lived at
44, Woodhaven Avenue, and a closc friend and neighbour of the Mills, had a
party for one of her young daughters and Ian, Mr. and lirs., Mills together
with Ivy Fraser their domestic helper attended., Mrs, Mills did not long
remain, She left the»party at about 6.30 and in fact she never returned
home until about 2,30 to 3 a.m. of the following Sundey morning. The rest
of the fanily returned to No. 46 at 9.30 awm., They entered by the open
front door, the rest of the house having becn alrcady locked up by Ivy
much earlier that cvening, and they all sat down to watch tclevision,
Mr. Mills, a botile of pepsi-cola close al hand, reclincd in his favourite
chair, the back of which stood upon an open glass sliding door from which
cntrance was gained into an adjoining storeroom in which was kept among
other items a meat-cutter to which was attached a length of electric cord,
At 9.45 Ivy and Tan retired to theirlrespoctive roomns, leaving Mr, Mills
still watching television, the front‘door also still open., Three-quarters

of an hour later Ivy heard tr., Mills scream, a soancwhat faint sound of
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her name upon his lips. Quickly she put on her dressing gown and went
to the living room. The television set was still in ope;&tion but
Mr, Mills was not there, She turncd on the light in his bedroom and there
on the floor she saw the prostrate body of hor employer. He made response
neither when she called his name nor when she cnquired what had happened

to him, Fearful, Ivy returned to her bedroom, locked herself in as securely

‘as she could, and standing on her boed and Llooking through her bedroom window

she called out to her neighbour Mrs, Mitehell and asked her to come for
something had happenoed to Mr, Mills, DMrs. Mitchell roesnonded promptly to
her entreatics, and it is around her testimony as to what she said that
she saw when she went over to No. 46 that the whole case against the
applicant revolves. Dr. Marsh testified that the deceascd had died from
aspliyxiation by garrotting with an instrument like the cord-on the meat

cutter,

Mrg, Mitchell's testiaony -~

Mrs. Mitchell was a nurse of many years standing., Her husband

was the manager of a bank in Hontego Bay and as for soue time before the

. ot

date of this incident there was no telephone in their home, it was
Mrs, Mitchell's practice to meke and receive calls on the telephone of
her neighbour Mrs, Mills, On one of these trips to the Mills' home

X

Mrs. Mills introdﬁéod the appiicant to her and thereafter and up to the
date charged Mreg. Mitchell said fhat‘sho saw the applicant no legs than
fifty vinmes at‘No. 46+ 'The defence catvegorically denied this. Having
been sumnoncd on this particular night by Ivy, Mrs. Idtchell said that
she hurried to her car porte which overlooked Ivy's bedroom. From that

position she lcarncd from Ivy that something was aniss with Mr, kHills,

She returned to her house, put on her dressing gown and equipping herself
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with flashlight and smelling salts she scaled “he dividing wall betwcen
the two hoies, crosscd the lawm at No, 46 and ::nde her way to the front of
their prewises, From this criticol point onwards the accounts of Ivy and
Mrs, Mitchell differ, Mrs, Mitchell's account is that os she got on the
verandah step she saw the applicont with Mr, Mills reclining on his back in
his hands. Shc spoke to him, The applicant, she zaid, continued to carry
Mr, Mills down to on Escort car that was parked in the drive woy, the left-
hand door already openy The applicant dunped Mr, Mills in the car, closced
the door and faced her, for she had followod hin dewn to the eary The
applicent took off the dark gloves he was wearing and addressod her thus
"You arce MNrs, Mitchell," She replicd "Yes, I am lirs, Mitchell, but I an
here becausc Ivy the helper colled me saying that Mr, Mills is sick and I
an a nurge," The applicant left her there, went back to the house, and then
returned to the right hand side of the car, He fiddled with the keys for
the car for scae time unable apparently to find the right one. Mre, Mitchell's
offer to help was refused. She then said to him "Doecs iwrs, Mills lnow that
Mr, Mills is sick" ond ho replicd "No, she is at work" lirs, Mitchell then
enquired "Where is Ivy" whereupon the anplicant replicd "She is inside there
in her roor," Mrs, Mitchell then expressed a wish to lock at Mr. Mills
and the applicant replied M"No, you might not like what you will sce because
he is vouiting," Mrs. Mitchell turncd her flashlight on the body of
Mr, Mills and saw that whilst his buttock rosted on the left bucket seat
his torso was rather wedged between that seat and the one on the right side,
She ncither saw nor smclled vomit. The applicent volunteered "I an taking
hin to the hospital but trying to find the keys is the other thing,!
Significantly enough when cventually the Pelice cance andd examined the car
they did find a key in the switeh but it was not the right one. At his

request Mrs, Mitchell opened vdde the driving gate, left the applicant by
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the car, and wes glad to return to her home where she locked herself in,

On her way back she again stopned at her car porte and spoke with Ivy.

She did not however tell Ivy what she had just scen, 1frs, Mitchell called
her husband on the telephone, Mr, Clarcnce Walker, Attorney-at-law,

cousin of Mr, Mills and fricnd of Mrs, Mitchell arrivcd about one hour
later, that is between 12,430 and 1 pem, He apparently had learned of the
incident through.Mr, Mitchell, Mrs, Mitchell admitted him to her boedroom
and there she told him all that she had sceny Shortly thereafter Constable
Fuller arrived and she said that she also told Fuller what she had sceng
Betwcen 2430 and 3 agnge Mrs, Mills arrivedy She made three or four telephone
calls, calling hospitals cnquiring for her husband, During all these
happenings there was light in the television room. It shone on to the
verandah through windows without onstructing curtains, There wag a red
bulb in the car portc at No, 46 hansing over a disabled ven narked there,
Bright lights shone from the eaves of lirs, Mitchellls home onto the lawn of
No, 46 ond at the entrance to No, 46 there was a street light brightly

glowing,

If Mrs. Mitchell had becn the only witness called as to the
facts by the prosccution, the verdict cf guilty rcturncd by the jury,
one may confidently say, would have been virtually unassailable, As it
was, howovér, the prosccution called two other witnesces to facts whose
testimony in the one instance created scrious internal conflicts in the
case for the Crown and in both instences brousht the conduct of

Mrs. Mitchell under scrutiny and questioned the veracity of her story.
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The testinony of Ivy Iraser -

So far as relevant Ivy Fraser said that having come out to her
car porte in response to her call Mrs, Mitehell M"went back quickly in her
housc and then she ran out back nnd come over the wall," TFrona her room
she heard Mrs, Mitchell around the front talling to her and asking her to

comc out the room and in cross—exanination the following oxchanges took

place,
Qe "Now, when Mrs, Mitchell got to the front of
your house, she called to you?
iy s she ooy whore I ai,
Q1 Hold on; she called to you, You said she said

where are you?

At Yes,

Q: And you answcred?

Al I said I am in my rocm,

Qs And ...7

Al And then she saicd she is round the front,
Qs She said she was in the front?

As Because I ask her where were you and eeee
Q) And she said she was in the front?

At Yes, sirg because I heard her,

Qi Now, but you did not go out to your room?
A No, I didn't go oubt, siry®

Mrs, Mitchcll's aécount of what imiediately happened upon her
crossing the diwiding wall between hers and the Mills' preanises appears in
the examination in chief as follows i~

Qs "Now, what happened in the bedroom?

At I got my drcssing gowny slippers, flashlight and

smelling salls and came outside,

Q4 Vhy did you get saclling salts?
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HIS LORDSHIP:

-

Becouse of what Ivy told me,

I sce, You might be able to answer thiss When
Ivy spoke to you, how did Ivy appear? You arc a
nursej can you assist us?

She spoke to me in a calm voice,

Calm?

Yes,

I sce,

Soft Spoken,

Softe DNow, did you leave your bedroon after

putting on your slippers and your dressing gown?

YGS, Sir.

Where did you go¥®

I came out to the kitchen, gave my helper - .

jmstructions thot I was going over to 46,
Don't tell us what you told her,

¥ou spoke to your helper?

Yes,

Gave her certain instructions?

Yoy, sivr,

And then what haprened?

I cane out through the kitchen door, walked

downt my driveway, got to the portion of the wall

where we climb over, sat cn the wall and I jumpe
You just eased over?

Yes, sir.

Where you went after climbing over the wall?

On the lawn; and I got into the Mills!' promises
on the lawn, walked across the lawn and passcd

the bedroom window,

Walked across the lawn and passed whosce bedroom
vindow?

By the bedrocm window,

I HZ

d over,



HIS LORDSHIP:
At

MR, ANDRADE ¢

= o = O

= o = o

«e

HIS LORDSHIP:

MR, ANDRADE ;

HIS LORDSHIP:

A

MR, ANDRADE :

HIS LORDSHIP:

At

MR, ANDRADE 3

Al

-8
Whose bedroon window? The Mills?

The Mills .

Was there darkness or light in there?

There was light in there

Were the windows open cr closed?

They were closced.

So you passod the Mills bedroom, Where you went?
I was - to the verandah,

Did you actually get wp to the verandah?

Yes, just to a little rising or stcp-up to the
verandah,

There is a stepwup to the verandah?

Yes, sir.

I ssg, Did anything happen as you got there?
Yes, sirs

I want you to talk clearly and slcwly.

Speak up, you sec.

ind loudly,., What happencd as you got to the step-up
to the verandeh?

What happened now?

As I got to the little step-up of the verandah
and about to step up on to it, I saw the accuscd,
Who is thot? Would you point hinm out?

That man sitting over there (points to dock).
Yes?

Coming out of the living-room door on to the
verandah,

Spcak up, Living-room door?

Coming on to the verandah with Mre Mills in his
arm {(demonstrating),

Would you prefer to stand up and deaonstrate?
Please do so, Mrs, Mills,

Mitchell,

Mrs, Mitchell, rathcr, Would you show the jury and
the court how you saw Caapbell with Mre 1ills?

e
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A He had Mr, Mills across his arms like this, lying
on his back, his head thrown back and the body was

linp."
According to Ivy's testimony Mrs. Mitchell and hersclf cntered into
cerversaticn on the subject of Tvy's coming to the front of the Mills!
premises and this conversation tock place immediately upon Mrs. Mitehell's
arrival at the front of No, 46. Ivy further said that after a while,
Mrs, Mitchcll, unable to prevail upon her to leave her rcom, crossced the wall
and went back to her premiscs. On the other hand Mrs, Mitchell's testimony
is that no sooncr had she rcached the front of No. 46 than she was confronted
with the spectacle of the applicant with Mr. Mills reclining in his hands,
that shce was teken up with this spectacle for' scie ten minutes thereafter
until she opencd the gate of o, 46 for the applicant and rcturncd to her
home and locked herself in, She said "on my way back leaving the Mills
premxises I heard Tvy and I saw her head at the window just the same, She
spoke to me and I spoke to her," As alrcady indicatud she did not howcever
tell Ivy anything whatever of what she had just seen., Now as Mrs. Mitchell
could hardly have beoen carrying on the conversation with Ivy attributed to
her by Ivy at the very tine that she Mrs, Mitchell was being surprisingly
confronted with the limp body of Mr, Mills whose welfarc was the occasion of her
proscnec thore at  that hour of the night, a very scrious conflict as regards
a most critical aspect of the casc for the Crown hnd cuwerged, Who was
speaking thce truth, Ivy or Mrs. Mitchell? and so far as the credit of
Mrs, Mitchell was concerned, if she did indeod sce anything or anyone, why
is it that she feiled to tell it to Ivy to whose crics for assistance for
her emplcyer she had resnonled?

My, Walker's testinmony -

Mr., Walker arrivoed at the Mitchell's residence al about 12,30 a.n.
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He was admitted to the bedroom of Mrs. Mitchell where she told him &1l that
she had witnessced thabt night. Shortly thereafter the first policemen to
visit the scenc arrived. He wag Constable Midler. Vilker and Puller went
to the car porte of No. /4. VWalker colled to Ivy and his ro—assurihg
voice persuaded her to leave her room and adinit them to the living room,
Wolker asked Ivy what had happened to Mr. Mills and he and the policeman
proceeded to search the housc for Mr,. Mills, The scarch in the house of
course yiclded nothing, Later Mrs, Mills arrived and VWalker said that he
told Mrs, Mills all.that Mrs, Mitchell had told him, uirs. Mills and

Mr, Walker went over to Mrs, Mitchell's home and in the presence and
hearing of both Walker and Mrs, Mitchell, Mrs. Mills made three or four
telephone calls, some of them o hospitals, enquiring for her husband.
Walker said that from whoat he had been told by Mrs. Mitchell he formed the
impression that the body of Mr., [iills had been dumpced. A&s it were
instinctively he noevertheless wndertock his scarch of the Mills' home for
the body of Mr, Mills, HNeither instinct, rcason, judgaent, common-sense
nor mere curiosity howover lcd him to look in the Escort car which was
still in the sane positicn vhen last Mrs., Mitchell had left it. Nor did
Mr, Fuller, tho constable to whon krs, Mitchell said that she told cvery-—
thing, Whatever censideration mey have restrained lrs. Mitchell or

Mr; ﬂalkor from locking in the fSscort car, how could a constable so deny
or betray his ingtinct and training unless it was that he wns told nothing
which would have led him to gscarch the cer, Neither lirs. Mitchell nor

Mr. Walker saw fit to tell Mrs, Mills that, having heard what she was told
by Mrs. Mitchell she was wasting her time and incurring unnecessary expensc

in the futile calls to hospitals that shc was making,
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Scrgcant Leonard Wright!s testinony -
i

Scrgeant Wright wné on mobile patrol when at 2 a,ne of Maj 19
he received a report which occasioned his visiting Ho. 46 Woodhaven Avenue,
He arrived therc in thrce minutes, Up to that time no one, apart from
Mrs, Mitchell, Mr, Walker and Mrs, Mills had known or heard that Mr, Mills!
body was in the Escort car. lievertholess Serpeant Wright, within a few’
:inutes of his arrival, with the aid of his flashlight discovered the
lifelcss body of Mr. Mills in the car,

The Defence -

Pusting of the car by wmcmbers of the Criminal Investigating
Départment yielded no incriwinating evidence agoinst the appellant whose
defence was an alibi, He was at his homc at 8 Renfew Avenue atvthe time
of Mr, Mills! decath. He could not then have been the author of Mr, Mills!
death, Further he had ncver wet Mrs, Mitchell., She was either telling a
lie or was mistaken in her identification of him as the person she saw
bearing the body of Mr., Mills,

The conflict in the evidcnce of Ivy Fraser and Mrs. Mitchgll
and the conduct of Mrs., Mitchell, Mr, Walker, Mrs, 11ills and Constable
Fuller, described by counscl for the appellant asg strange, provided the
focus for the issues to be resolved by the jury upon fair, balanced and
incisive directions by the trial judge,

The ground of appeal werce many, but in the view that I toke of

the case it is neccssary only to consider parts (a) of the third and fifth:

Ground 3(&) ~ The firet guestion on the evidence wngi-
TCould lirs, Mitchell be Believed when she said

sho saw the deceascd being carried by someone in

the vard of lc, 46 on the night of the 13th May, 19747

The learned triocl judye therefore crred when he
dirccted the jury at pages 577-579 of the transcript

that the first cuestion was =

432
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Ground 5(&)

—

Was the accuscd the person Mrs. Christine Mitchell

saw that night carrying the body of the deccased

towards the car?

By so doing, the learned trial judge usurped a =most
critical function of the jury, by withdrawing from them

a question of fact, in that he was therc inpliedly
tellins thom that the evidence of Mrs, Mitchell that

she did see somconc carrying the body of the deceased

in the yard that night was a fact., That being so, the
only qucstion that they really had to determine on that
serious aspect of the casc was whether or not that person
was the accuscd, Furthernore the learncd trial judge's
error eroded onc of the bascs of the defence, of which he
was well aware (scc pe 572), in that, the defcnce had
contended that the first question on the evidence could
only be answered in the negative, In the circumstances
of this case, where the entire case for the prosecution
rested on the credibility of Mrs. Mitchell's evidence the
wrong dircction and the erosion of the defonce deprived
the applicant of a foir chance of acquittal which was

open to him thercby occasioning a miscarriage of justice,"

"The learnced trial judge failed to crystalise and

" simplify corrcctly the issues of fact in the case on which

the jury should concentrate their minds. The case against
the apnlicant depended cntirely on the cvidence of the
sole eye-witness Mrse. Christine Mitchell, The part she
Played on the nipght of the alleged murder in relation to
what she alleged saw; what she did; her conversation

with Mrs, Ivy Frascr and Mr. Billy ‘elker; and the part
playced by Mr., Walker were all matters most relevant to
Mrs. Mitchell's credibility. Therefore, this aspect of
the case cricd out for a nost scrupulous, a nost fair

and a mest balanced direction so that the jury's attention
could be focussed on the evidence relating to these
natters.s The learned judge instead of giving assistance
to the jury on thesc matters wercly recited the evidence
to them,™

The challenge to the cenviction of the applicant was therefore directed

fairly and squarely at the sunoing-up of the learned trial judge and to

allered inadequrcics therein,

v

The suming-up -

At the outset of vhat was otherwise indubitably a most exnertly
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handled and ably narrated summing-up the lcarncd trial judge briefly
outlined the casc for the crown and that for the defence, giving early
indication that Mrs. Mitchcll was the principal witness in the case. He
“then dealt with the burden of proof, the elements of murder, discrepancy,

<;,/ alibi, his role in thc casc and that of the jury, He then juxta~positioned
the strange behaviour of the Crown witnesscs with two main questions, for
the jury, which he would later identify for them in thesc words i-

"During the coursc of the address by coullzcl for
the defonce to you yvesterday evening he quoted from
the judgacnt of the Court of Appeal in which that
august body up there, in delivering the judgment, uscd
certain words which he has adopted as his own, that

(17\ "to describe the behaviour of the principal actors in

’ this drama unfolded by the evidence in this case as

strange is to neke a gross understotement." He adopted
thosc words as his own and he is asking you to agree with
that. Well what that ausust body up thore thinks is
neither here nor there as far as you are concerned., You
arc the persons scized with the trial of this case now
and it is for you to say, on the cvidence which you have
heard over the past two wecks, wheother you consider the
bchaviour of the principal witncsscs in this case strange

- or not, For even if you should congider their bchaviour

(v ‘ strange, it is not going to absolve you from answering
the two main questions about which wou will have to

answer and which I am coming to shortly."
Later on he stated the two main questions for the jury in thesc terms:i-

"Now, Members of the Jury, there is one other very
important dircction, which I want to give you, beforec we
turn to the cvidence. The crown's casc here revolves
around two main igsucs. The first one loads on to the
- other; but vou can't move on to the sccond one, unless
<; ) you resolve the first one. The two main issues are
these: Was the accused the person who Christine Mitchell
gaw that night, carrying the body of the deccased towards
the car? That is the first question. You will have to
answer the first - because if you arc not satisfied cn
that point, Meuibers of the Jury, bearing in mind that
her testinony on this, stands alonc, then that would be

an end of the casc and your verdict would have to be one
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of not guilty. If you are in doubt about it, then your
verdict would also be cnc of not guilty., Once you are
satisfied, however, to the cxtent that you feel sure
that Christinc Mitchell is meking no mistake, when she
says that the accused was that perscn, then you would
nove on to consider the sccond issuc, Then and only
then would the second issue arise., If you are not
satisfied that Christine Mitchell saw this mmn, you
wouldn't have to consider the sccond issue at all; and
the second issuc is that: Was it the accused who causcd
the dcath of the deccased by strangulation? Now, let

us roturn to the first issuc., Was the accused the person
who Mrs. Mitchell saw that night, carrying the body of
the deccascd? On this, Members of the Jury, the
certainty of the identity, as told to you by Mrs. Mitchell,
is of vital importance. If you belicve she is lying on
this, or if you believe she is mistaken, or if you find
that she was acting out of any improper motive, which
would induce her to lie on this vital issue, then that
would be an end of the matter, In this respect,
thercfore, 7ou must look at all the surrounding
circunstonces and examine her evidence very critically
in arriving at a conclusion as to whether or not you

can believe her on this."

The complaint of coungel for the appéiﬂant is that the first
question was not as the learncd trial judge expresscd it, but rather that
it was as to whether Mrs,. Mitchell had indecd scen anyone whether in the
circumstances described by her or otherwise and that this arose directly
from the cvidence of Ivy Fraser with which Mrs, Mitchell's evidence, as
already indicated, conflicted and with the consistent failure of both
Mr, Walker and Mrs. Mitchell to tell persons whom they would most naturally
be expected to tell and who would most obviously have had an interest in
knowing that Mrs. Mitchell had seen Mr, Mills in a condition which convinced
her that he was dead and that he was last secn in the Escort car standing
within the driveway of No. 46.

Still later the lecarncd trial judge caxne back to the matter
and directed the jury once more in terms in which he linked the strange

behaviour of thce witnesses with the same two questions which he had
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propounded, After narrating the cvidence of Ivy Fraser up to and including

her returning to her bedroom he saidi-

O

"Well, you saw her give her cvidence, This is where

now, you are being asked by the defcnce to say that the
behaviour of these people had been so strange as to moke
them - their evidence unbclicevable. It is for you to

say, when you cxamine the evidence, whother in the light
of the evidence you have heard and having scen the
witnesscs, whether you arc going to regard their evidence,
their bchaviour as strange and incexplicable; but remember
even if you regard it as gtrange and inexplicable, you
will still have to bring it to bear on the two questions

which you have to decide."

Finally towards the very cnd of his sumning-up and in response to o somewhat

(v ] obscurc plca by counsel for the appellant that the jury should be given some

specific directions as to how they should trcat the credit of Mrs. Mitchell

against the background of the strange behaviour of the witnesses the learncd

trial judge concludedie

"I think I told thea that very carly this morning when

I was doaling with comments of the court of appeal., I
think I told them that even if they should find their
behaviour strange it would still not abgolve them from
answering those two burhing questions within the context

of their finding the behaviour strange - the two questions:
Was the accused the person Mrs. Mitchell saw? and, if it

was, was he responsible for the strangling of this man?®

The case for the defence as we have scen was conducted on the footing =

()

(i)

(1ii)

that the applicant was elscwherc at the time of

the murder., '

that Mrs. Mitchell was mistaken when she identified

him as the person shc saw bearing the limp body

of Mr, Mills,

that Mrs. Mitchellls account of what shc saw was false
having rog&rd (a) to the conflict of her evidence with
that of Ivy Fraser and (b) to the strange bchaviour of
Mrs, Mitchell, Mr, Walker, Mrs, Mills and Constable Fuller,

To repeat, that strange behaviour consisted in this:i-

iy
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(1) Mrs, Mitchell's evidence that on her return to
her residence she spoke to Ivy but did not tell
her what she had scen,

(i1)  Mrs. Mitcholl's reasons for not telling Ivy what
she hod seon, nancly because Ivy did not mect her
at the front of No. 46 as they had agrecd to do
armd bccause despite the lapse of seven ncre mrinutes
Ivy had still failed to pmeet her at the front of
the premiscs;

(iii)  Mrs. Mitchell's failure to tell Mrs, Mills that
telephoning the hospitals was a waste of time in
view of what she had three to four hours before
seen and believed concerning Mr, Mills,

(Gv) Mr. Valker's scarch of No, 46 in spite of having
been told by Mrs. Mitchell all that she had scen.

Cv) Mr. Walker's failure to search the Escort car in
the light of what Mrs, Mitchell had told hime

(vi) Constuble Fuller's failure to scarch the Escort
car in the light of what Mrs. Mitchell said she
had told him concerning Mr. Mills,.

(vii) Mr., Walker's failure to tell Mrs, Mills that her
telephone calls to hospitals was unavailing having
regard to what Mrs, Mitchell had told him about

Mr. Mills and his own impressions arising therefrom,

The first question to which greund 3(a) gives rise is: Was the
question whether Mrs, Mitchell had scen anyonc at all, and not just the
app&itant, an issuc in the case, for whether it was substontial or otherwise
the defence was in law entitled to have it put to the jury. In R. v, Dinnick
3 CsA R, 77 at 79 it was laid down that "there is a principle of our criminal
law (which we think has been violated in this case) nanely, that when a
defence, however weak it may be, is raised by a person charged, it should
be fairly put before the jury.® The last Question put to Mrs. Mitchell in
cross-cxamination was: M"And I am also putting it to you that in fact
Mrs. Mitchell you saw nothing of what you told this court you saw on the
night of the 18th of May, 1976 at 46 Woodhaven Avenue" to which she replied

"I saw cverything that I have told this court." That it was an issue in the
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case whether Mrs, Mitchell had scen anyone secms therefore quite beyond
controversy. It was however not mcrely an issue as such raised by the
defence as such but one that sprang logically from the internal conflicts

in the evidarce tendered on behalf of the Crown and from the conduct of

some of the principal aetors in the drama that night of May 18, 1976. Further
it was a most substantial issue, MNMrs, Mitchell gave two reasons for her
failure or refusal to tell’Ivy what she had seen., The first was that Ivy

had failed to fulfil the arrangement to meet her at the front of No, 46, The'
secorxl was that she had waited near seven minutes for Ivy to meet her

around the front of No, 46.but had not done so. It was essential, indced
imperative, that the jury should decide specifically whether they could

accept such an oxplanation, Could such reasons, coming as they did from a
yespongible person such as a nursec, the neighbour and friend of a family, the
principal member of which was in distress, a person who had often had the
facility of that family's telephone to speak with her husband, amd whose child
that very evening had been the reeipient of gifts from the Mills, commend
themselves to the credulity of twelve intelligent and reasonable Jamaican
jurymen? If neither instinct, nor reason, nor judgment, nor comnon-sense,

nor curiosity could have urged Mrs, Mitchell or Mr, Walker to search the
Escort ear for the body of Mr, Mills, how must one account for the like
failure on the part of Constuble Fuller who could have had no other intcrest |
to advance than to ferret out the truth, to put together any relevant
exhibits {e.g. the Escort car) and to bring the guilty party or parties to
justice? Was Fuller really told somcthing by Mrs, Mitchell which could have
aroused his investigative instincts to go to the Escort car, instincts which
he nevertheless surpressed? Without apparent benefit of any information

or instructions, and certainly with no more information than Constoble Fuller
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flashlight into the Escort car ond there discovered the body of Mr, Mills,
If Mrs, Mills on her arrival had been told by Mr. Walker all that

Mrs. Mitchell had told him, why instead of searching the Escort caf, did
Mrs, Mills mke enquiries of hospitols by telephone for her husband? Was
Mrs, Mills dissimulating? There can be little doubt that the paramount
Question in the case was whether Mrs, Mitchell had really seen anyone as

she destified that she did, Until this question was resolved no other
question could rationally be considered and this paramount question
required a careful and balanced analysis of the evidence and of the eonduct,
described as strange, of Mrs, Mitchell, Mr, Welker, Mrs. Mills and Mr, Fuller.
Whatever views the learned trial judge had entertained of the case or of
the witnessecs from their demeanocur or otherwise it was his plain duty to
put to the jury this case for the defence. To leave questions to the jury
which ocofgtted this witel first question was to divert the minds of the jury

from the most critical issue in the case, to fatally erode the case for the

‘defence and to deprive the appellant of a fair chance of acquittal,

The complaint in ground S(a) in one respect rests upon, and flows
dircctly out of the complaint in ground 3{a). It is the paramountcy of
the issue whether Mrs, Mitchell had seen anyone which impels the critical
enquiry into the evidence and conduct of the principal witnesses for‘the
Crown, The assumption, albeit erroneous that the first question was whether
or not it was the appellant whom Mrs, Mitchell had seen, presupposes the
substantial veracity of her story, negates the need for critical enquiry
which in turn induces an uncritical and narrative iike treatnent of £he
evidence, Indeed, as already noticed, the learned trial judge exprussly
invited the jury to examine the strange behaviour of the witnesses in the

light of his two questions, to neither of which the behaviour of the
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,%iwitnesses really had sny relevence, The first question posed by the

Yearned trial judge assumed ghat Mrs, Mitchell had indeed seen someone,
Thiks was to invade the province of the jury on an important issue of

fact and the direction amount to a fatal misdirection.,

I therefore would allow the appeal, treating the application
JTR—— .

for leave to appeal as the hearing of the appeal, quash the conviction

and set aside the sentence, Mrs, Mills did not attend the second trial,
She was and is not in the island, Neither is the key witness
Mrs, Mitchell, The épplicaatt has already had two trials on the capitsal

\ : :
charge and has been in prison for three unbroken years, Neither in fact

nor in principle could a third trial serve tge interests of justice,

I would therefore not order a new trial but would enter judgment and

verdict of acquittal.
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