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_The appellants were cohvicted'by'Pitter J-iﬁ the
Gun Court Division of the Circhit Court for.the parish of
Hanovér on 31st May, 1969 of'cﬁérgeé of illegal posgéSéion of
firearm (count i) asszult with inﬁeht to rob {count Ii}land
shiooting with intent {(count IIi).-'On counts I and III each
was Senténced to imprisonment at hard labour for five years;
on count.li tne sentence imposed was two years imprisonmeﬁt at
hard@ labour. On lst October, 1990 we dismissed the appeals of
the appellants and now pui in writing our promised reasons.

" The Crown's case rested on the evidence of

Mr. Selvin Perkins who déscribédrhimseif as a farmer residing
at Success in Hanover. Eé said that con the night of the 15th
Cctober, 1$5& he was in his hut; he described it as his “Camp®
at nhis farm. Qnother'person whose name he gave as‘“Breadfrﬁit
.Man” was with him. asbout 3.00 a.m. on the léth he became aware

of movements in the vicinity of his hut. He remained in bed and
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feigned sleep only to be jolted by the pzessurean_something
cold against his neck. He realised it was a gﬁﬁ; JHé‘gét ﬁp'”$
when ordered so tc do and was séaréﬁedrﬁﬁﬁ.nothihéﬁﬁ&s'found;bﬂf
him. The intruder then struck him on his head with the gun
injuring him. Blood flowed from the injury. He was pushed
outside the”hut‘ahd the gﬁnman'and ééothér man who was outside
oroceeded to beat him at his "Camp door”. This took place in
what he described as "just deadly darkness”. He was ordered to
lie down and he complied ; '”he mer: +hen stepped in His hut turned
on flashlights and began to examine the weed {ganja) he had
hanging from the roof. They appeared eéétaticy eitdllihg the’
virtues of the guality of weed as they moved their flashlights
about. "Yes a good weed dem ya man, a ready something dem.”

“n the light of the: flashlight he'was able to see the
features of, and ideniify the man with the gun. He knew him as.
Tallis Thoapson, h@ called h1n Challla. He had known himrsoﬁe
3 - 5 years llVlng 1n the dlstxlct. He knew he was a nembel of
the Jamaica Defence Forcg. Whlle he was on the grouna llstenlng'
to the men tqlklng Le saw two flashllghts approachlng, he held on“'
to Tallis Thompson whcmtmsnow Knew was not a pollcpman and tney
wrestled. Be was cverpowered by the four men and sLLrendered
One of the company Sqld ”shoot n¢m, 2 baO boy™ and Thompson h
poxnted the gun at him and fired a shoL. he was not hlc but he saw
the flame of thc explosion and Laa*é hc sound accompanylng lt. ‘He
was ordered into Lhe LLt and comﬂell bj the men Lo assist in 2
taking from thc roof the weed suspendem Lhe'r"efrom° He assxsted
in manlng five bundles of weed and was compelied to carry one
while each of the four men took one bunule down from the h;ll to
the lomlan&s. ;nroughou* thh exercise in the hut four tlashlights
were in use and oy these lights he 1ccognlsea another cf the men

as hldred ?hompson of the same dlaullctg a person he had known fo,



over lLhree ééérs. The wiiheés gzia he was in thé company of
the men for over one hour and wﬁén.théyrreached the lowlands
he was ordereé by fallis Thompson to “find vOoUu W&y b%ck.home.ﬁ'
-”ﬂr..Perkihé réported the incident to the policé and
that same day Tallig Thompson was taken into custody by the
police. Soﬁe five days later thelwitness went to the Ramble
Police Station saw the appellant aAldred Thompébn on.the premises
and identifiéd ﬂim to the police. He‘denled suggestions-that
~ his identification of Aldred Thompson was urged on by one
Agatha Clarke who carried an old family feund against.the
Thompsons. | |

The defence of-eaéh appellant was an alibi.

Tallis Thompson made a statement from the dock and called as
his witness, his girlfriend. Aldred Thompson gave evidence and
called as his supporting'witness ﬁié;sister.

Seven grounds of appeélrweré'filed by thé appellants
and argued by Mr. Frankson. They however are convenieniiy
encapsuled in groundrséQen which.he described aé the "umbrella”
ground. It reads: - _

"That having ?egard to,the_totaliéj of
the evidence the verdict is unreasonable
and cannot be supported.”

His first submission was that the learned trial judge
erred when he allowed the case to go befond the prosecutidﬁ'
evidence because despite the fact that learned counsel feoxr the
appellants did not so submit there was no case for the appellants
to answer. It is sufficient to dispose of this submission by
observing that the aépellants at the trial were represented by
very experienced counsel at the primihal bar, and there was no

basis for that submission.
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3r. Frankson submi;ted that the Crown had failed to
prove identificaﬁion and in appreaching the issue the judge should
have considered Fhe-opportﬁnity the witneésAhaﬁ to Qbserve“the
appellants_ané should have ﬂirected h%s @ind ﬁo7mistakén identi¥
fication, | - N |

The leafned t;igl judgelhad the advéntage of seeing
and observing the witness° Mr. Perkins, it appears from the
ev;dence,was nct lacklng Lﬂ La81cmaound commonsense and 1ntelllgence,
this is apparent from hlS exprass;ons.

On ;uentlflcatlon he said of Tallis"Thompéon at ﬁage G

"The way how dem have de flashlight
cross one another, the reflection
and so forth, I could easily well
discern the person by face.”

Lt page 9 reférring to Aldred Thompson:

"ives. dem carry me back to the-
camp now, and so forth, I discern
that man theré,*the next one whe I
pretty well know befoxe.

Generally at pdge i3

"When we go back to the camp and de
weed a pack up-and so forth the

four men have dem flashlighi on and
de light dem up and down, and in de
camp now,; if de light nuh even shine
yay so,; the reflection from two or
three of it reflect in a dis' area
where I could a discern a person face
direct.™

In cross-—-examination this transpired:

"Q. When you say discern, let me ask
- you something about this discern..
When you say discern whey you

mean, mek out?

A.  Yes. I can give you little more
clearer, sir, Let us say that
door where the trial- judge is, sir,
is open, ancd the light here turn
‘on, the lights down inside a de
room, but the reflecticon or the
glare from the light outside, you
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¢. What you mean by discern? What you
mean by discern?
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"A. ‘Well, discern, like how me look
on that thing there and so forth,
and me see say it -is a brief case
and it is-a hat on it and so
f ox:tn B :

The learned trlal 3udge 5. summation on the issue

of identification was challenged 1n groundg 2 and 3 viz:

“(2) That the Learned Trial Judge erred
in law and failed to apply the
correct principles as to the issue
of identification and this
especially so when the evidence of
identification was uncorroborated.

(3) That the Learn Trial Judge misdirected
himself on <he law relating to °=
_identification evidence and as such
applied “incorrect pr1n01plles which
operated to the prejualce of the -

Appellants.

Mr. Frankson highlighted page_S? of_theftranscripta

"The four flashlights were in action,
that this téok place from the time
_they were ‘there until the time the
- men departed. That is when they
left the camp as he calls it and
went down the valley where the men
left hlm, an hour or a little over
an hour had elapsed.
Now, under those circumstances, and
given that length of time, is it
reascnable to accept that the accused
" didn't believe Mr. Perkins would have
been able to see and recognize who his
_assailants were? He said he did.
He said he called the accused Tallis,
Challis. That is of no moment here,
because one knows expressions one
uses, particularly when names are
given. He said he calls him Challis,
which is very close to Tallis.
Iin his cross-examination he said it
wasn't just a mere glimpse he got of
the men, he could see them and he
could see whc they were. He had
known these two accused men from
01985 to 1986."

This was but part of a detailed review of the evidence
in the case by the learned trial judge. He dealt carefully with

all the issues that arose and particularly with that of

identification. In R.v. George Camexron 5.C.C.A. 77/88 delivered
on 30th November, 1959 (unreported:! in delivering the judgment of

the court Wright J.A. said:
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“What is of critical 1mportance here
is not. so much the judge’s knowledge
of the law but his appllcatlon.w Even
if there is a presumption in- his
favour regarding the former there is
none as to the latter. He must
demonstrate in language-that does
not require to be construed thet in
coming to the conclusion” adverse to
the accused person he had acted with
the- requlslte cautlon in ming." :

At page 91 of the transc;lpt the Judge sald° o

"........... I bear.in mlnd tnat this
happened in. the night. I also ‘bear
in mind that both accused men, and I
accept as a fact that both accused
men were known ito. Mr.. Perklns for a
period of some. three years. Mr. Perkins®
evidence is not corroborated, there is
no other evidence, no other witness has
come forward to corroborate what
Mr, Perkins has said. 5o one has to
look very carefully at Mr. Perkins. :
evidence, and in looking at his evidence,
- I warn myself of the dangers of .
convicting on the uncorroborated evidence of
complaines - In these circumstances
here this cannot be regarded as a case
of a fleeting glance or a case where the
accused had not been known before.
-1 £ind that Mr. ‘Perkins is a witness of
truth, I believe him, 1 accept his
evidence. . I find as a fact that there
was sufficient light from . .these flash-
. lights moving up and down, that he was with
- these men for some hour to a little bit
over an hour, and that the men were the
accused Tallis and iZldred. They both
went to his hut, that they held him up,
-they beat him up, and that Tallis was
armed with.a gun and fired a shot at him."

The:learned~trial'4udge here demonstrated a knowledge
of the law and an appllcaglon of the pr;n01ples laid down in

Privy Council appeals Nos: 2 of 1987 .and 32/1985

Winston Barnes et al v. The ueen. delivered on 13th March, 1989

and Nos. 14, 15 and 16 of 1988 and 7 of 1989 Junior Reid et al v.
The Queen dellvered on 27th July,'1989. | ' B

For these reasons we diemissed the appeals confirmed"
the convictions and sentences and ordered that the sentence should

commence on 3rd Augﬁst, 198%.



