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IN THE SUPREME COURT OF JUDICALURE OF JAMAICA i
WISCRLLANECGUS
SUIT WO, k. 62/1987

REGINA V THE COMUISSICHER OF STAMY DUTIES

AND TRANSFER TAX EXPARTE GORSTEW LIMITED.
Hugh Small §.C. and Steve Shelion fuvr the dpplicaut
Neville Frascer end Weudsll Wilkiae for the Hespoudent

Recrds Wovember 26, 1947 and Februaxy 15, 1938,

CORA: WOLFE, ELLIS and PANTON JJ.

WOLIE J,
I e ————

The Applicant Gorstew Limited ig the registered proprietor of
certain parcels of lond port of Rutland Peu in the parish of Ranover R

-

rovalling 9.35U acres and registered av Volume 1108 Folio 582 inm the

G

Registered Book of Titizs,

By a Lease made on Uie 22nd of December, 1986 the Applicant
leased the sald premises to Sandals Wegril Limited for = term of eleven
(11} wonths with options for remewal.

Sometime in Jaauary, 1987 the Applicant through ite attorueyc~

at=law presented the lease agrecment to the Commissioner of Stamp Puties

siud Trensfer Tax for the applicable sitamp duiy to be impressed upon the

documwnt iu accoerdonce with the Stamp Duty bet. Accoupanying tie lease
cpreement wus & cheque in the ewount of $1.25 to cover the duty payeble
on the sald laase agreoment, this beiug the amownt the spplleant contends
in properly paysble as duty in sccordance with the Schiedule uwo the Starp
Duty Act,

The Commnissionsr of Butsup Duty assesped the duty payable on the
Leage Agreement at $41,251.25. the Cuunissioner haviay made his asseas-
ment refused to stamp the document in the awount of $1.25,

On the lot day of October 1967 che applicant applied for leave
to apply for ou Order of Mandamus and obteined frowm Patterson J. an order:

in the follewing terms.
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It is hereby Crdered:=

"Leave be grant
Limitad of 3 Lo Aveuuhp fdngaton 10

in che parigh of Saiunt Andrew, to apnly for

au Order of ifwndamus roquirivs the Commiszioner
of Stawp Duty zod Tronsfer Tex to impress
stamp duty in accerdance with the Provisions

nf the Stamp Duty Act on a lsase ogreement
submitred iu <r about ukuuarJ, 1987 by t¢he
Applicant in respeet of premices comprisau

in Certificates of Title r;zi tercd at

se 1108 Folio 562 and Certiiicates of
Title for adjoin parcels of land,”

wwplicant uow moves this court for aw Order of koudanus
in the term: of the order made Ly Patierscon J.
Small Q. C. submitted that undexr the provisions of the act the

schadule ©f duty pevable related to two differert kinde of leasc ayprecments

'\}

a}) Leases for a perdiod of one year or mote and
(b5 Leases nct otherwise charged in the schedule.
The Applicant further subuitted that tha lease agreemont in th

~

instant case being for a terw of eleven (11) months unly, duty there on

had to be zgsescud under the category of leages not otherwise charged in

the schedule. This subodssicon is in wy visw scund 1n law.
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ndubitably clear that lesse apgreement was drafted in the
form it is to reduce the amount of duty payable, butit is not for this
court to look behiund the written apreement, Tt i a well established
principie of law that ctanp ducy ig charged cu instrucents not on
trensactious. Thig principle iu fundamencal because if theve is no
Instrument,; there can be no duty,

Pl

It seems chvicus thet the Stamp Comsissioner arrived i the

Py

duty payabdble on the bagis of the oprions contained in the agrecwent.

However in Lismer Aspoaali Paviug Coupany v L.i.C. (1872) Lo&. 7 Ex. pzli at

p217 Martin 6 said:

“There is no butiter established rule as
eds stany duty then that all chat is
required ic that the ilustrument should be
atamped for its leading aund principal
¢biect, and that this stamp duty covers
wwervthing accsssory toc this object.”
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This leads to the question as to what was the effect of the
transaction between the parties? The clear answer must bz that the agreement
created a lease for a terin of eleven wonths. The option is something in the
future. It wey or way not Lo exercised.

The Learned suther of Pluson on Revenua Law at p566 expressad the
following vicw:

Before a tauwing statute can be applied

in ralation to any given transaction the
Revenue (ov the court) must first ascertain
the effect of the transsction as betwesn
the parties, that is, the rizghts aud
obligations created by the transacticon

muat be Cetermined in cccordance with
goneral principles of low.™

This point was amply illustrated dn L.R.C. v Duke of West Minister

1936 4.C. 1.

®In this case deeds cf covenant wera
executed by the Duke in favour cf
employees. The deed provided that the
poyments were to be without prejudice
to any clain for remunerationm to which
the employee udght thercafter be
entitled but it was understood by the
employze that he was not expseted O
mak: any such claim so long as the
Aamount received under the covenant

and any other payaents be received
equalled his currevt salary.”

The Kevenue contended that although the transaction wes in the
form of a grant of an g¢nnuity or acanual paynent in substence the ¢ransacticn
was on agreeient by the omployee to continue in service at on amnual salary.
Mo doubt 4 the instance case the Stamy Commisszicaer was coutending
thoat altnough the lease was initlally for a perisd of eleven (11) wmonths by
wirtue of the opticw to repew the lease was effcectively for a per’ecd of
twenty (20) years,

In dealing with the zontention of the Kevepue in I.R.C. v Duke

of West Minister supra Lord Tomlin stated the position as follows:

"1t iz said that in reveruve cases there
is a doctrine that the court may ignore
the legal pesition and regard what is
called “the substance of the matger’
and that here the substance of the
mztter is that the annuitant was
serving the Cuke for something equal
to his former salzry or wases, and
that therefore, while he is sc scrving,
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the annuity must be treated as salary

or wages., This doctrime seems to rest

for its support upon a misunderstanding

of language used in some carlier cases.

The sconer this misunderstunding is

dispelled, and the supposed doctrine

given its quictus, the better it will

be for all concerned ,... Every man is
entitied if he can to order his affairs

g0 (as to) that the tax attaching under

the Appropriate Acts is less than it

otherwise would be. If he succeeds in
ordering them so as to secure this result,
then, however unappreciative the Commissioners
c¢f Inland Revenue or his fellow taxpayers

may be of his ingenuity, he cannot be compelled
to pay an incrcased tax. This so called doctrine
of the substance scems to be nothing more than
an attempt to make a man pay notwithstanding
that he hag so ordered hiis affairs that the
amount of tax sought from him is nct legally
claimable.”

Lord Russell of Killowen uttered similiar views at pages 24 — 25 ibid.

For the reasons stated hercin I am of the view that the amount
properly payable as duty on the agreement is $1.25.

The Commissionmer of Stamp Duty and Transfer Tax has stated in an
affidavit that he has not refused to stamp the document but that he has
assessed the duty payable as $41,251.25 end is willing toy stamp the
document in that amount. To my mind that is mere semantics. Implied in
that statement is a refusal to stamp the document in the amount of $1.25.
This is a failure to perform 2 public duty, in accordance with the
provisions of the act.

I would therefore grant the motion in terms of the summons
viz that the document be stamped in the amount of $1.25 which is the
duty properly payable.

Costs of the Application to the Applicant to be taxed if not

agreed.

-

ELLIS J.

I agrec.

PANTON J.

I agree.
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