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Yarl Meligoer and Alton Rose ;
(zepresenting the worlern)
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on the “th May, the Courl unanimously conciu

will go o quasl. the award of t..e T:ibunal dated
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The Production and

Helhald the claim was made. “hen the applicant an? thoe union wexd

et the industrial

unal.le to arrive at a coxdial

(;”‘ was Hhroughnt into the pictuve An:? on the leth Jenuany o _ thoe dispute

L)

vag referned to the Tribhunal Jor “etemmination and soitienent.

Triounal nakes an avars
On the 12th June, 1077, the Triounal nace an awvard. A
retroactive avard was made in rogpect of the cleim for an increase in the
nasic and incentives veeizly nates of the worikers. The increased basin
weelzly rates of pay and of the increased weelily incontives, weve made
1

retroactive to Januarv 1, 1877, the Secrotary to the Tribunal =soent a

Tlicant by nail., nhe aonlicant's then

Q\ ‘ cony of the award to the a

Mamacing Director (. Joscwhi Tillie) stated in evilence thet he did not

recalve the copy oif the avard until either June 1o oxr 17. The recital

in thie avard. suggesto that the Tribunal found thait it wval on June 13

that 1x. Tillie received the avaxd. Tt oseens . hovever thet iF the union

vwes informed of the award Ly tho same process, canely the waili, the
degpatch and tho receipt thereel wore more ewpediticus. Cn Junce 14,
about three days Dbefore the aprlicant's danagin: Dlzoctor roeceived his

(;;' cony, the Yice-President cf the inion, addrcssed the letter hereundoex

to the applicant's Pergonnel 'a

i’e wish to refer to Axkhitration Awaxd. dated oune 12,
regarding fwoduction and Warechouse Stafiy and to
request that the new rates of pay contained therein
he put into effflect con weelr ending the 27nd instant.
and that the retroactive payments, arising oud of
the Award be »aild to tlhe workers within threc wvecks
from the 220d instant.”
P The union shcved sicgns that it vas in & hurry. And the workers

shoved no less enthuzias.  Thiz is boxne out by sulsecicat events which

1221 advert to in duc coursco.
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Lone on Gianrn executive

of the company that a con’roantation Cxw. AT LLE wvar dn the maliing.

vocn vhyte was told that be sglovld

o reply was
unzistalebly clear. e cal’ e wan not goliwy to leave the orenices
L he was toid vhen Lile zotroactive money vould L maild.

2t about L2.30 o when the wvozkers srers expected to D¢ atb

wheir posts, they were addércused on the Lawm Iw the chief unioen <

Pr. Sebhert Grahan. It vas shontly aidter . Grahoan had addisessed about
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{2Y  vhen
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the quustion as to the retrcactive paymunt, the

veaction was cuick and explicit.
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they had to de with the Jelo ates, they

vanted to e paid now and I had o write down on

a plece of yellow paver that we would Dronise o

oy thew on
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Were you successiul in quieting the crowd?

.- that haprenel 2

Thiz may he a convenient woint to coutline a

wvinich 1s founded on wood and soclid gense. There 2 concork:s

an assault or the Jeuvtruction of property follouins a show of violonco,
i heing ercouted by soine wersons in the pregence of cothoers, the nere

- s -

i sone ovidonoe

presence of those watcling tho goectacle 17
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helr mere oresence ol Jenecancur aid ant acet the acters. That faucud
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iudge of the Victorian cre Ceve, wv.) nut the noint laconically in

Do, . Coney and others: AB82), o nLr.D. 52 at ». 540

- .

i e ocle. 4D 2t B

"herxe prosence nay be entively accidental. 1t is not
even evidence ol aiding and abetting., Thone presence
is »nrina facie not accidental, 1t is evidence but ac
nore : X

« b

ovidonce Jor the jury.

Alter the Genoral —anarer
the nayment of the retroactive salary, the wnicxrs lelt the office. in

o jective was achicved,  fut the fellewing tool: lace therealfter.
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St. Andzow at unli-wvay-itrec,

vhen the

ima s e -~ X la . - B . PP S VL
Tribunal hal ite second Jay's oitting on

Januoxy Lo, LU30 the fact that crlainel cherces
vers endins against the vorlors was advertoe’

O, Te this doveleodmont, £ shall metumn in

Zor mlsco uc;

e At A AT % et b i

Tt ds trite lav that an emplover is ertitled o disnics a
wori:er who in guilty of nisconduct. andt whethor or act the nisconduct
d «

L6 Bo grave as to warrant duclh & couree ol acticen iz a quescion of dant

T would e nothing shoxt of

alaming phenomencn ix alt a vorl: place, wori: vere free to bo

2

Dotructive, offfensive and in

{1

soinlined ag thoeix wlhdn and caprioe
dictatad,

bt the date of the incident undier rovicr . the

Lective
Labour Acreenent betwecon the Coapany and the Unicr rocognised the micht

of the Comrmany {(thc apolicant), o Jdiendss an onlove¥ “uho viclates

the company 's Jdisciplinary zuler of conduct @ teuching cextain -offencas

o

o of the officnces liocted ave as follcus

"2 deting or inciting emplovec: o disorden.
In ny view. the heading at (6) alove wcund covar a case

where a senior cxecutive i assaulied and huwudilated

U

vorlters acting in ccncort and whe clain that they are nursuing an alleged
gricvance. Paragraph I of the Collective hguounert recognises that
the company zhell have thoe sole riald to:

“
i

“exereise ol orerxcgacives, nowers. anthoriiy
and custonary nctlong of
use its own judgaent,

Manacanen o

letter Jated Jevcember 1L, 1970 tre tinister of Laboun

in accordance with Scction 1la (L) la) of thoe maoons wlaticone and Indugst

Digwates hot, referred to the mhe dispute Laetwoean
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Union con the other hand. cver thc
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Vo een o Joxrvalated.

Once it arrwayrs that the Jdeclesicen exrive at was influenced

ous concepticn: he law, the avaxd Lo wvilaeral le and w
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o the evamd i reascns are given or it nay He deduced I

and cilrcunsitances ar cutlined.
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a se
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tices. this rhow ol cowpassion wos in ny view unwiscly

the majority in arriving at its conclusion.
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It is on the zcasonin; above quoted thal

unjustifiable dismissal’ is nade and the oxder of
rounsed.

In effect the ajority award is basced on a vecital of the nain
foctn and civcumstances oullined Ly the applicant's vitnesses vhich ie
accepted but with the gualilication that thexe war no covidence to identi v
the wvorkers who actually clapvoe hoxed, or maltreated the General

‘

ianager in his office. 7"he evidence that the lighto were turned cifi &t least
twice ostensibly to blury the identification of the attaciiers anpeared to

have had no significance. 2nd what was forgotte:. was the Jact (hat the

issue of a riot or a riotous acgembly wars under consideration.

Inherent i the aporoach of the majority is o thread leading to
an erroneous conclusion. And it is this: it is assumcd that if in the
course of a yriot or riotous assembly it is prowve! that a verson vas
ascaulted or ill-treated ut it is not proved vho dolivered the blow, tho:
even 1f it im proved who waeze tho persoas that wone present during the aclee
or attack, none of then is guilty of cormitting the offence of riot.

Mnother crror inhercnt in the reasoning iz thoe vicew that i1 an
assanly is perfactly innocent at the start, it is nct capable of
hecoming riotous at sone poriod tlhicreafter.

It was proved at the hearing that kx. ©lliec, practiced whaot

C

f=te

<

vae called “an owen-doox w0l

whereby workerz were Ifrec to enter hin

oifice and discuss tleir Hroloms with him. “hiz “policy was never intend
to be used as an invitation oxr an wibrella for woriers in vast numbders to
invadce the office and use force, threats, abuse anxd intimidation in crdexr
that their demands nay be satisiied.

Bven iF it  is ascwaed that the “invasicn®  cof the Genexal
lanagez's office showed a prima facic pursuit of an innccent and regulax
nractice, what took placc inside inciuding the acts vords and deameanouxr

oZ those who entered, pointed gtrongly to a riot. the majorxity of the

1 (]

unal, thercfore, nisdirected itscly in the onidcsion to congider tha

4

cuestion of the common purnose of the invaders and thein intuention of

'y
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voluntarily nresenting thomoclves in the room o

of My, wMiliic.

Ther¢ was no -oxhitrary sclection” of twonty-=-sin
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Tiat was egtanlisihed wvas that Lhere vas an

CLICLIT anons

e wero disnissed vore aneong the foxty whoe

fomwd part of

FOrCE. The romaining Jouctoun Or 80 WEXe

fortuncte that thore wvas no unanimity among the vitiess as to thelr prasencc.

Lhe colour of a riot

2 et aene A e i A o ——— s

Imawkins,

lecag of cutlinod

identification marks of & xict. That Jdefinition

Wisjutsl

diffcerent noriods have xelied on that Jdov

in direciting

viien cases of riot or uiloteusn ascomsly wore under rovioew

A riot seww toe e a turmltuous disturiance of
cace, by threc nexsong. or nore, asseniling togotl
theinr own avthority,; with an intent autually to

st one another, agalnst any whoe shall onose thoa,
in the enecution ¢ dome enterprize ol & ,:jva;\ TETUIG
and aftcrrands actually ciecuti the soace in wvicl.ont
and turbulent nanncy, to the toxroxr 0 o ool
whetliex the act in

unlawful.

P oo

TCNGOG wels of ltocnd Lol ox
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as the Wriunal coh)g’ﬂnt bean the matter
viile crivinal vroceedings wers ponding?

Tefore us, !, George wii

armued tio points to which I ghall wmake refercnco., Ve did not call on

iar. Deldsser to answer tle suoudlssicns touching these grounds.  Hovaver,

out of rasnect for the offortu of Jlx. George, I shall nake a oy commaentd.

ot and asgsault had Leon lauvnched against the twenty-sis dismicsod worlies

tlat the vexry subject of the “xiovunal's hearing vac coverced by the pending

charges, the Tribunal vas purporting to adjudicate on the same st

o

natter that was before the Crimdnal Couxt.

I did not accent this arquuent. T @y it is vnscund Zoo

the following reasons :

cli his usual clocuence. sidll and iongenuilt

rirstly,; it vas contendcd that since criminal oroceedings charvging
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(2)
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wWhether or nou thore wag an incident sesalid

riot 2nd ascoule within the meaning of the Collective

o iy v e “
2QMCNC WS

Labour Ag

A labcur Alsoute which is thi: Tribunal

may e xoycrred for scttloment althows: che facts to b

considorad nay
Whoen Pozlianent crcated the Industrial oisoutes Tribunal
it did aot raxi nut for cuemntion. the hearingy of a
dispute in which the commission <f o criminal offence

-

is involved cr is likely to e the suldject of public
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M.LCOLM J:

This is a motion sesking an order to quasih a majority award
of the Industrial Disputes Tribunal dated the 26th February, 1981. The
applicants are the Bata Shoe Company (Jamaica) Limited.

The B,I.T,U, is the Union involved in this matter.

A dispute arose over the dismissal of twenty-six (26) workers
(members of the above-mentioned Union) and on the 411th September, 1979,
the Minister of Labour referred the dispute over the Union's claim in
respect of the said workers to the Industrial Disputes Tribunal.

After several sittings terminating on the 6th May, 1980, =a
majority of the Tribunal made the following findings:

* The workers conduct was indisciplined, but
the Company'!s witnesses have failed to
identify any of the Manager's Assailants
and have put forward no basis for selecting
the twenty-six (26) workers who were
dismissed while the services of some fourteen
(14) others from among them have been
retained, The arbitrary selection in these
circumstances was unjustified, as not all
the workers who went to the Manager's office
to make representations were puilty of acts
warranting dismissal !

The award was as follows:

" On the evidence presented the Tribunal finds
that all tweaty~six (26) workers were
unjustifiably dismissed by the Company and
awards that these workers are to be
reinstated effeoctive from the date that they
were dismissed, without loss of earnings for
the period of time."

On the facts that emerged, for the majority of the Tribunal
to describe the actions of the offending workers merely as indisciplined
was to clothe their bahaviour with a piety that is surely not Hdeserved.

Before us Mr, Emil Georpge urged that the case turned on the
use of the word M"assallants." He tersely commented that the Tribunal
did not realise that there was a thing called riot and that the Company
was alleging a riot. They did not appreciate that they were not dealing
with assailants but rioting.

There is much to be said for his point of view. The Collective

Labour Agreement under a heading "Disciplinary Rules of Conduct" states

WE 0
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in part:

" The Union recognises the Company's rights to
enforce and take disciplinary action ranging
from warning to dismissal in cages where
enployees violate the Combany's rules of
conduct,"”

It then goes on to recite the tywes of offences and the peanzlties
they incur., TFor rioting or inciting employces to disorder the
punishment is dismissal.

On the 22nd June, 1979, a group of approximately forty (L4O)
workers visited the office of the Manager of the Company. I was
minded to employ the word "invaded® but it may be that their little
excursion was peaceful and innocent at the start, Be that as it may
the shock waves of what transpired in Mr, Tillie's office were felt
around the business world for months, He was set upon and man handled,.

The issue that stood to be decided was whether the facts as
established justified the subsequent dismissal of twenty-six (26)
workers,

Was there rioting at the work place that day? To determine
this, one must ask the guestion - What is a riot? Riot is a common
law offence, At page 563 of the 8th Edition of Wade and Phillips
Constitutional Taw the learned authors had this to say:

" Phe elements essential to constitute a riot
are five in number: (1) the presence of
not less than three persons, (2) a common
purpose, (3) execution or attempted
execution of the common purpose, (4) an
intent to help one another, by force if
necessary, against anyone who may oppose
them in the execution of the common
purpose, (5) force or violence displayed
in such manner as to alarm at least one
person of reasonable firmness,

It has been doubted whether it is necessary
to prove the alarm of any person, at all
events if the riot danger is obvious."

It certainly is not consonant with sound reasoning or
common sense to imapine that a group of workers can assault a pcrson
and escape being termed rioters by calling "bad light" and saying

consequently it cannot be proved who delivered the blows.

It is clear from the facts that there was rioting in the

/& |



Manager's office. In ny view the majority award of "unjustifiable
dismigsal" is bad a2nd cannot stand., Mr. George seid before us "unless
people work in a disciplined fashion no reccovery is possible - we must
look to the Courts for guidmnceﬁ'hkwt he said can bear repitition, he
has not spoken too strongly.

Mr. George touched on two other matters which T shall merely
mention in passing, The first was the competence of the Tribunal to
hear the dispute while criminal proceedings were in progress in the
Resident Magistrate'!s Court, Ste Andrew and secondly the effect of the
delay in handing down the award,

We did not trouble Mr. Delisser to reply to the arguments
advanced on these grounds,

A Tribunal may consider facts althoush it comes to lisht
that offences of a criminal nature sre alszo involved.

Mr, George further urpged that the award woes bad in lisht of
the fact that the Tribunal did not hand it down within the time
prescribed by the Labour Relations Disputes Act i.e. within twenty-~one
days. In my view Section 12 is not mandatory but merely directory and
I found little merit in tuis particular ground,

At the end of the hesring on the 6th May we unanimously
ordered that certiorari should go to guash the order of the majority
of the Tribunal reinstating the twenty-six (26) dismissed workers.

If conduct such as that displayed by the offending workers

is not discouraged and stamped out the whole fabric of our society will

collapse, The Court must play its part.
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GORDON J:

I agpree with the reasons of my brothers Parnell and

and wish to make a brief contrihution,
Parliaoment has provided that a tribunal "shall not make any
<~/ award which is inconsistent with the national interast.” This obtains
where "the dispute referred to the tribunal involves questions as
TO seeeresascessse terms and conditions of employment." ————we—w- ———
cmmemewmme yvide section 12(7)(b) of the Labour Relations and Industrial
Disputes Act,
The words ”termsv&nd conditions of employment' are wide
enough to embrace discipline on the job and the contention of the
S Company in this dispute is that tlhere was a break down of discipline
in that some workers werc involved in a riot, assaulfed the
Genernl Manager and by sheer force and intimidation demanded and
obtained from him an undertaking in writing as to the date of payment
of retroactive and increased wagesSa
In the disciplinary rules of conduct cont~ined in the
Collective Labour igreement between the Company and the Union 'the
Union recognises the Company's ripghts to enforce and take disciplinary
<;;\ action ranging from warning to dismissal in cZses where employecs
violate the Company's disciplinary rules of conduct,"
There are then set out 23 rules, DRule 9 reads:-
"FPighting
(a) TFellow workers = Dismissal
(b) TForeman or Supervisor - Dismissal"
Rule 18 reads:=-
MRioting or inciting employees to disorder - dismissal'
<;7> | There follows after Rule 23 this:~
Note:=-
" It is obviously not practicable to specify all
offences and the above schedule has therefore
been confined to those which are more or less

common to most industrial establishments. The
schedule will be generally followed but the

/75>
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" Company reccrves the rizht to treat any offence
against the Company!s rules and regulations on
the merits of the case —-—==- -~-- as the schedule
shows, disciplinary measures will be more severe
if previous offences are recorded on the
delinguent's file, Minor offences will not be
taken inte zccount for the purpose of dismiszsal
1T 2 period of & year has elapsed since the 1ot
offence,"

The words "national interest" were considered by this
in Re vs, Industrial Disputes Tribunal exParte Seprod Group of
Companies on 4th May, 1981, Can it be said that it is in the
fnational interest™ that "mob rule™ be condoned?

The tribunal in their majority award accepted that

" some 40 workers eventually congregated in the
managers office vociferously demanding payments
under the 12/6/79 tribunal award by 25/6/79.
The manzger was standing behind his desk with
Mr. Smart at his right hand and the workers
demanded an undertaking from him in writing to
vay by 28/6/79. The lights suddenly went out
and the manager was struck several times in
his face by persons unnamed, after which assault
the lights again went out and the manapger was
further assaulted while bein,; shielded by
Mrs, Smart. When the lights came on again after
a few seconds, the workers kept up demand for
an undertaking from the manager in writing to
pay the award by 28/6/79. Under the pressure,
the workers dictated a memo which the manager
signed and it was further typed and approved
by their Jdelepate and the managper again signed
under pressure,' (underlining mine)

Court

The majority award of the tribunal failed to direct itself

in law on the Company's complaint that the conduct of the workers

constituted a riot and a3z such the workers were in breach of a

condition of their employment. The tribunal also failed to consider

whether the conduct of the workers was such as to fall under the

umbrella provided by the note appended to the Disciplinary Rules of

Conduct in the Collective Labour Agreement.
The majority award sousht refuge in a finding that -

" the workers'! conduct was indisciplined, but the
Company's witnesses have failed to identify an
of the manager assailants esesseas not all the
workers' who went into the manager office to
make representations were puilty of acts
warranting dismissall."

There is unchallenged cvidence of the part some of the

workers played in the events that occurred in the manager's office.
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The Employers! Representative in his dissenting minority
findings properly directed himself on the law and contemplated the
issues of riot and common design. In law there was evidence before
the tribunal that the 26 workers were part of the invading mobe.

The tribunal failed to obscrve the provisions of section
12(7)(b) of the Labour Relations and Tndustrial Disputes aAct,

The award is inconsistent with the national interest.
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