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JUDGMENXNT
(B o T
his is an application brought by the Shi~ring.issociation of
Jamaica seeking an Order of Certiorari to bring up and quash an award
made by the Industrial Disputes Tribunal established for the purpose
of and by the Labour Relations and Industrial Disputes ict, 1975 (Yo,
14 of 1975) and will hereinafter be referred to as "The Tribunal" while
the Labour Relations Industrial Disputes ict, 1975 will be referred to
as "The Act".

The Shipping lssociation of Jamaica is a Registered Trade Unlon
of Employers made up of establishments engaged in Shipping and herein-
after called "The issociation" and represents the group in all
negotiations with the Trade Unions representing their employees in
regard t o terms and conditions of employment, In this particular case
3 nions are involved. The Bustamante Industrial Trade Union, United
Port Workers and Seamens Union and The Trade Union Congress of Jamaica
hereinafter called "The Unions".

The workers engaged on the Waterfront are d ivided into 3 separate
groups:

(1) Port Workers group
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(2) Uncontested group

(3) Port Supervisor group

The Associction negotictos on behelf of the Shippers with fthe
Tnions ropresenting the Port workers and the Uncontested groups only.
The Whorf Conponies usually negotiate in their own hehalf with the
TPort Supervisors. It will be seen therefore that the .ssociation, as

guch, has nothing to do with the Port Superviscors,

The applicants contend thot a Collective Lobour Jgreenent horein-

after colled "The igreenent' oxist between the iLssociation onéd the Unions

affective for the period first January 1976 to 30th October 1977 and hove

been extended each year by the said agreenent (clause (1) (a)). This
sireenent was in full force ~nd effect at the time the dispute arose
between the parties. The dgreement related solely to the oviegory
designated Port Workers. The Jgreenent provided for its determination
rfter a prescribed period of Notice by elther side and alsc for its
anendnent, .In relation to ancndnents Clause 1(a) rends:

"This agrecnent shall be effective for the

PETiodeveansenre E0ususneeraeseliith dntes

inclusive) and shall continue in forcec thore-

aftor from year to year subject to the right

of either party to give to the other not less

thon ninety-three (93) qor nore than onc

hundred ~nd twenty-five (125) deys' notice in

writing prior to the termination thereof cither

to terninnte the cgreement or to anend the sonct,

Clause 1(b) provides i~

". notice to amend the agrecment shell give
dotails of the proposed anendnents and the
parties shall forthwith nogotinte scolely with

respect to such amendments',

In keeping with Clause 1(&) and 1(b) the fssociation by o letter doted
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218t July 1977 wrote to the Unions proposing certain amendments to the
cxisting Jgreecment and giving details of the proposed amendnents as
required by the igreement (Exhibit B 1. By a letter dated 27th July

1977 (Exhibit B2) the B.I.T.U, wrote o letter to the fssociation
subnitting a number of what the letter described as "Claims" covering

2 broad set of terms and condition of employment and nunbering 24 ond

in particular item 15 "Laundry allowance to be provided where uniforns

are given (Page 22 of Bundle); and reserving the right to submit additional
items of “"eclains" up to and during negotiation. By a letter dated 28th
September 1977 (wmsigned) captioned B,I.T.U.,U.P.U,T.U.C., thc Unions
subnitted 32 items (Exhibit B3). This letter repeated some of the itens
hitherto made in the letter by the B.I.T.U, dated 27th July 1977 (Bxhibit
B2) and additional claims; and in particular item 20 "End of year bonus"
(Page 24 — 26 of Bundle.) It is reasonable to infer that this letter

wes intended to be, and I so hold, revised 'claims' nmade by Exhibit B2,
Heetings were held between the Lssociation eand the Unions to consider

the proposed amendments, There is nothing wnusuel about this. . Joint
Industrial Council for the Bustamantc Port comprising Union end Hanagement
representatives were established at the port amd met on a continuous basis
to provide a ready-made forun to discuss proposed amendnents, conplaints,
inprovements and, in effcct, to monitor the performence of both sides
under t he fgreenent and to attempt to diffuse potential disputes before
such disputes disrupted the smooth functioning of the port. The negotia-
tions progressed and at a mceting on 2nd Februsry 1978 final agrecment

was reached on a number of claims Including the claim for increased wages
agroed at $21 per week across the board for 2 years ending 31st October 1979,
1t should be noted that in Exhibit B2 (lettcr of B.I.T.U. dated 27th July
1977) Ttem 19 claimed a 75% incrcase in wages and in Exhibit B2 (Detter
fron Unions dated 28th September 1977) Iten 15 is a clain for 1007
increase in wages., Other items were also agreed to and these are set

out in Exhihit €1 and C2 and set out hereunder:—
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Exhibit Ci
"Petruary 3,1978

CIRCUL.R T0 ALI MEMBERS C.A/73

Dear Sirs

AMENDMENTS TO THE JOINT L.BOUR .GREEMENT (JL.)
Menbers are advised thet, at the ncgotiation
necting on February 2 1978, the following
anendnents to the JLiL were finalized:

1) Leneth of Contract: 24 months from Cctober
31 1977 to October 31,1979.

2) Job Securitv: for the duration of t he Contract.

3) Mecal allowence on the egraveyard shift:
increased from $3.00 to $5.50 per worker.

4) Rates of pay: for the 24 nonth period to
October 31,1979, as follouws:

CATEGORY WEEKLY RATHE HOURLY R.TE
Docknen and Gangwoynen & 116,20 . § %.32
Holders, Coopers and _

Watermen i21.10 3.46
Watchnen 151.25 3.5
Gantry Operctors 231.00 6,60
Forenen 154..C0 30.80 per 7

hour shift
5) .11 increases in the r-ter will be applicd as of pay
week beginning Februery 6,1978.

Kndly also note the following:

1) Incentive Bonus Rates: Now thot new rates
of pay have been agreed, a new calculation
has been nade resulting in a new incentive
bonus rate of §$2.86 per men per hour saved.

2) Payment of retro-activity 31/10/77 to 5/2/78
thile no firm payment date has yet been agrecd,
the issocistion wishes to advise all enployers
of Portworkers and gearspen labour that:

a) The ~ssociation will be proposing that retro
activity be paid to portworkers and gearsmen
on March 21,1978, inmmediately prior to the
Baster week-end.

b) Statements on a boat—by—boat/borth basis for
the retro-active period will be delivered on
or before February 28,1978.

1

c) A1l gueries on the retroactivity statements
nust be settled with the .ssccistion by
March 10,1978.

d) Chegues in full settlement of retro~activity

are toreach the fssocigtion on or before
March 17,1978,

Menbers are further advised that negotictions
on other itens of clainm continue although mony
.itens have been settled,
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Wegotiations have already started on
the Yharves Uncontested Group Contract
and negotiations will comnence shortly
ot the Tally Clerks Coniract.

Should clarification he required on any
of the foregoing points, kindly contfact
the Association at your earliest convenience.

Please be guided accordingly.

Yours truly

The Shipping Association
of Janaica

Sgd. A, Cooke

Actg. GENERLL MLINAGTR"

Exhibit C2

"February 9, 1978
CTRCULAR TO ALL MEMBERS N0.6/78(A)

Dear Sirs:

RE: GR/VEYARD SHIFT (CLAUSE 6(4) OF
THE JOINT LABOUR ..GREEMENT )

By negotiations on amendment to the
Portworker Labour Contract, it has
been agreed that the graveyard shifi
will be f rom 9.00 P.M. to 7.00 .M.
as followsi—

(4) ! 7-hour guaranteed shift from 9.00
P.M., to 5.00 A.M. inclusive of a
one~hour meal break between 1,00 L,M,
and 2,00 ALM.

() Overtime between 5,00 4.M. — 7.00 4.M.,
at employers's option, paid at double
tine on weekdays and triple tine on
Sundays and Public Holidays.

The above agreement is to be applied for

work done on the graveyard shift as of

February 6, 1978, in accordance with

Circular No. 6/78.

Please be guided accordingly.

Tours truly

The Shipping Lsscciation of Jamaicae

Sgd. A. Cocke

iactg. General Manager

AC/oms™"

Subsequent to these agreemonts by a letter dated 3rd May 1578
the Unions wrote the lissociation (Exhibit D) in these termsi~
"3rd May 1978
The Manager
Shippring Association of Jamaica
5 = 7 King Street
Kingston

Dear Sir

On behalf of Port Workers and Gearsmen
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enployed by the Shipping fssociation
and its members, the Bustepante
Industrial Trade Union wish an urgent
neeting of the Joint Industrial Council
to conclude settlenent on all outstending
itenms,

Ve would particularly, like to settle
outstanding metteors such as lawmdry
allowance, end-of-year bcnus, and in
addition, provisicn of thirty five
dollars($35.00) per week trovelling
allowance for all Port workers,
retroactive to ist Novenber 1977.

Yours truly

BUSTLM/NTE INDUSTRIAL TRIDE UNIOK
Sgd. Errol [mderson

Bi/nb",

It will be seen that travelling allowance is reforred to for the

first time and letter includes:

The parties failed to agree these itens.

(b) Fnd of year Bonus (Exhibit B3 dated 28/9/77)

to the ¥inistry of Labour and Enployment under section § of the .ct.

Minister under section 9(3) (a) of the Act referred the matter to the

(a) Laundry sllowance (See Exhibvit B2 dated 27/7/77)

The natter was referred

The

Tribunal, he having failed to resolve the dispute between the Sssociation

and the Unions,

"To deternine and settle the dispute
between the Shipping Association of
Jamsica on the one hand, and certain

Port Workers employed by the Shipping
qigsociation of Jamaica and represented
jointly by the Bustamnate Industrial

Trade Union, United Port Workers and
Seamen's Union and the Trade Union
Congress of Jamaica on the other hond,
over the clain of the Unions for Laundry
«1lowance, end of year bonus and itravelling
on behalf of the Port Workers and Gearsmen

subnitted by the Unions to the Shipping

The terms of reference to the Tribunal were as follows:

Lsgociation of Jamaica on the 3rd May, 1978".
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The matter was herr? by the Tribunal rnd it ~uerd rede on the

16th February 1979 were o5 follows i~

CL.IM No. 1 TR.LVELLING ALLOYILNCE OF

$35,00 VEEKLY

The Tribunal awards a Travelling
sllowance of Ten Dollars {$10,00)
weekly across—the board, retroactive
fron the 1st November, 1977 to the
31st October, 1978 and Twelve Dollars
{812.00) weekly across-the board, as
fron the 1st November, 1978, with the
proviso that all existing arrangements
in relation to transport be wnaffected
by this award,

CL.IM No, 2 — LAUNDRY ALLOWANCE:

The Tribunal makes no award.

CLLTH No, 3 — END-OF-YELR BONUS:

The Tribunal nakes no award.

It is in the light of this background that the lssocintion seels
an COrder Certiorari to bring up end quash this award. The submissions
for the lssociztion may be sunmarised as Follows i-

That in as early 2s 1978 a collective labour agreenent hod boen
~recd between the parties which covered all matters relating to wages
and fringe benefits with the exception of (a) Laundry lllowance (b) End
of year bonus. That the clein for travelling first arosc by virtue of
the Union's letter dated 3rd May 1978 (Exhibit D) and consequently; no
dispute could have arisen prior to 3rd May 1978; therefore, no award
for Travelling could be nade under the ..ct which went beyond 3rd May 19783,
The Tribunal purported to make the award effective to 1st Fovenmber 1977,
The award was therefore ultra vires, being in breach of section 12(4)(z)
of the ict. The agreement between the parties was a valid binding

crreenent and enforceable at law, The Clain for Travelling broached the



[a)
-

agreenent in the following respects: (a) clause 1(a) and 1(b) as to
"Totice to amond the cgreement' in that 1t was 'out of time' and (b)
would amount to the Tribunal reopening natters agreed to in a contract
botween the partics; (¢) clause 1(c) as to 'effective date of amcndments'.
The first necessity is answers to the following guestions:-
(1) Is there a collective labour agreement between the parties?
(2) What are its terms?
(3) Is it a contract enforceable at law,
(4} 1If it is, what arc the powers of the Tribunal under the
Liet iec. pust the Tribunal take into account the agreement
between the parties;
(5) If it is not, would it meke a differcnce,
Question 1
It is not in dispute thet o collective labour agreement oxisted
botween the parties which continued from year to year (see ¢lause 1(3)
of the Agreement) subject to egreed amendments; and as o result of
negotiations botween the parties culninating in the 2nd February 1978
neceting certain amcndnments fo the -.greement were agrecd.
Guestion 2
The terns of this . greement werc embodied in Exhibit "4
{Booklet) with the necessary amendnents incorporated therein as
expressod in Circulars Exhibit 01 and 02 (Pages 27 — 29 of Bundle).
Question 3
Lo
Considerable doubt been expressed =5 to whether the genus
'collective labour agreenents' are legal contracts. This view of the
authorities is grounded on the apparent lack in these agrcements of an
intention to be legally bound. The better view is that collective
agreements are binding "in honour' only., Mr, George for sdpplicant
subnitted forcefully that the agreement was entered into in good
faith and strongly suggested that the lssociation, at least, intended
the agreement to be legally enforceable., Dr. Barnctt subnmitted that
the statements in relation to enforceability hove been concerned with

the declarations mnd undertakings set ocut in thesc agrcepenis for the



getting up of provisions prinarily designed to create neaceful nmethods
for the settlement of industrial disputes and he cited Ford Moter Co.

*lmalgannted Union and Fngineoring Foundry Workers (1969)2 A.E.R. P.481
a8 an illustration of +this proposition., He subnitted that when
provisiong are precisely nade of what the terms and conditions of
enployment should be, the duration of those terms and the method by
vhich those terms can be anmended,then you are within the realp of the
law of contract. He subunitted that these criteria existed in the
provisions of this agreement and are therefore enforceable.

Mr, Phipps for the Unions cndorsed Mr, Edwards contention and
subnitted that the principle of the unenforceability of collective
bargaining sgreencnts applied to this case, He suggestod that one
need not look beyond the "objects! provision in the agrcement to see it
lacks any apparent intention on the part of the parties to enter into
legal relationship. Mr. Edwards cited the Labour Relations Code
(hereinafter called 'the code’) appended to the Iabour Relations
Regulations, which was made in the exercise of powers conferred on the
Minister by section 3 (4) of The Labour Relations and Industrinl Disputes
Let, Jansica Gezettee Supplement LV, 310/76 dated 30th September 19763
and cited paragraphs which he suggested scttled the status of collective
agreenents. He further cited Clause 15 of the igrcement itself which
sets out what procedure should be cdopted concerning any alleged violaticn
or non-conpliance within the provision of the agreencnt. (Grievance
Procedure). It provded for 3 stages:--

Stage (1} Complaints occuring at place of
work be discusscd with his foreman
and other designated porsons on the
work flcor and attenpt to reach
agreencht,

Stage (2) If no agreenent reachod within 3 days
of Stage 1 the full particulars of
the digpute within a further 7 days

must be notified to the fssociation
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and thereafter discussions held botween
the Unions and issociation.

Stage (3) If no agrecrnent reached the dispute shall
be referred t¢ the J.I.C, for the Port of
Kingston under the provisions of the
constitution of the J.I.C. covering the
handling of disputes.

Mr, Edwards subnitted that these evidence a clear intention of non-
resort to the Court. The solution of such disputes nust reside in the
J.I1.C. or on procedures laid down in the fct and the Code.

I would support the contention of both Mr. Edwards and Mr, Phipps
that it cannot be gathered from this agreenment that it is enforceable at
law. I can find nothing in an overall view of the docunent of any mutucl
intention in the parties to be legally bound, I would therefore hold that
the fLgreement could not be enforced in a Court of law ond con be enforced
only by industrial sanctions.

Cuestions 4§. 5 Having held that the .greement is not enforciable

at law what are the powers of the Tribunal? Should it consider the
provisions of the igrecment? No challenge is made here to the Powers of
the Minister to refer the mattor to the Tribunal nor to the Terms of
Reference. MNr, Bdwards subtnitted that the Tribunal's powers werc not
circunscribed by the lgreement; while they should teke it into considera-
tion, they are not obliged to do so, The Tribunal may as national or
conmunity intercst dicteote make an award the effcet of which may abrogate,
vary or add to an ecxisting agreenent., In other words the Tribungl had
the power to write & wholly new agreenent for the parties. Nr. Phipps
concurrcd in these views and supported the subnission thet national or
cormunity interest may well over-ride, at any tine, the agreed terns

and conditions expressed in a collective borgaining agrecnent, That

this represented the state of affairs today in industrial relations.

Mr, Phipps made the point that to find otherwisc would be to give legal

sanction to collective bargaining agreenents.



What both Mr. Bdwards and Mr. Phipps are saying is that the
Ltoreement is not binding even'in honour'; the faects of today in
industrial relations is that there is apparently 'no honour'! and that
the consequential effect is to disregard obligations stipulated in any
acreenent if it is found inconvenient or unrewarding. I am of the view,
however, that such a contention does not reflect the legal position in
yelation to the Tribunal and its powers. Let us examine the legislation:

Part 11 is headed'labour Relations.'

Section 3 provides for the settlement of a labour relations code
which should be guidance in the promotion of good labour relations in
accordance with:

"(a) the principle of collective bargaining
freely conducted on behalf of workers
and employers and with due regard to
the generczl interest of the publie;

(8) the principlc of developing and
naintaining corderly procedures in
industry for the peaceful and
expeditious settlement of disputes
by negotiation, conciliation ox
arhbitration;

(¢) the principle of developing and
maintaining good personnel
nenagenent technigues designed to
secure effective coopcration between
workers and their employers and to
protect workers and enployers against
unfair labour practices",

T have set out section 3 (1) in extenso as I an of the view that
it illustrates the whole object of the legislation.

Section 4 sets out the rights of the workers in respect of Trade
Union membership and for the first time there was power to compel an
enployer to recognise & Frade Union as the bargaining agent of the
workers of that employer. Refusnl by an employer would be visited
by eriminal sanctions.

Section 5 laid down the procedures to be adopted in determining
the bargaining rights of the workers,

Section 6 (1) recognises collective agreencents which are defined
in section 2 as followsi-

"ocollective agreenont" means any

agreement or arrangenent which -
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(a) is nade (in whatever way and in whetever
form) between one or nore organizations
representing workers and either one or
nore enployers, one or more orgonizations
representing employers or a conbination
of one or more employers and onc or nore
orranizations representing enployers;

(b) contains (Wholly or in part) the terns
and conditions of enployment of workoers
of one or nore categories,

Scetion 6 (2) details the inplied procedurcs,

Part zzz Section 7 establishes the Tribunal,

Section 8 provides that the Tribunal sit in Divisions and
provides for its nembership depending upon whether or not the Tribunal
proposes to deal with an industrial dispute which in the opinion of

the chairmen, arises from the interpretation, application, adninistration

or alleged violation of 2 collective asrecment (ny undor 1ining).

Section 9 deals with industrial disputes in undertokings
nroviding essential service (such as the nattoer hefore us). ~ report
of such dispute may be node to the Minister in writing and any such
report nust state inter alia:

(b) Whether there is in force cny coliective
agrecnent between the partics to the dispute,
and if so, whether such agreenent includes
exprese procedure for the scttlement of
disputes of the kind referred to in the report.

Setion 10 is inapplicable for our purpose.

Section 11 also nakes reference to collective agreements.

Bearing in nind the whole objcet of the legislation,it is
clear that the intondnent was to lay down a scheme which would
cosure a sinple, expeditious, and accessible method of the reporting

of and settlenent of industrial disputes Letween perties. The



recognition of the law of the possible existence of a collective
agreenent between parties and the specific procedures laid down in the
conppgitica  of a Tribunal in this regard;and what the Minister may
and pay not do if one exists, is clear proof that the Act recognises
these agreenents and thot they are an integral part of the whole

aschere and is an endesvour to enhance industrial peace. I apn of the
view that The Tribunal would be obliged to give effective consideration
to any collective agreement in existence between the narties and I so
hold, If the Tribunal is obliged to take into consideration the ftemrns
of the Agroement between the parties; then inplieit in such an obligation,
is to do what is fair between the parties to the dispute giving full
consideration to their Agrecnment entered into in good faith. The
Tribunal is & creature of Statute. It has no nore power thon is given
by the statute that creates it. To clothe it with the extraordincry
powers attributed to it by lMr, Ndwards and Mr. Phipps to abrogate, vary
and even to write & wholly new collective agreement would requirc express
longuage. I find no such language in this statute., Mr, Phipps nmade the
point that to hold otherwise would be tantanant to ziving legal effect
to the agrecment. It ’a shrewd observotion; but the matter is before

an administrative tribunal, one cennot sue for danages; consequently,
different consideretions arise, I an reinforced in thise vicws by the
tenor of seetion 12 (4) (c) which lays down that any aword in respect

of any industrial dispute referred to the Tribuncl for settlement "shall
be final ond conclusive and no proceedings shcll be brought in any Court
to impeach the validity thereof, except on a point of law", It follows
therefore that if the Tribunel had the powers assigned it by Mr. Phipps
and Mr, Edwards,no employer or worker's Union for that matter, would
risk having 2 dispute before the Tribunal - as no one could predict then
how the Tribunal may interpret and declare ifs so-called national
intercst powers in relation to points already agreed ond working
satisfactorily between the parties. It seems to ne to he given such

powers the Tribunal would be the subject of nore disputes instead of
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assisting in settlenent of disputes, The object of the legislation to enhance
industrial peace would be defeated,.

Let us now exenine the grounds on which the applicant is relying in
view of what I have stoted to be the powers of the Tribunal. The refercnce
of the Minister to the Tribunal reloted to 3 itens.

(2) ILaundry illowsnce

(t) BEnd of year Bonus

(¢) Trovelling Jllowance

The Tribunal made no awnrds in respect of itens (a) and (b). Pl
award wog nade in respect of (¢) and is the subject matter of these
procecedings,

The groﬁnds on which the sssociation rely were carlier sunnarised
thus ¢

(a) That under clause 1(&) and 1(b) of the lLgrcecoment the Notice

to anend was out of tine,
(b) Would cmount to Tribunzl re-opening matters agreed to hebween
the parties,

(c) Clause 1(c) offective dates of anendments breocched.

Now Clouse ia stipulates thot during the life of the agrecment either
party has the right and noy "give to the other not less than nincty-threc (93)
nor nore than one hundred and twenty-five (125) days notice in writing prior
to emending the sane",
Mr, George subnitted that on 3rd Februsry 1978 (see Exhibit C1 page 27 of Bundle)
arreenent was reached between the parties and thot all items dealing with noney
wore settled between the parties prior to 3rd Mey 197€£i6§§ﬁt this clain first
arose by a letter fron the Union doted 3rd May 1978, If this lotter is token
to be notice to amend the agreement as required under clause 1(&) then it is
c¢rted 3rd Moy 1978. That this Notice did not conform with clause 1(&) as the
prior Notice in writing nust be given not less than ninety—thrce(93)days nor
sore thrn one huhdred ond twenty-five days. It wovld seen ns if Mr. George is
sugpesting that the period not less than ninety-three (93) days nor rorc than
cne hundred and twenty-five (125) is directly wreferable to the dote en which

nartics i.c.
substantial agreement wns reached on outstanding proposed amendments betwecen the/
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Sré Pebruary 1978 ( Exhibit ¢1) as clause 1(a) speaks of "prior %o

anend", In ids letter dated 2Tth July 1977 (8xhibit B2) the Unions at
itens 25 reserves the right to submit additional items of clains up to
and during negotiation, The Union's letter dated 28th September 1978,
iten 30 stipulates that the itens claimed {and many were quite new

fron those proposed in letter dated 27th July 1977) are subject to
anendment before or during the course of t he negotiation, TWo objections
were apparently taken by the Association to the wholly new items roised
in the Unioms lectters. The applicant's circular dated 3rd February 1978
(Exhibit C1) advised its nembers of the amendnmenis agreed to on that date
i.e. 3rd Pebrunry 1978 and the circular read at page 2 "Members are
further advised that negotiations on other items of cloin continue
although many itcnms hove been settled"; What does this ncon?  Surely
what it says. The amendnments concluded between the partics were not
exhaustive of all claims outstanding or further arising during the

course of the negotiations which, of mccessity would be an alnost
constant cxercise. The agreement, in my viocw, provides for just such

o contingency in clause 1(0) which states that "the agreenent shall
ronain in foree until all proposed amendments are scttloq}after which

it shall continue in force as so ancnded provided however that vhutever
anendments are made to the 2greoment>they shall be effective as of the
date upon which such anendnents wcfe agreed", Effect ney be given to
the requirement of Notice as fo tine set out in clause 1(a1)if written
notice is given;ibut the proposed cmendment can only be ccuntenanced
within the time linit set by the clause, unless the party who has the
right to object to an improper notice weives his right to such objection.
In view of the evidence before us;I would hold that the iten in the
letter (Bxhibit D) dated 3rd May 1978 dealing with Travelling Allowance
was notice of a new proposal being put forward by the Union to the
;ssociation)and tine would begin to run from 5th May 1978 the date on
which it was apparently rcceived by the sassociction (sce Lssociation

stanp on letter).
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Mr Phipps however, subnitted that the powers of the Tribunal (as

adunbrated by Mr. Edwards and embraced by hinself) are without linit

oné nay in its consideration of national and commmity intorest abrogate,
vory,or, in effect, ignore the egreenent between the perties, It need
not, thercfore, have considered clause 1(3) of the JAgreenont which

1nid down the period within which notice must be given by either party
to proposed anendments; that the igrcemcnt was not enforcoable at law
thercfore the Tribunal wos not bound by its provisions, Ie further
subnmitted thet it was not 2 new proposal. That although the fgreenent
wes silent on the point there wes a 'traditional' principle of kceping
fringe benefits 'on line' for all catcrories of workers at the Port.

Mr. Hepburn Mayne deposed to this effect, He stated thot the Supervisory
category had received Travelling Allowance by agrecnent from 1st Novenbew
1977. He also exhibited a Tribunal award between the Uncontested Group
and Western Terminals Ltd. Kingston VWarves Ltd,., both represcnted by the
..ssociation, in favour of the Uncontested Group for Travelling Jllowance
in the sum of 210 per weck with effiet from 1st November 1977. If 1 -
liv, Mayne's ovidence was believed thon the agrecnent would be subject

to such 'traditional practicc!; effect could be given such a practice
only if it becamc an implied ternm of the agreement that "on linc”

fringe benefits would be read as part of the .greement. He also

put forward another argument to the effect that the documentary evidence
presented to the Court indicated thet in February 1978 there werc out-
standing itenms for negotiation between the parties. That in such a
situation the question as to what had been previously detormined at

the negotiating level was entirely a question of fact,and as such not

a matter to be brought teo the Court for a decision. He placed reliance
on section 12(4)(0) of the .ict, He further subnitted that no noint of
law orose herq) that unless applicant could show what wos opreed to and
what was outstanding was a point of law, he was oubt of Court.

I crunet nce how Hr, Thipps cu~ested th £ this weo nst o norw

matter oo the letter of the Tnicn dAnted 3rd May 1978 stated specifically

in paragraph 2:-
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"We would particularly like to settle outstaonding
natters such as laundry allowance, end of year tonus,

and in addition, provision of thirtv-five dellars

(#25.00) per week trovelline allowance for all Port

Workers, retroetive to 1st Novenber 1977". (my

under—lining)

It was clcar thet whatever items were outstanding on 3zd May 1975
Travelling allowance was not one of then. The letter said so, or was
the outstanding item being addcd to on the basis of the so called "on
line" tradition? It is ny view that on the cvidence the iten was =2
nevw iter and it had to conforn to Clause 1(&) and (b) of the agreenent
before consideration could be given to the proposed apendnent unless
the'on line tradition! existed and was appliceble by implication. Can
it be said that suwch implication could be nade in the ugrecnent? I
would say no. The award\(Exhibit "A" attached to ffidavit of Mr. L. Cooke)
of the Tribunal sets out the tackground to the dispute and it was clear
that there was no cutomatic application of fringe benefits to one group
on the besis of such benefits being granted another greup. It hed to
be obtained by negotiations botween the partiecs, Indeed, the Unions
argunents were that it was tanbdspornt to gross discrinination and
victinization against the Port Workers group by the Company in not
having paid Travelling illowance to that group, the other groups
(Supervisory and Uncontested ) having received that pariicular benefit.
Howkere had it been suggested that the 'on line tradition! w-s
antonatically applicable., It is clear it was nerely used as a ground
for 'hargaining'. Once thet situation obtained, it wes in substance
nothing more thon a new clain which in effect was a proposal to zmend
the existing agreerent. Such 2 tern therefore could not have been
inplied into the agrececment then subsisting, The proposal to anend
must have conforned tc the requirements, as to tine, as laid down in
Clause 1(a) of the agreement. There was no evidence before us as to when
this iten came up tc be considered by the parties, IMr. Lllister Cocke

for the applicant deposed that pursuont to scetion 9(3) (a) of the iLct,



-1

The Minister of Iebour and Enployment having failed to resolve o dispute
between the applicant and the Unions referred the motter to the Tribunal.
Yo dates wore given, The award of the Tribunal, howevcr, recited that
the Refercnce of the Minister was made by letter dated 16th Decenmber 1978
(i.e. sone 7 nonths after 3rd May 1978)., It was clear that the clein was
in breach of Clouse 1(&) and 'out of tinme'. The Tribunal was therefore
in error in disregerding Clause 1a of the agreement and in consequence
acted ultre vires ite powers, It was further submitted by Mr. George
in behalf of the applicant that clause i(c) of the ogreenent was breached
in that the effective date of amendment was disregarded. That the Tribunal
was bound by Clause (1) (c) of the Lgreenment which stated "provided
however that whetever anendnents are made to this nsreenent they shall
be effective as of the date upon which such anendnents were agreed";
and that the a ction of the Tritunal was the reopening of matters alrecady
agreed to between the parties. He also cited section 12(4) of the .‘ct.
I shall return to the Sct. In relation to clause 1 (¢) the wording seen$
designed for nutually agreed emendoents. Iven so it was not in conflict
with the powers of the Tribunal under gection 12(4) which read:
"(4) Mn award in respect of any industrial
dispute referred to the Tribunal for
settiencnt:
(a) nay be nade with retrospective ef?ect fron

guch date; not heing ecrlier than the date

on which that dispute first arose, as the

Tribunal nay deternine,

(b) shell specify the date £ rom which it shall
have ¢ffect;

(c) shall be final and conclusive and no
proceedings shall be brought in any Court
to impeach the validity thereof, except
on a point of law",

Mr. George subnitted that since the clain was first made by
letter dated 3rd May 1978,no dispute could have first crisen in
relation to travelling prior to 3rd May 1978, qie fact that the
Tyibunal's award was effective from the 1st Nevember 1977 made the

award ultra vires, It was in breach of scction 12(4) (a) of the Alct,

Mr, Phipps submitted thet whether or not 2 dispute is in existence and
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the date from which it arose are questions of fact for the Tribumal. The
extent of retroactivity was a question of law and it wos so stated in
scction 12(4) (a) of the fct. When once the Tribunal had nade an aword
retroactive to a particular date it must be taken that the Tribunal found,
23 a matter of fact, that the dispute arcse on that day. That the applicont
was saying that the Tribunal could not so find as the cloin was dated

3rd May 1978 in the letter from the Union, He subaitted however, that you
con have a situation where a party nay have an interest in a dispute before
beconing a party to that dispute and stated that it is a difficult natter
at times to ascertain, in point of tinme, when the dispute first arose;

thot it is cssentially a question of fact for the Tribunal who would

have heard the evidence and subnission before coning to their findings.

It wes not for the Court. He cited Conway vs Tade 1908-104.E.R. p.344

to illustrate the point. This wos & case in which the respondent, an
officer of a trade union, but acting without the authority of the
cxecutive induced the the appellant's employers to dismiss him by threaten-
ing thet if they 4id not do so, the menbers of the union employed by the
firn would strike in order to compel the appellant, who was o nenber of the
Union, to pay a fine imposed on hin sone years before. In considering the
anbit of scction 3 of the Trade Disputes let 1906 Lord Loveburn L.C. at
page 347G said: "I agree with the Master of the Rolls that the scction
connot fairly be confined to an act done by a party to the dispute., I
do not believe that that was intended, . dispute nmay have arisen for
S e
cxanple in a colliery, of which the subject is so inportant to the
whole industry that either enployers or workmen may think a general locl-
out or a general strike necessary %o gain theoir point, Few arc parties to,
but 21l are inteorested in the dispute." Mr. Phipps scen to be suggesting
that this principle is applicable here where one scgnent of a whole industry
is claiming o benefit; for exanple, the Supervisors claining and negotiating
travelling, then the Port Workers, although they have not yet put in a clain
would have great intercst in the negotiction and the result of sane,
particularly if a 'traditional on line' proctice prevailed in the industry.

Several authoritics were cited which illustroted the difficulties expericnced
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in ascertoining precisely when a dispute first arose, They were unhelpful
~s fron the Terms of Reference to the Tribunal it was & matter for then
and hearing in nind clause 1(c) of the -greement and whether a 'traditional
on line' proctice prevailed in the industry and, if it did, what ioplicotion
it will }ave in relstion to the fAgreement. .11 these matters were before
Ala

the Tribunal. The breadth of the Tribunal's endeavours with the
wording of the Terns of Reference which are widely and loosely drafted,
no doubt, with deliberation by the Minister to ensure the fullest enquiry
into the dispute by the Tribunal. No objection was taken to the Terms of
Reference and the award of the Tribunal must be examined in thet context
to see if any point of law arose on the face of the record. It had been
clearly cstablished thet the so called "on line tradition" that was said
to have prevailed was not such as to become a part of the agreenent
between the parties by inplication; but was merely grounds upen which o
negotizting position could have been taken by either party. The Tribunal
was obliged to take into consideration the provisions of the /‘greepent
between the parties and give effect to the provisions relating to retro-
activity. Clouse 1{c) provided that:

"Whotever anendnents are nade to this

agreenent they shall be effective as

of the datce upon which such amendnents
were ngreed".

This is the Jgreerment of the parties. They are bound by it.
The Tribunal is bound by it. It speaks not of when the dispute fizst
arose, It speaks of the date when the amendment is agreed hetween the
parties regsrdless of when the dispute, if any, first arose. 1T ogree
with Mr, George thot the earliest a dispute could hove zrisen is on
3rd lMay 1978, It should, however, he pointed out that submission of

the clain is not the 'dispute’; it is when it is refused that a dispute
nay first arise. No such evidence was put before us; howover, the
Tribunal in nmaking en award nust give cognisance to scetion 12(4) which

reada:
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"n award in respect of any industrial dispute
referred to the Tribunal for settlement -
(a) nay be nmade with retrospective effect fron
such date, not being earlier than the date
on which that dispute first arose, 28 the
Tribunal nay determines
(p) shall specify the date from which it shall
have effect.
The Tribunal nade the award retrospective to i1st Novenber 1977.
It is clear the earliest time the dispute could have crisen was 2fter
3rd May 1978, or putting the widest possible interpretotion on it, the
3rd Moy 1978 when the claim was first submitted by the Unions. The

therefore,
awvard on that basis was/in breach of section 12(4)(ﬂ)ﬁ

There is also this consideration; when The Tribunal is seised of
any natter referred to it under the Zct and in confornmity with scction 12
of the lct was handing down its award it was, in cffcct, inposing an
'amendment' of the agreement between the parties by force of law. The
Tribunal nust take cognisance of and give effect to the lgrcement in
order to properly exercise its powersunder section 12(4)(a) and (b)
of the fet., Clausc 1(0) of the agreencnt explicity provided that the
amendment shall be effective from the date it was 'azreed', I would hold
that when the award was made by the Tribunalj the effective date of the
anendnent would be t he date -of the award in order to confornm to Clause
1(e).

The award was therefore in breach of clause 1(c) of the l[greement
and of Seckion 12(4)(2) of the ict and cannot stand)it being ultra vires.

Tor the above reasons I hold)that the applicetion should be

granted with costs.



CH.MBERS, J:

1. The name and description of the applicant is the 3hipping
association of Jamaica of No. 5 King Street in the Parish of
Kingston, a trade union duly registered under the Trade Union
net of Jamaica.
2. The reliefl sought is an Order of Certiorari to remove
into this Honourable Court and quash the award or decision made
by the Industrial Disputes Tribunal on the 16th day of February,
1979, in respect of a Travelling nllowance of Ten Dollars ($10.00)
weekly across-the-board, retroactive from the 1st November, 1977
to the 31st October, 1978 and Twelve Dollars ($12.00) weekly
across-the-board, as from the 1st November, 1978, with the
proviso that all existing arrangemeants in relation to transporta-
tion be unaffected by this award and that all necessary and
consequential directions be gilven.
3. The grounds upon which the said relief is sought are as followo:
(i) The said award or decision was w¥ong in law.
(ii) The said award or decision contained several errors
on the face of the record and in particular:
(a) In their majority award, the Tribunzl attempted
to re-cpen or to vary the terms of a basic agreement
which had been conciunded by the parties and which
had been acted upon by the parties. In so doing the
Tribunal disregarded and discarded the sanctity of the
contract.
(b) The Tribunal attempted to make the award have
retroactive effect in contradiction of Clause 1 (c)
0of the agreement which forbade retrcactivity under
the sgreement.
(¢) The Tribunal exceediﬁé its powers and acted ultra
vires in that it granted a travelling allowance retro-

active to the 1st day of November, 1977, which is a
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date prior to the Union'’s claim for the said travel-
ling allowance. In so doing the Tribunal made their
award retroactive to a date prior to the commencement
of any dispute which could have arisen or did arise
between the parties concerning the issue of a travel-
ling allowance in contravention of Section 12 (&) (a)
of the Labour Relations and Industrial Disputes ict,
1975

gd) The Tribunal granted a travelling allowance to
ihe Port Workers in circumstances in which they were
already receiving transportation from the applicant
and further awarded that the arrangement in relation
to transport be unaffected by their award. In so
doing the Tribunal was awarding an amount for travel-
ling twice in the same award whereas the c¢laim from
the Unions was for a single travelling allowance.

(e) The claim by the Unions for a travelling
allowance was out of time within the terms of the
Qollective Bargaining iLgreement between the applicant
and the Unions and should not have been entertained
by the Tribunal.

Mr. Emile George, Q.C., in his submissions on behalf of the
applicant, The Shipping issociation of Jamaica, referred to the ful-
filling of the formalities necessary before this motion could be
heard including the fact that in accordance with the Civil Procedure
Code, leave to file the motion was granted on the 2nd day of Harch 1979.

Mr. George referred the court to the various affidavits in
support and the exhibits attached thereto, especially the Joint Labour
ngreement at sannex i of the exhibits, which was duly signed by all
the necessary parties. Various authorities were cited to the court
by the the applicant, by the Lawyers for the Unions and by the Lawyers
appearing on behalf of the Industiral Tribunal and the attorney General.

In the hope of shortening this judgment I shall first begin by
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dealing with the case of the For? Mo*or Company Limited v. &#.E.F. (1969)

2 511 E.R. p. 481 with special refesrence to p. 482 as cited by
fir. Emile George for the Shipping issceiation of Jamaica. & case of
an Injunction.

In that case it was held that the ex parte injunction granted
to the Ford Motor Company Limited against the striking unions to
restrain them from striking or coatinuing the strike or encouraging
its spread in breach of an agreement signed by all the parties should
be discharged.

The ex parte injunction was discharged in that case because the
court held that the agreement, although it dealt prima facie with
commercial relations, was not enforceable because other gepgidera-
tions outweighed such a2 course - such considerations as the wording of
the agreement, the nature of the agreement, and certainly since 1954 by
the climate of industrial opinion adverse to legal enforceability.

In short it was decided in the Ford HMotor Company Limited's case
cited, that collective agreements between employees and trade unions
or between trade unions and trade unions are not contracts the ternms
of which are enforceable in the courts, and that such agreements even
if they can be described as contracts remain in the realm of undertakings
binding in honour only, unless of course a specific ¢lause is included
in such agreement making those agreements enforceable in the courts,

Mr. Emile George also informed the court that the Full Court in

Jamaica in the motion of the Half Moon Hotel v. The National Workers

Union has held that Collective Labour agreements are not binding in law.

The injunction sought by the Ford Motor Company Limited was there—
fore rejected, so it seems to me that the court was there holding that
the injunction, if .ragted, would amount to the indirect enforcement in
the courts of the terms of or at least a term or terms of the Collective
ngreement, and whicﬁ they were not entitled to do as the .greement was
not legally enforceable.

Geoffrey Lane J. in delivering the judgment of the court stated

at page 487, letter "Iv:
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"This court is not concerned w'tn the justice of the employers'
proposals nor the employees' reactions to those proposals ee..
It is merely concerned with the strict legal problem involved
regardless of their impact and rogardless of their consequences."

I for my part do say that that 1s my outlook irn the instant motion
with which this court is dealing with.,

In the instant motion brought by the Shipping sssociation of
Jamaica for an Order of Certiorari,.for this céurt to quash the award
decision of the Industrial Disputes Tribunai which was made on February 16,
1979y in respect of a travelling allowance of Ten Dollars ($10.00) weekly
across~the-board, retroactive as from November 1, 1977 to October 31,
1978 and Twelve Dollars (§12.00) weekly across-the-board as from
November 1, 1978, with the provisc that all existing arrangements in
relation to transport.be unaffected by this award can be distinguished
from the situation in the Ford Motor Company's application.

The grounds of the relief sought in the instant motion has been
stated earlier in this judgment and I shall at this stage distinguish
the Ford Motor Company Limited v. 4.E.F's case cited, from the instant
moticn.

The Ford Motor Company brought proceedings by way of injunction
against the other parties to their Gollective Labour ngreement to seek
to enforce by injunction against the unions the agreement or a term or
terms thereof, while in the instant motion, the Shipping .ssociation of
Jamaica is seeking by Certiorari, not to enforce an agreement between
itself and the unions and which agreement like all such Collective
Labour agreements, with the exception I have already mentioned, are
binding on morals and honour only, but it seeks, and so I hold, to
rectify what a legally constituted body, namely, the Industrial Disputes
Tribunal has improperly done, by their acting ultra vires Section 12 (4)
(a) of the Labour Relations and Industrial Disputes uct, in other words
this court is being asked to rectify or quash what that statutory body
has improperly done by their acting contrary to the laws passed by
Parliament, and incidentglly, this court is being asked to prevent the

continuation of a continuing breach of the law as a result of the Tribunnl
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by their actiocn breeking a solemn agreement which is at least morally
binding on the parties to the agreement and in breach of natural justice.

Some might even call the breakiag by the tribunal of such an agree-
ment by their ultra vires action and their action in breach of natural
justice to one of the parties not only an illegal but immoral act.

The sgreement exhibited at innex 'A' was signed by and on behalf
of the Bustamante Industrial Trade Union by the Rt. Honcurable Hugh Shearer.
On behalf of the United Port Workers and Seamen's Union by Mr. Thossy Kelly.
On behalf of the Trade Unions Congress by Mr. Hopeton Caven. On behalf
of the Shipping issociation of Jamaica by Mr. L. P. Scott.

These signatures were to be u pledge on behalf of the unions and
the Shipping Association of Jamaica and which pledge is contained on
page 4 of the said Agreement. The pledge was that the parties or the
signatories on behalf of the various parties would comply with the pro-
visions of the Agreement, and would co-operate in good faith for the cou-
tinuation of such relations within the framework of the .greement.

Surely such sclemn agreements, even though held by decided cases
not to be enforceable in the courts in the absence of a clause making
them enforceable in the courts, wowldd be morally binding, and a court
ought to be able by Certiorari to guash any award made by any cne or
by any befy of persons or by a tribunal and which award results in the
breaking of such agreements especially when the award which results in
the breaking of the agreement amounts to?breach of the very law under
which a tribunal is appointed, whether or not such breach is on the facc
of the record or not,

In any event Section 12 (&) (¢) of the Labour Relations and Industri:l
Disputes Act allows proceedings to be brought in any court to impeach
the award of the Tribunal on a point of law.

Clause I (c) on page 5 of the Lgreement shows that the said
wgreement can only be altered by negotiation after due notice and that
any amendments are effective only from the date when the amendments werc
agreed, hence no retroactivity can be effective beyond that date, and

in any event Section 12 (4) (a) of the Labour Relations and Industrial
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Disputes wnct does not permit. & tribunal to make an award retroactive to
any date earlier than the date, should the parties fall to agree, that
is, the date when the parties join issue by failing to agree - the date
when the dispute first arose.

The Industrial Disputes Tribunal having made an award to the rort
Workers retroactive to the extent that was made, a point of law has
arisen for the determination of the court as to whether the tribunal
can legally interfere with a moral and solemn agreement which provides
against retroactivity -or whether the tribunal can,as a matter of law,
make an award reiroactive to a date which as a matter of fact and on
the face of the records could not be earlier than the date 3rd May, 1978
when the claim of the unions were first made on behalf of the Fort
Workers for a travelling allowance.

Mr. Frank Phipps, Q.C., on behalf of the Bustamante Industrial
Trade Unicon submitted that the date when the dispute arose is a guestion
of fact znd which date could very well be from the date am interest in
a dispute whether between another category of employees or not and the
employer arose which can be much earlier than a claim was made on behalf
of the Port Workers by the union.

I hold that a dispute as to the travelling allowance could not
arise prior to the 3rd May, 1978, when the Bustamante Industrial Trade
Union first wrote to the Shipping ussociation of Jamaica about travelling
allowance for Port Workers, not withstanding that the letter referred
to, amongst other matters, travelling allowance, as outstanding claims.
In any event a dispute could not be said to arise prior to the parties
failing to agree on a matter that has been raised by either side, and an
interest in a dispute of an earlier date cannot arise in relation to a
matter that was not a dispute or disputed at an earlier date and affecting
a category of workers which do not include Port Workers.

To hold that the "In line traditional principle" among various
categories of workers in regard to keeping wages, fringe benefits and
conditions of work in line would entitle Port Workers to be paid a

travelling allowance in addition to transportation, so as to keep them
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in line with other categories of workers who drew travelling allowance
but are not provided with transportation would be a breach of the so-
called '"Traditional in line principle". Thus no reasonable inference
could be drawn that the Port Workers would have an interest in any such
payment, which payment could not properly be called a dispute without
proof of there being a joinder of issucs on that matter.

Because certain category of workers, other than Port Workers
receive a travelling allowance may be interesting news but it cannot be
said to create an interest in a dispute.

In addition, the Port Workers were already "out of line" to their
venefit by enjoying the following benefits which no other category of
workers enjoyed, job security and guaranteed pay and in addition,
unlike other workers, they could not be declared redundant during the
life of the agreement and was entitled to full pay so long as they reported
for work twice daily whether or not they actually worked or not.

Surely any interest in an earlier dispute, if an earlier dispute
did exist, could only be an interest in an event which directly concernud
the parties now allegedly interested,if the earlier event affected then

G&é”wqmauum
physicallyfor they were parties to the earlier negotiations or event.
I shall deal with decided cases on this point later.

It would seem to me that such interest as referred to by
Mr. Frank Phipps could only be in the Fort Workers' imagination, and
the gquestion whether the provision of transportation would still entitle
the Port Workers or persons who enjoyed that benefit to be paid a travel-
ling allowance is a question of law for the interpretation of the court
pursuant to Section 12 (&) (c¢) of the Labour Relations and Industrial
Disputes Act.

The following case cited namely, Evans v. The Natiopnal Union of

Frinting and Book Binding (1938) 4 4ill E.R. p. 51 need not have been

cited in this Motion as it took the matter no further and seemed
irrelevant.
The following cases were taken into account in this judgment:

Conway ve. Wade (1908-1910) #ll E.R. Reprints p. 344; White v, Riley (1920)
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411 E.R. Reprints p. 37713 Texacc, Trinidad v. Oilfield Workers Trade

Union (1977) Vol. 20 W.I.R. p. 457 letters "E" and "F'" and p. 458, "Ev

and “F'"; Beetham v, The Trinidad Cement Company Limited (1960) 2 W.L.R.

I shall comment on the latter twe cases later.
Before commenting on those relevant cases I should point (ut that
Section 12, Subsection (4) (c) states,
"in award in respect of an industrial dispute shall be final
and conclusive and no procecedings shall be brought in any
court to impeach the validity thereof, except on a poimt of
law.™
I have already pointed out that a point or points of law has or

have arisen in this motion for certiorari.

In R. v. Minister of Health (1936) 2 K.B., p. 29, it is shown that

orders of certiorari are discretionary and may be granted even though

some other remedy is available, and in R. v. Thames Magistrates Court,

ex parte Greenbaum (1957) 55 L.G.R. 129 C. A. Canebook 279 it was held

that a person whose legal rights have been infringed or who is otherwise
substantially interested may be granted an order of certiorari ex debito
justiciae.

ntkin L.J. in R. v. Electricity Commissioners (1924) 1 K.B. 171

at page 205 stated, and quote:
Whenever any body of persons having legal authority to determine
questions affecting the rights of subjects, and having the duty
to act judicially, act in excess of their legal authority, then
prohihition and certicrari will lie.Y
It is also well known or should be well known that certiorari will
lie for errors on the face of the record.
It is also similarly known that even where the legislature provides
that any act should not be cognizable by the courts or enquired into
by the courts, the courts are entitled to see whether such acts or
functions have been carried out in accordance with, and not in breach of
the law. I would like to have cited authority on this principle but as
I am in the country on circuit duties and without z proper legal library
1 have for the moment to rely on legal principles in this regard.

However on my return to Kingston I may cite the authority if I should

think it necessary as a postscript to this judgment.
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However, e¢ven in Chapter I of the Jamaica (Constitution) Order in
Council 1962, Section I, Subsection 9, is stated the following:

"(9) No provision of this Constitution that any person or
authority shall not be subject to the direction or con-
trol of any other person or authority in exercising any
functions under this Constitution shall be construed as
precluding a court from exercising jurisdiction in rela-
tiorn to any question whether that person or authority has

performed those functions in accordance with the Constitu-
tion of any other law."

I have cited this section of the Constitution to show that apart
from principle even the Constitution provides for the courts to enquire
whether a person or body has performed their functions in accordance with
law. I shall now deal with some of the cases that I have just mentioned.

In the case of Texaco, Trinidad v. 0ilfield Workers Trade Union

(1$72) 20 W.I.R. p. 455, cited by Mr. A. D. Edwards who appeared amicus
curiae for the Industiral Dispute Tribunal, and cited by him to show
that the award referred to in the instant motion could be made with
retrospective effective to the extent that it was done inspite of the
restriction in the Labour Relations and Dispute nct. Mr. Frank Phipps,
Q.C. also relied on this cited case, to show that the award could he madc
retrospectively to the date to which it was retrospectively made, a
date as he submitted that the dispute could have been in being namely
the 1st November, 1977 and prior to the 3rd of May, 1978 when the Union
first made its out of time claim on the Shipping association of Jameicw,
as says Mr. Phipps, the Port Workers would have had an interest in a
dispute or an event, when the agreement was made between the Shipping
association and the Unioms for travelling allowances to be paid to the
uncontested workers, and which award excluded or omitted the Port Workers.
As I interpret the ratio in the cited case as far as it affects
retroactivity one has to look on the facts of that cited case to see
what is ''the event! out of which that dispute arose sc as to comply with
the terms of the particular Trinidad act which, incidentally, is worded
differently from our local Industrial Disputes unct.

In the cited case of Texaco, Trinidad v. Oilfield Workers Trade Union,

one Mr. Blaise Figuero was dismissed by the employer-plaintiff on the
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22nd November, 1966, because he was found in unauthorised possession
of his employer's property on the very day of and priocr to his dismissol.

Figuero was tried on the 21st February, 1967 for larceny of the
sald property that he was found in unauthcrised possession of on the
22nd November, 1966. On the day of his trial, February 21, 1967, he
was acquitted.

Six days later, that is on February 27, 1967, the Oilfield Worker's
Trade Union, hereafter referred to as "the Union" raised the guestion
of Mr. Figuero's dismissal and re-instatement under the Grievance
Procedure of the Industirel agreement between the parties.

The company or employer refused to consider the grievanceé on the

ground that it was time barred under the procedural agreement between

them and the Union. That referred to agreement was "the Grievance

Procedure of the Industrial ngreement between them". Nonetheless the
Unicon and the company did meet twice to discuss the matter, and on
July 19, 1967, the Company finally refused to consider re-instating
Figuero.

The Union therefore, on fugust 9, 1967, five months and eight days
after the 27th February, 1967, when the Union first raised the questicn
of Figuero's dismissal under the Grievance Procedure of the industrial
agreement between the employer-company and themselves, and eight months
and eight days after Figuero was fired, reported the existence of a tradec
dispute between them and the employer-plaintiff to the Minister pursuant
to Section 16 (1) of the Industrial Stabilisation act, No. 8 of 1965,
as amended by Acts 6 of 1967 and Act II of 1967 of the sicts of Trinidad
(together referred to as "the ict').

On September 25, 1967 the Minister referred the trade dispute to
the Indistrial Court (referred to as "the court") pursuant to S. 164 (5)
f otho Lot

Section 16 (2) of the act reads as follows:

"4 trade dispute may not be reported to the Minister if more

than six months have elapsed since the issue giving rise to
the dispute first arose."

The "issue' in that case, for the purpose of the six months period
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turned on the question of, when did the issue or event out of which the
dispute first arose - in other words, how far back or retroactively did
this dispute "first arose™?

The company argued before the Industrial Court of Trinidad that the
issue giving rise to the dispute first arose when Filguero was dismissed
by the company on November 22, 1966, and the gist of the Union's reply,
was that the grievance arose, not when the workman Figuero was dismissed
by the company, but when the charge against the workman was dismissed
after his trial, as it then became evident that the company had made a
mistake in dismissing him.

The Trinidad Indistrial Court rejected the company's claim and
accepted the Union}s claim that the issue or event giving rise to the
dispute arose when Figuero was acquitted on February 21, 1967, which
would be 2 period of less than six months up to August 9, 1967 when the
natter was reported to the Minister,

The Court of Appeal in Trinidad, (Coram: Phillips C.J. (Ag.),
Fraser and (Qeorges J.J.A.} unanimously rejected the Industrial Court's
wruling and held, whilst also referring at page Ls7 letter "g'" of the
judgment, to the case between Port of Spain City Council and Amalgamated
“orkers' Union, Trade Dispute No. 68 of 1968 decided on ppril 3, 1969,
where in the latter case the Industrial Court also ruled that an issue
giving rise to a trade dispute, was not at the time the worker was
dismiseed in that case, but when the negotiations between the union and
the employer under the grievance procedure reached deadlock.

The Court of Appeal in Trinidad (Georges J, delivering the judgment
of the court in which the two other judges concurred) in commenting on

the decision of the Industrial Court in the case of the Port of Spain

City Council v. pgmalgamated Workers! Union said:

"In reaching its decision the (Industrial) Court examined
the Act and concluded correctly in my view, that it had
established a system of settlement of trade disputes
through trade unions," (The word "Industrisl" in brackets
before the word court is mine)

Georges J., before further commenting on the decision in the Port
of Spain City Council and Amalgamated Union's case, quoted the following

passage from the ruling of the Industrial Court in that case and guote:
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"In the procedure provided thereunder, the word "issue' in
Section 16 (2) must therefore, in our opinion, in regard a
dispute with an employer refer to an issue between the
employer on the one hand and a trade union of workers on
the other.

It is true as contended for the council that any such issue
is itself a trade dispute, but it need not be identical
with the trade dispute eventually reported to the Minister,
In the course of negotiations between the employer and the
trade union which the ict envisages, the issues may have
become altered, enlarged, or diginished, but there must in
every case be the original issue between them out of which
the eventual report to the Minister is made, whether or not
the issue remains identical with the trade dispute actually
reported.

This in our view is the "issue'" about which Section 16 (2)
speaks, and the interval referred to is the lapse of time
between the joinder of issue and the eventual report of

the dispute to the Minister."

One should note that there are two matters dealt with in that
guotation, the second of the two matters is the "trade dispute' or
"joinder of issue", and the first matter is the actual issue of which
the "joinder of issue' or "trade dispute' arose, and the actual statute
which was being interpreted is saying, that the second matter, namely
the '"trade dispute’ or '"joinder of issue'" cannot be reported to the
Minister if more than six months}ggs elapsed from when the first matter,
namely the "issue" that first arose.

Thus from the wording of the particular Trinidad Statute as it
applies to the two Trinidad cases cited or referred to earlier, the
retroactive dates were the dates of the "issue" arisings namely the
dismissal by the company in the first case and by the council in the
second case of the two respective workers.

The Jamaica act states in Section 12 (4) (a) - The Labour Relations
and Disputes Act, that the Tribunal cannot make an award retroactive
beyond the date the dispute first arose, not as in the Trinidad Act, in
relation to lapse of time, which specifically refers to the "issue" ocut
of which the trade dispute arose. Two matters, as I have explained
earlier.

Georges J. 4. also at letters "g" and "h" on page 458 of the

judgment in the Texaco Trinidad v. 0ilfield Uorkers Trade Union case

referred to the case of Bectham v. Trinidad Cement Limited (1960)
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1 All BE.R. p. 274 P.C. and quoted with app.roval the following from the
judgment 1n that case.

"4 trade dispute exists whenever a difference exists, and a

difference can exist long before the parties become locked
in combat. It is not necessary that they should have come
to blows. It is sufficient that they sheculd be sparring
for an opening."

Georges J. A. went on to say:

"In the light of this definiticn, it is clear that when there
is a "joinder of issue', to usethe Court's phrase in the
Yort of Spain Council case, a trade dispute has already been
in existence.

The sparring is over. In interpreting Section 16 (2) of the
hct,one must seek the "issue" giving rise to the "dispute”,
and note when it first arose."

80 in the Trinidad ceases, one has the source of the difference,
namely the dismissals c¢f the respective workmen, and thereafter the
dispute. The dispute is as a result of the issue.

80 the dismissal which is the "issue' antedates the dispute or
trade dispute.

No guestion that the date of "issue! out of which the dispute
arose can be considered under the Jamaica Statute, as our .ct refers to
the date "the dispute" first arose, not the 'issue' out of which it
arcose or any interest in that issue because as 1n the case in this
motion there is an agreement between a category of workers nct being
the Port Workers and that agreement cannct be considered an issue as
in the Trinidad cases where persons were fired and it was the very
firing and non~reinstatement of those persons that the dispute with
the employers later arose. The firing was the issue out of which the
later re-instatement dispute arose and those fired workers in relatiocn
to the dispute could or would have an interest in their earlier
dismissal. Consequently Mr, Phipps' submission that when the uncon-
tested workers were awarded a travelling allowance, the Port workers may
well be interested in that matter when they heard of it and so the disgute
could be referred back tc that date, and at that, if that matter which

was agreed to coculd be considered a dispute is not tenable. I hold

that when the Bustamante Trade Union wrote to the Shipping Association
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¥Yurther that the award, having regard to the agreement, containcd
errors on the face of it and the Tribunal in the face cof the agreement
knowingly made a retrcactive award for travelling in breach of that
solemn agreement and in breach of the Labour Relations and Industrial
Disputes ict, the very isct from which they derived their jurisdiction.

I would therefore order that the Award of the Industrial Disputes

Tribunal made on the 13th March 1979 be guashed.
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Carey, J. :

Counsel moves for an order of Certicrari to remove into
this Court for the purposc of its being quashed an award of the
Industrial Disputes Tribunal made on 16th Febraury, 1979. The
matter came to the Tribunal by way or a ministerial reference
rursuant to sec. 9(3)(a) of the Labour Helztions and Industrial
Disputes fict. Succincily statzd, the scope of the function of
the Tribunal was tc settle a dispute between portworkers employed
by the applicants and represented hy various Trade Unions, on the
one hand, and the applicants on the other, regarding three claims,
viz, laundry allowanceg, cnd-of-year bonus and travelling, this
last having been submitted by the Unions on 3rd May, 1978. The
Tribunal disallowed the first two claims, but made an award in
respect of the third which included o determinction os regards
retroactivity, asnd the Tribunal added a rider that existing treons-
portation arranpgements were to remain in force,

The complaint of the applicants was, that the Tribunal
had by the terms of its award, attempted to re-open or vary the
collective agrecment between the parties, snd in so doing, paid
scant attentlon %o the saactity of that contract, In making the
award retroactive, the Tribunal had ncted contrary to the terms
of that agreement which precluded retroactivity, and as well, had
breached sec. 12(4)(a) of the .ct, in that, it had made an award
tn take effect prior to the commencement of any dispute between
the parties regarding travelling allowance. PFurther bytheir award,
in allowing existing arrangements to continue in force, the
Tribunal was making an award for travelling allowance twice over
in a situation where the Unions were claiming a single allowance.
Finally, the claim for travellinj; was out of time, =nd thus in

breach of the collective bargaining agreement.

The agreement which was made between the applicants and
the Unions represcnting the portworkers, provided in clsuse 1(z),

that in case of termination or amendment cof the agrecment not less



than 93 nor wmore than 125 days' notice in writing must be riven.
The first intimation the appliccats hnd  of the c¢laim for
travelling, was a letter dated 3rd May, 1978, inviting settlement
of the outstanding claims for loundry sllowance and end of year
bonus and including c clzim for travelliing allowance. Mr. Phipps
did not deny that tho claim was out of time but contented himself
by asserting thot the principle ~f unenforceability of collective
bargnining agreements wasapplicable to this case. Clouse 1(b)
was concerned with retroactivity.

The substantive guestion which, in my opinion, is raised
storkly in these proceedings, is: what, if any, is the legnl effect
of a collective agreement? Sc far as this matter is concerned,
was the Tribunczl wrong in law, when it ignored the terms of the
agrecment, specilfically as regards the time limit for claims and
the retrospectivity of the aword?

At common lowy n collective agrecment is regarded neither
as a commereial nor a domestic apgreement. In the former, there
is o presumption thnt the parties intend to create legol relation-
ship and therefore to be bound by the terms of the agreement: in
the case of a domestic agreecment, for example, family arrangenments,
there is no such presumption. This is made clear in the Judgment

of Geoffrey Lane, J. (as he then was) in Ford Motor Company v.

Amaigamated Union of Bngincering and Foundry Workers & Ors.

/T9697 2 3.3, 303, where at page 321 he says:

" Either they (that is, contracts generally) are
commerical contracts between partics at arm's
length, which are obvicusly intended to be
enforceable at law unless the parties by express
provision declare that they are binding in honour
only or otherwise they arc sccial or domestic
arrangements whichk are equally cobviously not
designed to be legally binding sees !

L collective agreement falls into neither category.
3uch agreement will have to be considered on its own facts.
ihere the terms are precisely stated and are certain, there is
no reason in law why the intention to be hound by the terms,

connot be imputed to the wnarties. However that may be, in the



c.ge to which T hove juut referred, th: leornel judge hnd this
t¢ say al page 330 abeut the particul-r asrcement he wos ealled
upon to construe:

" The foct that the agrecmunts prima facie deal with
comagrelal relationships is cutweighed by the other
considerations, by the wording cof the agroements, by
the nature of the agreements, ond by the c¢limate of
opinion voiced anl evidenced by the extra~judicial
autherities. lgrcements such as these, composed
largely of optimistic aspirstions, prescnting grave
practical problems of enforcement and reached
against a background of opinion adverse to enforce-
ability, are, in my judgment, not contracts in the
logel sense and are not enforceable at law. Without
clear and cxpress provisicns making them amenable to
legal action they romain in the realm of undertakings
binding in honour, "

This led Campbell, J. in %x parte Half Moon Hotcl: R. v. Industrial

Disputes Tribunal (an unreported julgment of this court) to

express the view that:

" The better lejal view of such agreements is that they
are not cenforcesble because in the contemplation of
the portice, hoaving regord to the climate of opinion
in whkich the said agreements are made, they were pover
intended to be enforced by order of Court but only Ly
industrial scection ~ Sce Ford Motor Co. v. fmalgamated
Unicn of Dnpinscring znd Vorkers /196972 2.5, 50%.
Thus even whers the purpertzsd rights are grounded in
agrecments they still do not sevour of rights krown
to the law and a dispute in relation theroto is not
amcnable for adjudication by a court. o

The judgment of Parnell, J. was to the like effect. Mergan, J.
expressed noe concluded view of hor oun, but apreed with the
reasoning and conclusions of the other members of the court.
Parnell, J. did add that:

" It (a collective aprcement) is and always has been
construed to give rise to mutual obligations only, ©

The position at common law must now e rugarded as settled.
Strickly speaking,; a collective agreement may be enforced if the
intention can be discovered from the terms if precisely stated
and from the surrounding circumsthances, Cortainly, in this
country, the surrounding circumstances are against such an

inference being drawn. In ex parte Half Moon Hotel: R. v. Industrinl

Disputes (supra)‘ the most recent example of resort to court proseed-
T —— A oty e

ings, by a party to a collective agreement, the court were =t one,

in saying that such an agrecment, as a wmatter of legal prineciple,

woe net justicinbla.
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The statutory position is, I think, much clearer. The
Labour hRelaticns and Industrial Disputes fct recognises a
collcctive agreement, It is defined in the fet (secs, 3). There
is provision that where & grievance procedure is net contained
in such an agreement, the procedure prescribed by the “ct, is decned
to be incorporated in the agreement (sec. 6). The -ct raises an
agreement of this nature to a place cof pre-eminence where the
settlement of disputes are concerned., The composition of the
Tribunal is specially provided for,

Section:

# 8(1) The Tribunal shall sit in such mahner of
divisions as may from time to time be necessary.

(2) . division of the Tribunal shall-

{(a) where the Tribunal proposes to deal with an
industrial dispute which, ir the cpinion of
the chairman, arises from the interpretation,

application, administration or allesed
violation of o ceollective agreement, consist
cf -

(i) one member of the Tribunal, who shall
be either thoe chairman or one of the
deyuty chairmen selected by the chair-
man; or

(ii) three of the members of the Tribunal
selected in the manner specified in
paragraph (c), if all the parties
inform the chairman in writing that
they wish the matter to be dealt with
by a division consisting of three
nmemberss; Y

Moreover, there is a Labour Relations Code which includes pro-
visions dealing with such an agreement. .in entire section, Part IV
is devcted to it. Paragraph 16(1)} of the Code enacts:

n Collective Barszaining is the process whereby
workerg or their represcntatives and management
negotiate with a view te reaching agreement on the
terms and conditions of employment of the workers
concerncd. It should be conducted in an atmosphere
of reasonablencss and good faith, and manarement and
uniocns should take all steps to ensure that their re-
presentatives conduct themselves during negotiations
in 2 manrer which will aveid undue acrimony and
facilitate the peaceful and orderly conduct of the
negotiations., There should be a2 determinntion to
abide by the terms agreed and due repard should
always be paid to the interest of the community. "



- %1 .

The nain purpose of collective agreements is stated in the Ccode
te be - to arrive at terms and conditions acceptable to both
employers and workers" (Paragraph 18). Further, collective
agreements should be in writing and lodged with the Minister
(paragraph 18(iv)). .11 these provisions amply demonstrate two
motters of, I think, fundamenta® importance in Labour Relations.
Firstly, that collective agreements once entered into are expected
to bind the portices, at lcast to the extent of giving risc to
mutual obligations., It must now be accepted from judicial
pronouncements in this country and the experience over the years
in this field, that the agreement may not be enforced in a court
of laws. Secondly, that the truc aim and object of collective
agreements is to ensure that good labour relations are promcted,
developed and pursued to the end that industrizl peace may be
maintained,

If T am right in this vicw I hold, with respect to a
collective agrcement, then, on a refcrence to a Tribunal by the
Minister, for the settlement of disputes between employers and
employees bound by such an agreement, the Tribunal is cbliged tc
have regard to that collective agrecement, for that represents the
climate in which the parties expect to cperate in relation to
each other; it governs their conduct. Where the agreement
contains terms which are certain and urecise, then the Tribunal,
if it is to give effect to the object of the statute and the
code, and indeed to reflect its own raison d'etre, cannct ignore
those terms: it is constrained to comply with them.

In the present collective agreement, there existed
precise and certain terms with regard to retrcactivity and a
limitation period as regards notice of claims. The Tribunal cculd
not ignore those terms and endeavour tc re-write the agreement for
the parties. In the same way that a court is nct permitted to
re-write a contract for parties, by parity of reasoning, the

Tribunal will not be permitted to act in this way. By their award,
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this ic what the Tribunal did., Their true role should not be
neace at any price, but peace that is just and honourable having
regard to the interests of both parties and as well the public
interest.,

I should like at this stage to deal with the argument
by Mr. Phipps that there was evidence of a tradition of automatic
parity existing in the Port of Kingston between the differcent
catepories of workers. The Tribunal, it was contended, had
determined this as a matter of fact, and therefore the award bascd
on that finding cculd not be impugned, The evidence put forward
before this court in support of this tradition which, of course,
formed no part of the eollective aprecment, consisted of the minutes
of a meeting held at the Board Room of the Shipping iAssociation on
16th March, 1978, between Unions, Wharf owners and Shipping
issociation membders called to deal with the "Uncontested Group',
a category of workers in the Port of Kinpgston. In these minutes
appeared an Item & - "7ll pertworker fringe benefits to be made
applicable to this proup'. Two matters fell to be determined
under this item, viz, Housing and Scholarships. s to the first,
it was stated that housing for portworkers were then under dis-
cussion and it was sald that if any of the uncontested group
satisfied the requirements, the Association would try tc include
them. If there was in fact an automatic principle of parity, it
is a little difficult to sec how the discussion or the final
response could have taoken the form and shape it did. With rezard
to scholarships, it was noted that there were a number of scholar-
ships for portworkers! children, not bheing utilized by them, and
it was mooted that these be made available to children of workers
in the uncontested proup. Lzain, if Lthere was a trodition of
automatic parity, there was no nced for any request for the
facility to be extended. In my view, there was no evidence in
these minutes to support the contention of auntomatic parity. .,in
award made by ancther Tribunal in which it purported to grant a

travelling allowance to the uncontested group similar to thot
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granted to surervisors by negotiations, was exhibited as further
¢vidence in this regard. Agnin, T would hove thought that if
there was any principle of automatic parity, there would hardly
have been any need for reference by the Minister. 1In its brief
to the Ttibunal, the argument advanced by the Unions did not rest
on any automatic parity but on the fact that the award of ntravel
allowance to supervisory category by agreement and to the
uncontested group by a division of the Tribunal has created an
anomalous; inequitable and an untenable situation on the
Bustomante Port in respect of the portworker category'". Indeed,
this is the arpument which was set out in the award itself as the
contention advanced on behalf of the Unions. The arpument as to
automatic parity, I would hold, had no factual basis to support it.
The argument before the Tribunal was concerned with the merits of
the claim, with which this court is not concerned.

The Tribunal's decision by virtue of sec. 12(4)(c¢c} may
only be impeached on a point of law., If it is found that there is
an error of law, the Tribunal would have acted without jurisdiction
and certiorari would lie., In this case, I have therefore come to
the firm conclusion that the Tribunal, by virtue of its award,
ignored the very basis of the arrangements between the parties,
nomely, their collective agreement and in particular Clause 1(@)
and (b)., Had the Tribunal considercd these clauses, as I hold, it
was bound to do, it could neither have entertained the claim nor
made the award retroactive to the extent it did, The Tribunal had
nlso acted without jurisdiction when by its award it directed
that existing arrangements for travelling were to continue. By
this direction, it was re-writing the agreement for the parties.
Neither side, it should be remembered, had made any such clalm.

Tt was also arpgued by the applicants thot at 0ll events,
the Tribunal acted in breach of sec. 12(4){(a) in that it made the
award retroactive to a date prior to the date any dispute arose.

Section 12(4)(a) states as follows:
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" (k)  An award in respect of any industrial dispute
referred tc the Tribunal for settlement-

(a) may be made with retrospective effect from
such date, not being earlier than the date
in which that dispute first arose, as the
Tribunal may determine; "
The meaning of that section, I would have thought,zirystal clear.
The Tribunal may determine a date not being earlier than the
date a dispute first arose as the date from which the award should
take effect. The words "may determine' govern "such date!,
Mr. Phipps' argument, attractive and interesting, though it was,
has really no merit. He sought to say that "dispute' meant
"interest in dispute’ and a party may have an interest before he
becomes a partys The section is plains The Tribunal must find
when the dispute arose and determine an effective date, not bein:
carlier than the date the dispute arcse, It is concerned with
parties tc a dispute not parties who may have an interest in the
dispute, Indeed, the reference invariably sets out the disputants,.
f dispute needs at least two parties teking opposite sides, in
confrontation so to speaks It is truc that when the Tribunal has
cetermined that date, not being earlier than the date the dispute
arese, that determination cannot be challenged in this court.
But the circumstances in the instant case are altogether different;
the date determined on the face of the records is earlier than
when the dispute aroscs That is an error of law and can he
challenged. The Tribunal, in my judgment, acted without juris-
diction as well when it made the order as regards the effective
date of the award. But for the view I have expressed earlier in
this judgment as conclusive of the matter in favour of the
applicants, the effect of this finding, would be, that the award
as regards retroactivity, only, would have to be quashed,
Before leaving this matter, I desire to emphasize that
this court was not concerncd with the merits of this dispute, but
with the legal problems invelved, regardless of their consequences.

The apt words of Geoffrey Lane, J« in Ford lietor Company v.

Llmalgamated Union of Znpgincerin: snd Foundry iorkers & Ors. {(supr-)
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at p. 321, are worthwhile repeating and I do so with respectful

approval;:

" It must be made clear that this court is not
concerned in any way wiih the merits of the dispute,
nor is it concerned with the remoter issues which
have been suggested in some of the affidavits in
this case and the exhibits to those affidavits,
namely, that the casus belli is really the govern-
ment's income policy. This ccurt is not concerned
with policy, nor with politics, not with the justice
of the employers!' proposals, not the employeces!
reactions to those proposals., It is not concerned
with the question whether the wishes of the majority
of the employees are being subordinated to the self-
interest of the influential few, It is merely
concerned with the strict legal problems involved,
regardless of their impact and regardless of their
consequence. "

If the parties wish, as we all expect they do, for
industrial peace and harmony to prevail, then, they should not
object to being rcminded that they freely entered into and
accepted the terms of this agrecment, and agreed to abide by those
termses Only chaos in the Port would ensue if this is not their
mutual concern, Disruption of work in the Port is incompatible
with the public interest.

I concur with my brothers in holding that the
applicants succeed. The award of the Tribunal must therefore be

set aside with the usual conscquences.



