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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN THE FULL COUKT

$.C. Misc. 102/91 R.v. The Keeper of the Central Police Station Lock-up
Ex Farte Cornelio Kamos

S.C. Misc. 103/51 K.v. The Keeper of the Central Police Station Lock-up
Ex Pavte Antonio ¥alco

§.C. Misc. 104/91 RE.v. The Keeper cf the Central Police Station Lé;k—up

Ex Parte David Elasco.
DEFCRE: PATTERSON, J.
PANTON, J.

MORRIS, J. (AG.)

Dennis Laly - Q.C., & Donald Gittems, instructed by Suzann Dodd, for the
applicants.

Lennox Campbell; Sharcn Scrvice and Andrew Irving imstructed by the Director
of State Proceedings for the respondent.

December 2 & 4, 19¢S1

TATTERSON, J.

The applicants, Cornelic Remes, Antonio Falce and David Blasco each
woved the Full Court for the issue of a Writ of Hzbeas Corpus ad Subjicilendum.
The metions were all of a similar nature s2nd were heard tcgether.

Each applicant has bign detnined in the lock-up at the Central Pelice
Station in Kingston, after norving o term of imprisonment. Ramcs and Falco
coﬁpleted their sentences of imprisomment orn oy about the Z7th February 1987,
and they have been detained since then. Blasco completed his sentence of
imprisonment cn or sbout the Z4th September 1690, and he has been detained
since then. All threc applicants are aliens whe committed crimes withiw
the jurisdiction. They did nct land imn Jamaice in accordance with the
provisicns of the Aliems Act; amd so, on the completion of their sentences
cf imprisonment, each was detained tc be removed from the island. No charge
has been laid nor has & depcrtaticn order been made in respect of any of the

applicants. All three sprlicants are of Cuban Nationzlity, but it appears
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that they had been residing in the United States of imerica for sometime
before their arrival in Jemailca.

The steps taken by the Jamaican Government to remcve each of the
aprlicant from Jemaica are set out in affidavits filed by the Ambassador of
Jamaica to the Republic of Cuba, the Semior Superintcendent of Police in charge
Immigration Division end the Director of the Security and Immigration Division
of the Ministry of Naticnel Security.

The Ambassadcr states that in 1568 he wes the Directcr of Protocol
and Consular Division in the Ministry of Foreign Affairc, and in that capacity,
he learnt of the detenticn “in protective custody” of Kemos and Falco.

On the 29th June, 1988 the Jopaican Embassy in Washington was requested to
seek permission, thrcugh diplomatic chammels, for these two applicants to
re~enter the United States cf fmerica. The United States Government, by
dipicmatic note dated Z6th Sertember, 1980 communiicated its repeated refusal
of the request of the Jamaican Govermment. Rothing further was dene by

the Ambassacdor until the week of the l4th January, 1991, when he made his
first visit tc Cuba. The question of the repatriation of these two epplicants
was discussed with the Director cof Consular Affairs in the Cuban Foreign
Ministry. He wes informed thiat the Cuban Government would not allow them

tc be repatriated 1f they are perscns whe fled Cuba in iS¢0 and entered

the United States of Amecrica anc were granted temporary permission tc stay
pending permanent status. However, if they zre om a list cf returnees agreed
on between the United Statces of America and Cuba, ther they would te repattiated
but only if they are returnmed by the United States Government. The Cubans
will not accept them from any thiré country. This infcrmation was communicated
tc the Director, Prctoccl and Consular Division of the Ministry of Foreign
Affairs of Jamaica by letter dated 19th February, 1951. The United States
Government subsequently sdvised the Jamcican Government that Remos and Falco
were nct on the list of returnces referred to above. By letter cCated July 10,
1991, the Ambassador made certzin supgesticns te the Direcicr as tc 2 pessible
procedure that could be adcpted to deport the applicents, and as far as the

evidence disclgsed, the matter rests there. The Director cf the Security and



Inmigration Division of the Ministry of National Security contacted the
Consul General in the Embasgy of the United States of Awerics in Jamaiéa
by letter dated April 2, 1591 (with a reminder of July 26, 1591) geeking
to obtein travel documents for those two epplicants and aléo for Blasco,
sc that they could re-enter the United States, but this has neot borne
fruit up tc the present timc. Sc, these two applicants have been detained
since 27th February 1987 awaiting deportation, and the preition at this time
is that neithér the United States cof Americn, where they resided prior to
ceming to Jamaica; ncor Cuba, their notive country, 1s prepered to accept
them. They cannct re-enter the Unitcd States of Ameriesn, and the Cuban
Govermment will not approve their repatriztion from any country but the
United States of America. Ho other country is willing to accept these
applicants.

David Blesco was detained on the 24th September, 1%5G. His detenticn
wzs reported to the Director cf Security and Immigraticn in the Ministry of
National Security in November, 1590 Ly Suzamn Dodd, Attormey—at-law. On the
iith December 1990, the Director requested 2 repcrt frcm the Chief Immigrationm
Officer and that was supplied on the 4th February 1991. Lepresentatirms were
pade on his tehalf to the American Ccounsul General as stated above, but without
any success to date.

Mr. Gittens argucé thet the fundemental rights ond freedoms «f these
individuals are being viclate: inm that their continued detention is arbitrary
and does nct fall within any of the exceptions ccutained in Sec.15(1) of the
Constitution of Jemaica. Le readily admitted that the applicants were legally
detained in the first insiance, and that the Aliens Act provides mezms whereby
Yrmrica may deport unwanted aliens. He sald that ac efforts were made to
depcert the applicants in accordence with the provisicms of the said Act, but
instead, the Govermment has scught to take the dipleomaric channels thrcugh

scod offices” to resclve what he acmits is a unique and Aifficult situaticn.
Althcugh the Aliens Act provides for the deporteticn of aliens and for their

detenticn before deportation, it does not prescribe any time frame within
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which the alien must be deported. Nevertheless, this doss not mean
that the alien can be subjected to Indefinite detentionm pendimg deportation:

He referred to the case of K.v. Governor of Durham Priscn «x parte Singh

[1684] 1 ALL ER 9£3 wherc Wolfe J. had this to say (at page 985):-
“Since 20 July 1583 the applicant has been
detained vmder the power contained dv pare.
2(3) of Sch.3 tc the Immigraticn Act 1971.
&lthough the power which 1s given to tle
Secretary ¢f State in para.2 to detain
individuzls is not subject teo any exprase
Iimitation of time, I on quite setisfied
that it is zubject to limitaticms. TFirst
of all, it caun ordy astherise detention
if the individual is being detained in
one cage pending the meaking of a deporteticn
crder and, in the other case, pending his
removal. 1t camnct te used for any cther
purpose.  Seeimd; as the power is given in
order tc enzble the mechinery of dernorteticn
te be carricsl (ut, I regard the power of
detenticn as being dmpliedly limdted te z
pericd which is reascnably necessnry tox
that purpose. The pericdé whick is ressomeble
will depend cm the circumstances of the
particular escge. What is more, if there is
a situation where it iz apparent te the
Secretary of 5take that he is nwot geing to
te able to operste the machinery proviced im
the Act for remcvimj; persons who are intended
to be deported within 2 reasonable pericd,
it seems o we thet it weeld be wrong for
the Secritary of State to seek te exercise
his power of detention.”

This is = case where 2 deportaticn oxder was in force against Simgh,
and he was detainmed under the nuthrrity of the Secrciery of State pending
his removal from the United Kinpdom. Mr. Gittens suimitted that "the jpower
to detain an slien in Jowedien under the Aliens Act is sulject tc the require~
ment that such detention be cnily for such time as is reasonsbly neceseary
to cffect the deportaticn, and mere importently, where it rppears from the
factg of a particular case thot the depcertaticn procedures will not take a
reascnable time, then the power of detemtion should not te exercised at ell.
This subtmission takes oven greater force when, as ir the case of these
oprlicants, they have all been able to produce people willimg and able to
accommodate therm in the scciety.”

He‘argued that cn the foets, o stalemats exists and there is no

opening for any further [ropress being made tuwards epcrting the applicents,



end 50 the situatiom is tantamount to their beiny pexmanently detaimed.
He urged the Court to oxdexr the release of the applicants on conditions
that will be truly protective cf the sceciety. FEven though it is conceded

that the applicants entered Joamnica illegally, the Stat« must either aét

promptly to deport ther or act in & way s¢ 88 foe to deprive them of their liberty.

The criginal detenticonm way neot bte illegal, but the porsing of mere tham
reasonable time to deport therm mekes the detention illegal.
Mr. Campbell oppcsed the issue of the writ. He arguad that the

zpplicants, not having entcred the island in acecrdence with the Aliens Act,

are deemed to be illegnl 2liens and @ such, shall not be gilven permission

tc lanc. He referred to 5.6 of the Alicns Act ard svbmitted that the applicants

have not satisfied the preconditions and are deemed tr be in lawful custody
whilst detained awziting their deportation. He s2did that “the authorities
have pursued, are pursuing and shali continue to pursue diplomatic cfferts
and other mczns to secure the deportation cf the aprlicamts to their homelend,
Cuba, or the United States of rmerice or whichever ccuntry will be willing tc
accapt them.”

Be arpued that 5,15 of the Constituticon of Jameier sencticns the
detenticn cf the apjplicanis, ond when the committal is made with legal
euthority, then the Ccurt zomnet "discharge or tail"™ the party committed.

The Court way only iutexfery »y the dssue of a writ of habeas corpus if,
dispite the reascmable eifcrts rf the State actinp in the interest of the
applicants, there appesvs €2 be ne reascmable sclution within a fcreseable
time. He concluded hir ~ryuments Ly submitting that Vin the unique circum—
stences of these casus, whexrs the State has demcnstyetsd 2 willingmess to
return the applicants to the lome of their choldcw, the prxriod that they
have bteen in custody ought vt to te deemed at this poiut to be unlewful.”
He urged the Court ic impose sfrictures cn the durstion of time that the
applicants may be further held.

The writ cf habeor corpus ad suljiclendur may he issusd to secure
the release c¢f the sulject from unlawful or unjustifisl-le detention,

whether such perscn is heiny held at the instance of the cxecutive or by
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a private person. It it iesush:le at the instance of 2ll persons within the

realm whe are under the protection of the Crown, inclusive of friendly aliens.

The Comstitution of Jamedca protects the riphts and freedoms of the individuals,

anG in perticular S.15(1) provices that:

“Mo perscn shall bo deprived of his personeil liberty save as
may in any of the following cases be autlhicorised bty laws--

(1) "for the purpose of preventing the uniswful
catry cof that person dute Jameicn, or for
the purpese of effecting the expulsicn,
extraditicn or cother lawful removal of
that persen from Jomeica or the taking
cf proccedings relating theretop™
Therc is me doubt thit States are generally reccpmised as pessessing
the power to expel, deport v wemove nliens frem ite jurdsdicticn; it is an
incident of the State's territorial scvereiymity, ard in my cpinion, the
exarcige f such a power is not in issue in these cases. Whet swems to be
in questicn is the mamner in which the Staice has cheosen to excercise the

power te remove the applicants from the jurisdicticon. It is said that the

applicants are being held “in pretective custody® pencding thelr remeoval

from the jurisdictiom. fut it seems to we that slthough the power of detention

pricr teo expulsion, extradition or lawful removal is suihorised by law,
nevertheless, such cetenticn should be avoided unless the azlien 1s a threat
to the naticnal security or 1f he refuses to leanve the State, or if he is
likely to cvade the avtherities when the time comes for hiw to leave.

Iu the instant cases, ihe respondent hes offered no such procf. The alien
should not be subjected to uureasconsalle cr unnecessary horsh treatment
pending his repatriaticn., ¥UWhere an zlien is detaived gending expulsicu,
cxtradition cr lawful remcvsl from the State, then it is the duty cof the
State to fct expeditinu$1y o seceure the desired end. a2ud in ny view, any
unrcasonable delay renders the detenticn unjustifiable, and accordingly,
the alien should be releascd frrm detention, unless it is chown that he is
a person falling witking cne or more o¢f the categordes of perscns whom I
hzve stated shculd be detained. Commen sense dictates that an alien should
noct be detained imdefinitely or for an umnrcescanble lemgpth of time before

being repatriated. What is ap urnreascncble length of time depends om the
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circumstances cf each case; hut where it is shown as in these cases, that
repeated unsuccessful efforts have been wade, and there is no irmediate
rrospects of an early rogolucion of the matter, any continued detention
a2y be comsidered unresscasble.

I turn now te the f{acte of the instant cases, and I undexrscore the
fact that no deportaticn oxder hes been made in respoct of any of the applicants,
nor have they been chzrgoed for 1llepal entry. The diplcowmatie chammels pursued
by the suthorities have 1) proven fruitless. Counsel for the respondent
has not pointed me teo even a faipt light at the end of the tumnel. In the
weanwhile the applicants remoin in Jdetenticn for what I coosicer to be
unrezaonably long periods of time. Consequently, I aw ~f the view that
the motion succeeds in each case and accordingly, I would oxder that writs
suec fcrthwith teo the Ke

e 4

ser of the Central Fcliew 3tationm Lock-up to

0

secure the relense of all three applicants,



PANTON, J,

These applications for writs of habeas corpus are by three aliens who
were born in Cuba wcnd have been resident in the United States of America for
saeveral years.

The applicants Cornelic Ramos and Antonic Falco were arrested in Jamaica
on February 26, 1985, on charges of possession of ganija. They were convicted
on June 30, 1986, by the Resident Magistrate for St. Mary and sentenced to six
(6) months imprisonment. They served their sentences and were released on or
about February 27, 1987. They have been in the custedy of the police since the
expiration of their sentences.

The Resldent Magistrate for Kingston, in which parish they are being
held, ordered their release on Cctober 17, 1990, As soon as they were released,
the immigration authorities re~arrested them.

No charge has been laid against them; and none is contemplated.

In November, 1990 two individuals resident in Jamaica wrote to the Ministry
of National Sccurity offering to provide housing and enployment for these two
applicants if they were released. The Permanent Sceretary in that Ministry
responded on December 11, 193C that diplomatic initiatives were being undertaken
and that the request to release the applicants could not be "pursued” until the
diplomatic "avenue" had been exhausted.

The applicant David Blagpco apparently had not heard of the fate of the
other applicants. He was arrested at Rocky Point, Clarendon, on August 3, 1987,
for breaches of the Dangerous Drugs Act. He was convicted on August 18, 1987,
by the Resident Magistrate for Clarcndon, and sentenced o one year's imprisonment
as well as to pay a fine of Oune Millicn Dollars (§lm) or four (4) years' imprison-
ment, Thoe fine was not paid. His sentence of imprisomment was completed on or
about September 24, 1990u He has been in the custody of the police since then.
No further charges have been laid against him; none is contemplated. A resident
of Salt Spring, Saint James, is willing to offer him work. Up to a year ago, the
Ministry of National Security had no record of him.

On December 11, 19390, the Permanent Secretary in the Ministry of National
Sccurity jnformed Mr. Blasco's attorney-at-law that his (Blasco's) case was

"being dnvestigated™ and that as soon as there were any “further developments”
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" she (the attorney-at-law) would be advised, To date, no further information

has been received by the attornmey-at-law from that Ministry.

At this stage, it is important to repeat that the applicants were all
born in Cuba ~ Falco, in 1932, Ramos, in 1944, and Blasco in 1964. Faleco and
Ramos have been residing in the United States since 1980 when they were part of
the thousands who were allcwed by the Communist authorities in Cuba to leave
from the port of Mariel for the United States of Americ:. In diplomatic
language, they are referred to as "Marielitos”. They have United States Social
Security cards, and reside in Miami, Florida. Blasco entered the United States
at the age of 5. He has an Alien Registration Card issued ia 1972 in Key West,
Florida. He is married and has three children resident in the United States.

Since June, 1936, the Ministry of Foreign Affairs and Foreign Trade has
been aware of the presence of Ramos and Falco. The Embassy of the United Stetes
of America has also been aware of their situation as in diplomatic Note No. 345
dated September 5, 1986, the Enbassy of the United States referred to the Ministry's
Note dated August 21, 1986 in relation to their comviction. In their Note; the
Embassy of tha United States pointed out that the applicants had violated the
status under which they were permitted to enter the United States by failing to
obtain the permission of the United States Immigration and Naturalization Service
prior to their departure from the United States. In Nete No. 487 dated December
19, 1986, the Embassy rciterated that under United States law, the applicants wexe
"permanently ineligible for admission to the United States ... because of their
conviction on deug traffickiag charges"”.

On Sgptember 26, 1583, the State Department of the United States Government,
in a diplomatic noté to the Jawaican Ambaseador to the United States, reaffirmed
its position that these applicants could not be readmitted to the United States of
America,

At the time of the arrival of the applicants in Jamaica, Cuba and Jamaica
had no formal diplomatie links. Since then, diplomatic relations have been resumed.
Sinee the resumption, the Jamaican Ambassador to Cuba has made contact with the
Cuban authpeities in relation to the applicants. The Cuban position, simply stated;
is thae the applicants - though Lorn in Cuba - cannot be returned to Cuba,

Since March of thia year when the Minister of National Security wrote to the

Consul General at the Enbassy of the United States of America, nothing sdgnificant
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has happened to relieve the plight of the applicants.

There 1s no charge against them. No charge is contemplated. There is
no deportation order made against them. No such order is contemplated.

Ambassador Peter Black, Jamaica's ambassador to Cuba, has suggested to the
Director of the Protocol and Consular Division of the Ministry of Foreign Affairs
and Foreign Trade that the plight of the applicants should be discussed with the
United Nations High Commissiocner for refugees., That suggestion was made as long
ago as July 10, 1991, There 1s nothing before us to indicate that there was any
response to that suggestion. There 1s nothing before us to indicate that there is
any intention to proceed in that or any other direction. The evidence before us
indicates a2 strict legalistiec approach on the part of the United States of America
(the applicants' country of residence), lack of interest on the part of Cuba (the
applicants’ country of birth), and inexplicable indecision and imactivity on the
part of the Jamaican authorities to have the matter resolved in such forum or fora
available to countries that have problems of this nature,

The guestion for this Court is this: can it be said that the applicants
are being lawfully held in custody at this time?

In order to answer this question, I turn to the Constitution of Jamaica.

It cannot be drubted that every person in Jamaica - whether citizen or alien - is
governed by the provisions of the Constitution. Section 15(1) of the Constitution
prohibits the deprivation of the personal liberty of anyone in Jamaica except in
the cases scet out therein as authorised by law. Paragraph (j) of that subsection
containg one of the exceptions. It authorises deprivation of liberty -~

"for the purpose of preventing the unlawful entry of that

person into Jamaica, or for the purpose of effecting the

expulsion, extradition or other lawful removal of that

poerson from Jamalca or the taking of procecdings relating

thereto”.

In the instant circumstances, there is no question of preventing the
unlawful entry of the applicants. They are already in the country, and they have
not been charged with any breach of the Alieng Act such as unlawful entry. The
circumgtances here show clearly that there is no serious effort being made to
expel, extradite, or lawfully remove them. Ne¢ proceedings have been taken. No
proceedings are conteémplated, They are merely being held without charge and
without the prospect of a trial. In the case of Ramos and Falco, they have been

held for nmearly five years. There is nothing on the record to indicate that all

three applicants will not be held in custody for the rest of their natural lives,



- 11~

Under Jamaican law, happily, no cne can be lawfully detained forever. This
seems an obvious statement but it has to be made as that is not the position in
some other countries. There is no doubt in my mind that persons such as the
applicants caun only be held for a reasonable time. That which is a reasonable
time depends on the circumstances of cach case. There can be no fixed measure-
ment of time that would fit cevery casc.

My learned brother, Pattorson, J.; has referred to the judgment of
Woolf, J. sitting in the ueen's Bench Division in England, in the case R. V.

Governor of Durham Frison, ex parte Singh (1984) 1 A.E.R, 983, There, Woolf, J.

considered the question of what is a "reasonable time"™., I shall be content in
saying that in the instant circumstances, the applicants have been detained for
periods that can only be accurately described as excessive. The time has tharefoxe
come for their release.

I should, however, add that I hold the view that it was not only lawful but
necessary and appropriate for the applicants to have been taken into custedy once
they had served theilr sentences and the necessary formalities had not been completed
to ensure their immediate removal from this country. Having taken them into custaody,
the authorities must then act with despatch to ensure that such detention will only
be for a rcascaable time. Where, as in the case of the applicant Blasco, the
gsentence of imprisonmment 1s a rvelatively long one, prudemce dictates that the
relevant Ministries should ensure the finalization of the question of expulsion or
lawful removal from the country, while the sentence of imprisonment is belng sorved.

Finally, it was submitted that this Court had an inherent power to imgnsc
restrictibns on the applicants 1f they were ordered to be released. I do not see
how that is possible, and no authority has been referred to on that point. It is my
understanding that the naturc of the writ of habeas corpus is such that there can
ba no fetter placed on it. In any event, the question arises as to why should the
Court fetter its order when there is not even a deportation order in existence.
Section 15(6)(d) of the Aliens Act gives the Minister the power to make a deportation
order against an alien "if the Minister deems it to be comducive to the public good".
For over five years in ralation to Ramos and Falco, and over four yeers 1n relation .
to Blasco, the Minister has had the oppartunity to so do. He has not., That ought
to be a signal that the Minister has not thought it necessary so to do. Neverthelass;

the Minister still has powers under Section 14 of the Aliens Act to imposc stated
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restrictions on the applicants if he considers it necessary.
I therefore concur in the making of the order that the applicants are

to ba released forthwilith,

(\:\ The applicants arce to have the costs of these proceedings.
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MORRIS, J. (AG,)

I have had the opportunity of reading the draft judgments of my learned
brothers Fatterson and Panton and concur accordingly.
(:;\ They have dealt so comprchensively with all aspucts of this matter that
;
there are only a few observations I wish to make.
The first is that there is no issue as to the legality of the re-arrest
of the applicants upon their discharge at the Kingston Resident Magistrate's
Court.
Seccndly, a stalemate has been reached as to the fate of the applicants.
Thirdly, it is not in dispute that there are Jamaicans willing and able
to accommodate and employ the applicants locally.
(i‘} In the circumstances, I agree that the applicaticns should be granted

LT

and the writs ¢f habeas corpus be issued accordingly.

PATTERSON, J.
The judgment of the Court is that writs of habeas corpus ad subjiciendum
<\;ff be issuced forthwith to the Keepev of the Central Police Station Lock-up to secure

the release of all three applicants.

Cogts awarded to the applicants to be agreed or taxed.



