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iN THE PULL COURT

i

< Voo BEFCORT: The Hén@urable The Chief Justice
- The Honourable Mr. Justice Patterscn

The Honourable dr. Justice Clarke

IN TH$ MATTER of the application of
ol QHA L TROUPE and

I “mﬂ MATTAR of the appllcatlon of
“’XQ TON: JEMMISON

Qrder of Certiorari

£or an
AND

IN THE 4AATTER of the Recognizances
<f\ ‘ and Sureties of the Peace act

Regina v The Resident Magistrate for St. James
exparte Michael Trcupea

Regina v The ke

23400 &lt uagis-LdtL for &St. Janmes
2xparte Gla

detone Jemmison

Canute Brown & Cliive #ullings for applicant Troupe

Frank Phipns, 7.0, & George Thowmas for applicant Jemmison

aguel sulgin for Director-of Public Prosecutions
. Andrew Irving instructed by the Director of State Prcceeding;\\
(J}‘ - for the Attorney Gencral.

February 12, 1392

ZACCA, C.J.:

The applicants, #ichael Troupe znd Gladstone
Jemaison each filed a notice of motion seeking an order of A

certiorari to guash orders of the lezinced resident magistrate

<:>» for the parisi of St. James committing them to prison for
non—pavment of forfeited rocognizances. Hoth motions were

heard together. and on February 12, 13%2 we granted the
motions for certicrari to go, and quashed the orders of the

resident magistrate.
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Fitzroy (raigie was arrcested and chargyed for
offences, under the Dangerous Drugs Act. He was granted
bail and the applicants stood surety for him; the applicaat
Hichael Troupe in the sum of $390,000.00 and the applicant
Gladstone Jemmison in the sum of $56858000©Gg

(v? The applicants signed the bail bhond but the notice
reguired by s. 4 of the Recoynizances and Sureties of the
Peace Act was not delivered to either of the applicants.

5. 4 statec

(1] T

Avery Judge, Justico, or other cfficer
pefore whom any racognizance shall be enterad
into, is hereby required to give or cause to
pe given to each of the persons or sureties
entering into recognizence, at the time of
doingy s0, a written notice in the form or to
he etfect in the 3chedule H, adapting the

@ Lo the particular circumstances of each
s and cvery such Judge, Justice or other
cer shall in every such recognizance
wention the names in full and the profession,
trada or occupation of every person entering
into such recoynizance, and the parish or
plase of his residence. ©

The notice informs the sureties of their obligatioas

and the penaliies involved for default in appearshce.

-

5. 2 ¢f the Act provides tne method by wihich
= recognizances are enforceable where there is default in
1

appearance.

o T pmde iy s g
Do 4 BLATGS

" In all recognizances taken in or returnable

tu any ccurt. whea any parson shall make default
therein, it shall be awful for such court o
issu: a warrant to the B8ailiff, in the form in
Sehedule A, for reacovery py distiess and sale of
the goods and chattels of such person of the
penalty of such recognizance and of the sum of
one dollar for costst and in default of payment
or recovery 2f such penalty and costs, the

S person s0 making defauit shall be liable to
(\.v be imprisoned for a poriod not exceeding six
monthe

Provided always, that it shall be lawful for
such court, on cause shown, to remit the penalty
and ¢osts in whole or in part, or to discharge
the recognizance without issuing a warrant of
distress on such terms as such court may think
fit., %
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In the instant case, Fitzroy Craigie’s bail was.
extended for him to appear before the Court on 2nd December
1951, On that day he failed to appear.

In their affidavits. both applicants stated that
they saw Craigie on lst December, 1991 and they discussed his
attendance at court,

On the afternoon of dnd December, 1291 both applicants

Decane aware that Craigie had failed to appear in Court. The

police was contacted by them and the applicants went in seaxch

¢

of Craigiae. de was seen at his home in the evening and the
applicants attended at the police station and accuompanied by
the police went to Craigie’s home where he was taken into
custody L the pelice,

a4

fhe Bonds of Doth applicants were ordered estreated

by the resident wayglistrate. A wargant of Distringas and
Capias was issued to the #Sailiif of the esident Magistrate's
Court for tihie parish of St. James: This was with respect to
the applicant Troupe, it appears that 10 such warrant was
issued for the applicant Jemmison.

The applicants appeared in Court on 3rd December,

19%1. The police executerd tiie warrant on Troupe at the

Court and he was taken into custody. The wacvant was never
sent to the Bailiff. The applicant Jommison was taken into

custody at his home by the police at 4.3 a.m. on the morning

of the 3rd Decamver, Later that morning he appeared in
court,

The explanation given by Craigie’s Attorney-at-Law

for his aon-wuppearance was that he was in Ringston on the

Znd December, 15%1 seeking medical atteantion. e returned
to Montego Bay in tha ovening of that day.

The resident magistrate after hearing submissions
from the applicants’ Attorneys-at-Law and having been told

aison that he had no means

by the attorney-et-Law for Je¢
of paying the bond, wrdered that Jemwcison pay the bond or
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serve ¢ oanonths iaprisonment.

The applicant Troupe was given until 23rd December
13%1 to pay the bond, On that date he was unable to do so
and the resident magistrate ordered him t¢ pay the bond or
sexrve © months in prison.

Based on the evidence in the cffidavits it is
difficult to understand the resident wmagistrate’s f£inding that
tha non-eppearance of the delfendant was due to the ayplicants’

wilful breach or culpablce neglect.

sAlthoug?

applicants were not in attendance at
Court at the comaencement of the proceedings on the 2nd

.

ey ascaertailnaed, on that very

b

December . 1991, as soon as t©

o

Gay, that tine accused nad not appearcd, they contacted the
police and assisted the police in finding the accused and he
was takwn into custody that day, albeit in the evening aftex
Court haa alrzady adjourned.

Phe circumstances of this case were such that *he
discretion in the resident mpaglstrate could have been
exercised in remitting the penalty in wasle or in part,
or discharging the recognizance without issulng a warrant
of distress - (sec proviso to .2 of the Act).

The Recognizanges nd Sureties of the Peace Act
sets out the spocific preocedurs to be followed for the
antevring int2 gecognizancegand the woenner in which they

are enforccable in the event of default. We are of the

view that these provisions which are penal in nature,
should be strictly followed,
In thae instant case no notice was delivered under

ssuaed to the 2ailiff,.
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5. 4 and in one cuase
in thoe case where the warrant was issued fo the Zailiff,
it was never delivered to the Railiff. These warrants
should be executed by the 2ailiff and not by a police

constable.

[ eoso



it

has bheen isz
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is

cnly in default of pavaeat after the warrant

ued and executed. that the rosident magistrate

has the power to imprison the peraon making the Jdefault.

We
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t¢ be noted that there is no provision for

imprigonment to be at hard labour. In ths

applicants were ordered to bBe ianprisoned

at herd lahour.

tnerefore psot cut the procedure to be followad
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will reguire the

a notice under &. 4 of the Recognizances
cad Suroties of the ¥oace Act should be
given to the 2y “hc rccognizancc

appear on a f£ix &atan It is uguhl for
the court to make the recognizance c¢on~
tinuous, in which cags the words to the
effect "and at every time and placae to
which the proczedings may from time to
time be udjdurnu‘” will be inserted in
the recognizance znd the notica. This
provision voviates the necessity for

A new recognizance sach time the
hearing is adjumrmuug Sr ocherwise the
recognizance iz void on the appaarance
of the defendant on the fixed date

when a dofendant fails to honour his
recogniuanuu by not appearing at the
time and placr tc which his case was
adjourned, the recognizance entered in
Ly the Qefendant an’ his surety is
enforceanle under the Hrovisions of
section 4 of the lscogaizasnces and
suroeties of the Peace Agt, The
section prevides that

{a) A warrant {(known as a warrant
of "Dlstrlngasuau uupldsw}
should hoe 1ok ko
Bailiff of desiden

By g
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iztrate' s Court. The

Hailiff is Trqulr@ﬁ and
gomnandad o lavy the suwu
named thereln upon the
goods and chattals of tne
spurcty and to make payment
of the moniess so Llovied

o the clerk of the courts
fur the parish ;
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reason of thaere boing no goonds
cr chattels to boe Eound belonsg-
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