SUPREME 01 T eRp
KINGSTON TIFRARY.
JAMAICA

f%»»wf Lot .

IN ThE SUPRENE COURT OF JUUICATURE OF JAMAICA
IN MISCELLANEOQUS

SUIT NG, M68/1987

BEGINA V THE SUPERINTERDENT OF PULICE
FOR THF PARISH OF SAINT ~NIDREW (CENTRAL)
EEPARTYE RAYeOND ANTHOMY CLOUGH

AR
737 THE HMATTER OF SECTION 37(1) (c) OF
THE FIREARMS ACT.

Frauk Phipps G.C.; Carl Rattary §.C. and Miss Jacqueline Hall for the
Applicant,

Neville Fraser and Wendell Wilkins for the Respondent,

deard: Hovember 25, 1587 end February 15, 1%868,

CORAM: WOLFE, ELLLS and PANION JJ

WOLFE J.

The Applicant hervein is au aliorney-at-iow, duly admitted to
practice in the Supreme Court and thae several courts in the Island of
Jauvaica.

The 4pplicast war on the 5th day of October 1982 granted a
Firearm User's Licence in roegspect of the vuderuentioned firarms:

{a) (i} Saith and VWessen o 30 calibre, serial "o, B3I13196

(i1) Smith end Wesson 9. serial No. ATZ877301C

{(£1i) Srich and Wesson .22 Tarvget; seriel No. 4796596
Further thereco ow the 9th day of March 1984 he was zranted another
Fircerm User's Liccuce in respect of the undermenticned firearms:

(o; (i) Browniog Yms, serial No. 2457H51465
{11I) Swmith and Wesson .38 sericl No. R73854

The licences remained in force until the 3rd day of April 1987 when
by letter of even date under the hawnd of Douyglas Richard Grayson,

Superintendent of Police for the parish of Saint Audrew {Cantral) the
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applicant was informe

letter is set out her

"Mr. Raymend Clough 3rd April,

6 Circle C
Kingston 6

Pursu

Z.

d that the licences had been revoked,

cunder:

lose

ant to Secidion 36 Sub Sectiown lA

the Fircarm Act of 1967, 1 xeveked your

Firearm Us
it respect

1. Smith
2. Swmith
3. Smith
4, Smith
5.

You are
me any oth

ers Licence with immediate effect
of ;=

and Wesson .38 Revolver #R73854
and Wesson .38 Revolver #R3113196
and Wesson .9mm Pistol #4725773Cl0
and Wesson .32 Pistol #A796598

Browning 9mm Pistol #245PM51465

e thereforaz required to deliver to
er fircarm and ammunition you may

have in your possession within seven (7) days

of receipt

» The superintendent in issuing the order of revocation purpertaed

to act under section

Section 36 (1l).

"Subject to

of this notic..

Sgd. D.R. Grayson
Superintendent of Police
St. Andrew Central®,

36 (1) (a) of the Firearms Act 1967.

section 37, the appropriate authority

The

1987.

may revoke any, licence, certificate or permit if -

() he is
is of

satisfied that the holder thereof
intemperate habits or of umsocund

mind, or is cothcrwise unfitted to be

entrus
ammuni
licenc

(b) requir

ted with such a firenrm or
tion as may be mentioned in the
e, certificate or permit or

iny such persom to deliver up such

‘licence, certificate or permit to him on
or before the day (nct being less than
‘three days after delivery ¢f such notice)

specif

Section 37 which is referred to in section 36 gives the applicant a right

of appeal to the Minister against any decision of on appropricte authority.

ied in such notice,’

Bection 38 (5) states:

222

said




"The apprepclace auvchoriey for the graut,
anendmant or revocatioun of auny fir 208 5T
user’s licenc@ ox farearm disposal peralt
or firearm use (hualuyL&7u) certificate
chell iR ChiEL vifd
parish or polidce aivigion in which the
appliconr Loy suech licencs, perwit or
cortificate vesides or carvies ou business.”

There was no
for cthoe perich of Secint dndrew (Cautral was the appropriate euthoriiy in
the instant casze.

Hy. Phipps Q.C. fou the spplicent suuwiited thet the Revocution

: Licence is v judicdlal zct which owet De pecformed in
accordance with vhe principiles of natvrsl justice. e further submitted
that the primeciple of natural justice were not obzerved in the making
of the Revocation Order awmd therefore the Order should be guashed.

In zupport of his subnission Counssl for the applicant cited and

relled upor a oumber oi cases. It is my intenticn to «uamine the cases

i. B Surinder Singh Rands v Govermmen: of the Fegerction of iMalaya 1962

Jolined us to the fact that the superiucendent of police

bsC. P322,

Tae sppellent, B Surinder Singh Xanda, was an inspector of pelice
in the Royal Federation of Halays Poldes. On July 7, 19386 ue was
divsmissed by ﬁhm Commissiovnt of Folice on the ground that ne had beewn

guility ol

cought an

setion in the High Court challengd

F“

ug that dismisscl. RKilley J. declared
that his dismissal wog veid and of no erfect. The goverament appesied.
The Court of Appeal by 2 mejoricy (Thouwson C.d,. end Hili J. with Heal

J dizgegeating) allcwed the appeal aud held thar Inspector Kanda way
validly disuissed, He appealed e the Privy Couussil. Twe questions

were raiged 1o the appeals (1) The first was whether the Comalssioner

-

of Police had szny powey to dizmiss nim. Ilnspector Keunaa s

under the constitutics che power rested only with the Police Serxvice
Commissicn: (2) The second questicn was whether the proceedings which
resulited in bis dismissal wern conducted in accordance with naturxal

ustice. . Iaspzctor Kande said they were uot. for purpsse of this
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case I shall concern myseli ouly with the latter questicn. It may be
opportunz st this stage to say thatldisagree with Mr. Phipp's submission
that the exercise of the power of Revocation by the appropriate authority
iy a Judicial Act. I am of the view and I s¢ hold chat it is a purely
administrative act.

Even if I am wrong iun so holdiuz it must Lo noted that in che
case eiced the governing article of the Comstitutiosn on thae point viz

article 135(2) svipulated that the cfficer could not b2 dismissed orx

reduced lu rark without boin: siven o reasgeraple opporiunity co be heard,
The decision therefore turned upon whaether or not Kenda had been given a
reasuvnavle cpportunicy to be heard,

g

2. University cf Ceylon v Fernando [1960] 1 AlL E.R. . 631,

Fernando a student at the Undversity of Ceylon was suspended
from Unilversicy exeminations for z breach of exuminstion rules he haviag
acquired knowledge or the substance of or content of the excminacion paper
in Zovlogy. A commission of Ingquiry was set up to investigate the matter
and two wituesses were questiovned by a member of the Commission in the
absence of the other wmembers and in the absence of the student,

Arzain this decision was besed upon whether or not the student
had been given the opportunity to be heard.

3. R v. Hill Frizoo Board of Visitors,Exparte St. Germss and others

(No. 2) [1979] 3 A1l E.R. 545.

"In 1976 & rioct broke out among the prisoners
at @ prison and gevicus damags was done €o

it, It was dJecided not Lo toke criminal .
proceedings asgainst the priscrers but to deal
with them under the prisou disciplinary
procedure. They were accordingly charged
with disciplinary offeuces usder the Prison
Rules 1564, which were made under s47(2)

of the Prison Act 195Z, and orought before

the prison's board of visitors. Rule 45(2)

cf the rules provided that at such an iaquiry
the prisoner snould be given 2 full cpportunity
of hearing what was alleged against him and of
presenting his own case,

The prisconers applied for an order of certiorari
to quash the findings of the boerd on the grounds
that they had not been siven an opportuaity of
preseuting their caszs in accordaance with rule
49(2) ancd that the board had failed to observe
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the rules of natural justice in that it had,
inter alia, refused to allow ther to call
witnegscs in support of their cases and had
admitted and then acted on statements made
during the hearing by the governor which
were based on reports by prison cfficers who
had not given oral evidesnce.”

De Verteuil v Kuaggs and Another [1918] A.C. 557.

4., The appellant,; the owner of an estate in Trinidad, sued the
respondents, the acting Governor of Trinidad and the Protector of Immigrants,
for a declaration that an order made under s. 203 of the Immigration Ordin-
ances for the transfer of the immigrants indentured on the estate wes of no
effect, and for an injunctioun.
On Decumber 16, 1915, the acting Governor exparte, and affording
Lo opportunity to the appellaat to moke any answer or explanation, made an
order for the removal of the indentured immigrants from Lo Gloria estate
and for the transfer of their indeuntures to some other employer. The
first intimation which the appellant received wzs in a letter of December
206, 1915, from the Protector of Immigrants to the Appellant®s manager.
After the receipt of the letter the Appellsat and hic manager sought and
obtained a perscnal interview with the acting Governor onm December 23,
1915. The acting Governcr nevertheless ruled that the crder made on
December 16, wiould remain in force.
Section 203 of the Immdgration Ordinsuce provides:
"1f at any time it appears to the Governor,
on suff’ :ient grouads shown to his satisfactiong
that all or any of the immigrants indentured cu
any plancation should be removed therefrom, it
shall be lawful for him to transfer the indentures
of such immigrants for the remainder of their
respective terms of service to auy cother employer
who may be willing to accept their services and
pay the remaining indenture fees. .o.s"
In the judgment of the court delivered by Lord Parmoor it wus
held that the power given by section 203 ¢f the Immigration Ordinances
Act of Trinidad tc the Governor “ou sufficient ground shown to his

satisfaction® to transfer the indentures of immigrants from oune employer

to auother cannot properly be exercised without inquiry; except in special
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6.
circumstances such as @n emergency any person against wheiz a complaint
is made must be .given a fair opportunity to meke a relevant statement,
and to comntrovert any relevant statemcnts made to his prejudice.

I have taken the trouble to set out extracts from thesc cases
becausce 1 am of the view that a2 reading of all shows clearly that the
court accepted that the functions which had to be performed in cach and
all of them were guasi-judicial.

However, careful cxaminaticn of section 36 of The Fircarms Act
makes 1t plzin that the function cxercised by the appropriate authority
is purely adwministrative.

Section 36(2) is in ay view rather instructive becouse all it
roquires the appropriate suthority to do upon the revocation of a licence,
certificate or permit ig to serve a notice in writing upon the holder
specifying that the licence, certificete or permit has been ruvoked., It
doec not require the appropriate authority to give any reasons for the
revocation. |

It is also instructive to consider section 4 of the Regulations
made under section 48 of The Firearms Act.

Section 4.

“Within fourteen days of the receipt of a
notice of appeal the appropriate avthority
shall forward to the Minister a statement
in writing, setting out the reasons for the
doecision from which the applicant is eppealiug
together with a copy of every cther document
relating thereto.”

A ccmparisen ¢f the twe sectilons as worded makes clear the
intention of the Statute nemely that the appropriate authority is only
required to glve reacons to the Minister in order to enable him to
properly review the decision by way of appesal.

For the reasoms set out herein I would omdicred that the motion

be dismissed.
ELLIS J.
I agree.

e ne—"

PANTON J.

I AGKEE.
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