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IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 54 OF 1983

BEFORE: The Hon. Mr. Justice Carberry, J.A.
The Hon. Mr. Justice Carey, J.A.
The Hon, Mr. Justice White, J.A.

BETWEEN REG[NA

AND The Technical Director of the Scient!flc Research
Council, Dr. A. Binger

AND The Adm|n|s+ra+lve Secretary of the Scienflflc Research
Council, Mrs. N.J. Vaughan

AND The Sclentific Research Council : Respondents
Ex parte Chris Bobo Squire, ApplicanT-AppeIIanT.
Mr. B. Macaulay, Q.C., Mr. W. Charles, Mrs M. M, Macaulay for the Applicant-

v Appel lant.
Mr. R.N.,A. Henriques, Q.C., Mr., A. Wood for the Respondents.

25th - 29th July, 9th & 10th August, 19g% & oth My 1984

CARBERRY, J.A.:

This was an appeal from the refusal of the Full Court consisting
of Smith C.J., Orr and Theobalds J.J. to grant to the Applicant-Appellant
an order for certiorari against the Respondents, two members of Theksfaff of
the Scientific Research Council, and the Council itself which had been ordered
to be served as a person "directly affected" by the proceedings. |
The Applicant (hereinafter called the Appellant) had sought an
Order for Certiorari |

"For the removai into the Supreme Court the
decisions of the Technical Director of the
Scientific Research Council dated the 14th
Day of February, 1983, the 3rd and 4th days
of March, 1983, suspending the applicant
Chris Bobo Squire, a Senior Research
Scientist of the Scientific Research Council,
and the decision of the Administrative
Secretary, Mrs. N.J. Vaughan, communicated
to the said appllicant terminating the appli-
cant's contract with the Scientific Research
Council, TO BE QUASHED...."

The Appelilant was an employee working with the Scientific
Research Council on a three year contract. The decislons complained of

purported first to suspend and eventually to fterminate that contract in
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-breach of contract or perhaps an application to the newly created Industrial

P Lé ? F

accordance with the terms thercof. |t was a termination expressed to be in
the terms of the contract, upon notice,~-- it was not a summary dismissal.

The appellant complains: (a) that contrary fo the rules of natural justice

he was not heard In his own defence by his employers, the Scientific Research|

Council (hereinafter called the Council), before these decisions were taken;
and (b) he also challienges the decislons themselves as having besn made by
fellow employees, not the Council, and therefore as being void and of no effad

In this case the Appellant has sough+ his remedy In the fleld of public law

by the use of the prerogative writ of Certlorari. The Respondents, the two 1

named fellow employees whose decisions are complained of, and the Councl| alll

appeared by the same counsel, and --- without filing any reply to the
Appellant's affidavits ~- have challenged Thé application on two grounds:

(a) that certiorari is not the appropriate remedy and is not available to the
applicant, this being a case In the fleld of private law; and (b) that in any
event, as the law now stands, persons in the Appellant's position are not

entitlied to any remedy at all, other than an ordinary action for damages for

Disputes Tribunal which has been given the power (not leen to the Courts) to .

order reinstatement of an unjustifiably dismissed worker:

See the Labour Relations and Industrial D[spufes Act. Secn. 12(5). lLord Hodson

in Ridge v Baldwin  (1964) A, £.40 at p.133 said: | :
N7 Ra%ardiThiLE i gRuRas BT TRISe 8oL GRE
to be heard by an unbiased tribunal;(2) the
right to have notice of charges of mlsconduct;

(3) the right to be heard In answer to those
charges." ‘

What is at Issue then in this case is the extent, 1f any, to which
these principles of natural justice apply’in cases of dismissals from ehploy~%
ment, and secondly whether the remedy sought by the applicant, viz an
order of éerfiorari is an apt remedy in the circumstances that exist here.

Some preliminary observations are in order. The growth of the
common law has been largely shaped by the development of the remédies that
it provides. Judicial control of the process of local government and what
we now call administrative law was largely exercised and developed through
the use of the prerogative writs, and as much of fhé; local government law
was administered by JusTiées of the. Peace it was perhaps inevitable that
such attempts as were made to secure uniformity of administration and thc

nroper observance of the limits of the power entrusted fo them should hav.
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been exercised by the superior courts, principally by the court of King's

Bench. Control tended to be developed through litigation, on a case to

case basis, and a principal area of concern was with the issue of jurisdiction.

The pre-eminent remedies of this period were the prerogative writs of

certiorari, prohibition and mandamus. Halsbury's Laws of England, 1st edn.

(1909), Vol 10: Crown PracTice,-Proceedings on the Crown Side of the King's

Bench Division, secn. 7: page 155, para 310: Certiorari: the nature of the wri;&

I
states: - |

"The writ of certiorari issuesout of a superior
court, and Is directed to the judge or other
officer of an inferior court of record. It
requires that the proceedings in some cause
or matter depending before such inferfor court
shall be transmitted into the superior court
to be there dealt with, in order to insure
that the applicant for the writ may have
the more sure and speedy justice.....

The object of the writ, particularly in civil
proceedings, is to give relief from some in-
convenience supposed, in the particular case,
to arise from the matter being disposed of
before an inferior court less capable than
the High Court of rendering complete and
aeffectual justice."’

At page 160 para 320 of the same work: Certiorari to quash:

it is said:

"Certiorari lies at common law to remove the
proceedings of inferior courts or judicial
bodies for the purpose of quashing such ‘
proceedings where the writ of error did not I
li€aousn. !

Certiorari also lies to remove for the purpose
of quashing, the determination of persons or
bodies who are by statue or charter entrusted
with judicial functions out of the ordinary
course of legal procedure, buf within the
general scope of the common law, .,.."

(emphasis supplied)

No indication Is given of the test or touchstone to be applied
to see whether the body or the decision in ques+lon falls within the reach
of certiorari, but , as usual in attempts to define the common law, a number
of examples of cases are given. It Is apparent that there was at least

one common factor,. that is that the body was exercising a power in the field

of public law, and a second factor (later to be challenged) was that the

nature of the power was "judicial™ in character, in that it Involved the

making of a decision to apply the power to an ordinary citizen, and that in

the decision making process law was to be applied to facts in a considercd
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- o be heard. Certiorari was to |le where the normal process of judiciai
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way, and to anticlpate, that the person involved in Its application should
have a chance to be heard by the deciders before or during the decision maklng
process. The courts were concerned with two maln aspects: had the decision
makers acted wlthin thelr powers and secondly, was it the sort of decislon
That requifed from Its nature that the person affected should have a chance
of error
review did not run, whether by way of the erT/or by appeal, but certainly
whatever the test, there was never any doubt that it lay in‘fhe field of
public law, as opposed to that of private law where the common law remedies
such as the action for damages was avallable.

As to the early history of the prerogative writs see generaliy Holdsworth's

History of English Law Volume 10 page 243 et seq, and Vol.14 page 245 et scq.

I+ should be observed that in general the courts did notcanvass the merits
of the actual decisions, but concentrated principalty on whether the decision
was within the Jurisdiction, and on whether the situation was one In which
the principies of natural justice, (the opportunity to be heard) should‘be
applied. WIth regard to the former a considerable volume of learning was
built up as to whether the error appeared on the face of the record, or not,
and '# not as to whether it couid be proved aliunde. The courts aiso re-
frained from interfering in "administrative™ decisions. The test of the

ditference between "administrative" and "judicial" was oh a case to case

basis.

By the time of the appearance of the Third Edition of Halsbury's ”
Laws of England, In 1955: Volume i, still under the title of Crown Proceed-
ings, the writs had. become orders (save for habeas corpus), but stili i ssuedi|

out of the superior court (usually King's Bench). The nature of the orders

remained the same: See Halsbury, 3rd Edn. page 52 para 107: Nature of the

three orders: (mandamus, prohibition and certiorari). So far as certlorari

was concerned, the scope of the order had widened in respect of the persons
to whom the order would issue. More and more cases or sltuations had been
added to the list. An attempt had been made In the celebrated dictum of

Lord Atkin in R v Electricity Commisslioners, ex parte Londdn Electricity

Joint Committee Company (1920) Ltd. (1924) [.K.B., 171 (C.A.) to distinguish

those cases which would be treated as vulnerable to certiorari proceedings,
and those which would not. In that case the proceedings had been brought

to test the validity of a proposed scheme published by the Commissioners

oF
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for effecting an Improvement of the existing organization for the supply of
clectricity in the London and Home countries district. The Commissioners

were a statutory body set up by Act of Parliament to effect rationalization
and formulate schemes for unification of the supply of elec+rici+y in various
districts (then supplied by a variety of private enterprises). The applicants
were‘exis+ing suppiiers of electricity who would be affected adversely by the
proposed scheme. They challenged the Commissioners by certiorari, alleging
that they had exceeded thelr jurisdictlion by not hearing them before publishing :
the scheme. The Commissioners replied in effect Thaf they were exercising

"administrative” powers, and thus not within the reach of certiorari. At pages

204-205 Atkin L.J. said:

"The question now arises whether the persons interested
are entitied to the remedy which they now claim In order
to put a stop to the unauthorized proceedings of the
Commissioners. The matter comes before us upon rules
for writs of prohibition and certiorari which have been
discharged by the Divisional Court. Both writs are of
great antiquity, forming part of the process by which
the King's Courts restrained courts of inferior juris-
diction from exceeding their powers. Prohibition re-
strains the tribunal from proceeding further in excess
of jurisdiction; certiorari requires the record or order
of the court to be sent up to the King's Bench Division,
to have its legality tnquired into, and, if necessary,
to have the order quashed.

1T s Yo be noted that both writs deal with gquestions
of excessive jurisdiction, and doubtless in their
origin dealt almost exclusively with the jurisdiction
of what Is described in ordinary parlance as a Court of
Justice.

But the operation of the writs has extended to control
the proceedings of bodies which do not ciaim to be and
would not be recognized as, Courts of Justice.

Wherever any body of persons having legal authority
to determing questions affecting the rights of
subjects, and having the duty to act judicially,
act in excess of their legal authority they are
subject to the controlling jurisdiction of the
King's Bench Division exercised in these writs'

(emphasis gupplied)
Atkin L.J. then proceeded to give examples of cases In which +hb

courts had held bodies subject to the control of these writs, and others in
which they had not. He and the other members of the Court of Appeal decided
that prohibition would iie to the Commissioners,

All of these examples came from the field of public law, they
related to statutory bodies of one sort or another exercising controi of and
making decistons which affected individual members of the public. It seems
clear that this element is what is being referred to in the first part of *the

¢ictum. As to the second part, "having the duty to act judicially",
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no clear test was formulated as to when such a duty would arise, and 1t re-
mained, and stlil remalns, a problem, addressed by Lord Reld, amongst others,

in Ridge v Baldwin (1964) A.C. 40 at pages 74 et seq. Lord Reld was of the

view that the "duty to act judiclally" Is to be inferred from the nature of
the power, and he was content to indicate certain fields in which from the
nature of the power the duty to act judiclally would not be Inferred, as for

Instance a considerable body of wartime legislation. Ridge v Baldwin apart

from this is of speclal Importance In the case before us, as it deat+;w|+h the
exerclse of the power of dismissal of a chief constable by the local watch
committee which had such a power of dismissal, but were held to be oblfiged to
excrclse It In accordance with the rules of natural justice.

Apart from a consideration of the general nature and scope of
certlorarl as a remedy, | would note as another factor freca the growth of the
remedy of "declaratlon"; In which the courts are asked to make declarations as
to the rights of the parties before them, or to be more accurate “declaratory
Judgments” a remedy that grew and developed as the result of the amendment  in
1883 of The former Order 25 r 5, to the effect that such declarations could be
made "whether or not any conseqﬁenTial relief is sought or could be claimed.”
The learntng In regafd To this remedy is to be found In the notes In the White

15 '
Book dealing with 0/r 17, and more recently with those dealing with 0 15 r 16,

The Jamaican equivalent is to be found in secn.239 of the Judicature (Civl]

Procedure]Code .

The declaration, or declaratory judgment, together with the injunc-
TIOH have become Iincreasingly popular because they are not hedged about with
the restrictions applicable +Q the prerogative writs or ordefs: thus no leave
is required to bring such an action; it Is begun by writ, and has procedural
advantages in that discovery\eT cetera could be obtalned. Further the
remedy was available In the fields of both publlc and private law and there
was therefore a considerable overltap with certiorari, as It was possible to
invoke the principles of natural justice when seeking a declaration. One
resul#\has been to assimilate the two remedies to a consliderable extent, so
that if a declaration can not or ought not fo be made a similar ruling Is
likely to be made In similar circumstances with regard to certiorari.
NeverThe]ess the converse Is not true, there are cases In which certiorari wiil

not lie, (because It applies only in the field of public lew} but In which
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an action for a declaration might have succeeded: see for example Hannam v

Bradford City Council (1970).2ALL E.R. 690; (1970) 1 W.L.R. 937.

Perhaps one way of locking at the distinction is todserve that
in certiorari the appllcant Is ‘asserting as a matter of general public law
that the rules of natural justice apply, whereas in thec action for a declaréw
ticn he tends to be relying on specific contractual provisions arising In the
field of private law, which involve the application of the natural justice
principles.

Ong further preliminary comment is fto observe that in the United
Kingdom the rules of the Supreme Court dealing with the prerogative writs,

or rather the obtaining of orders of mandamus, prohibition, and certiorari

were substantially amended in 1977. The Jamaican rules dealing with the wriTs?}

or orders are to be found in the Jamaican Judicature (Civil Procedure)Code
see sections 506 et seq (mandamus), and particularly Title 44 sections 564 A

et seq. which largely correspond to the provisions of The United Kingdom

R.S.C.0 53 as_it used to be, for example In the 1970 White Book. In the UniTe&l

Kingdom however the old 0 53 has been replaced with a new O 53 Applications

for Judicial Review. In the 1982 White Book the comment is made:

"This Order entirely replaced the former O 53 and
it Introduced a most benificent reform in the
practice and procedure relating to administrative
law. 11+ created a uniform, flexible and comprehen-
sive code of procedure for the exercise by the High
Court of Its supervisory jurisdiction over the pro-
ceedings and decisions of inferior courts, tribunais
or other bodies of persons charges with the perfofm-
ance of public acts and duties.w

The main changes made are summarized in the 1982 White Book, at the note
53/1-14/3. Amongst other matters of importance the applicant may apply

for any of the prerogative orders elther jointly or in the alternative with-
out having to select any parTicuIér one, and in appropriate cases on an

application for judicial review the Court is further empowered to grant a

declaration or an injunction or damages. |In short it is no, longer as necessary

for the appliicant in the United Kingdom to select the appropriate remedy

in his application for Judicial Review, he will get that which Is appropriaTe;l

on the other hand the Courts in the United Kingdom will now insist upon the

applicant using the new O 53 procedure: see O'Reilly v Mackman (1982) 3 W,L,Ruj

1096; (1982) 3 ALL E.R. 1124 (H.L.) and the speech of Lord Diplock reviewing

the old and new procedures. Two quotations from thils speech are germane:
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dealing with the dictum of Atkin L.J. in R v Electricity Commissioners (ante)

and the effect upon it of Lord Reid's observations in Ridge v Baldwin {ante)

Lord Diplock summarized the position thus at page 1104-5:

"Wherever any person or body of persons has
authority conferred by legislation to make
decisions of the kind | have described, it
{s amenable to the remedy of an order to
quash its decision elther for error of law
in reaching it or for failure to act fairly
towards the person who will be adversely
affected by the decision by failing to
observe either one or other of the two fun-
damental rights accorded to him by the rules
of natural justice or falirness, viz. to have
accorded to him a reasonable opportunity of
learning what is alleged agalnst him and
putting forward his own case in answer to
it, and to the absence of personal bias
against him on the part of the person by
whom the decislion falils to be made."

Speaking of the position formerly obtaining under the old rules, Lord Dipliock

at page 1108 observed:

"Finally rule 1 of the new Order 53 enables

an application for a declaration or an in-
junction to be included in an application

for judiclal review. This was not previously

the case: only prerogative orders could be
obtained in proceedings under Order 53,
Declarations or injunctions were obtainable

only in actions begun by writ or originating
summons., So a person seeking to challenge a
decision had to make a choice of the remedy

that he sought at the outset of the proceedings,
although when the matter was examined more

closely in the course of the proceedings it might
appear that he was not entitled to that remedy but
would have been entitled to some other remedy
available only in the other kind of proceedings..."

Lord Diplock added, with reference to the new 0 53:.
"If what should emerge is that his complaint is
not of an Infringement of any of his rights that
are entltied to protection in public law, but
may be an infringement of his rights in private
law and thus not a proper subject for judicial
review, the court has power under rule 9 (5)
instead of refusing the application to order the
proceedings to continue as if they had begun by whit...”

We do not in Jamaica have the benefit of the new procedure for
“Judicial Review."

The person seeking to challenge a decision that affects him has at
the outset to make a choice of the remedy that he seeks; and if certiorari
turns out fo be the wrong remedy, the Courts here do not under the existing
rules have the power to substitute a declaration or declaratory judgment, or

to proceed to deal with the appellant’s grieviances by granting an injunction

or damages for breach of contract, or tort,

—~—
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The appellant in these proceedings wiltl therefore either succeed in getting

an order for certiorari or he will fall: any other remedles that he may

(or may not) have for breach of contract, or cbnsplracy or the like are

not before us In this application for certiorari .

It is proposed to look at the facts disclosed in the Appellant's case and
affidavits, and the correspondence exhibited, and then to consider the

extent to which the case law shows the mles of natural justice being app!ied
to the situation, and then to consider whather the remedy proposed, cer#iorarig
Is apt and avallable in the instant case.

The Facfsf~

The Scientific Research Council was set up by an act of the Jamaican Par| ament

on the 16th June, 1960, modified by a later act of 1963. The Council consisfs;‘

of a number of persons not less than 15 or more than 20 as the Minister may
from time to time determine. Members normaily hold office for three years
and are eligible for re-appointment. One of their number is to be appointed
chalrman. The Councli is a body corporate with the normal powers. Under
secn. 4(4):

‘"All documents...made by, and all decisions of,

the Council may be sighified under the hands of

the chairman or any other member authorized fo

act In that behalf o the Technical Director of

the Council."
| pause here to note that the section says ™ i, e sign!ffied"” and
not "shall be signified".
Under Section 6 It Is provided that the Council "shal|" meet at least

once In every period of two months, but ho provision Is made for any sanction

attending on a failure so to meet . That section, in sub section 4 provides:

1

(4) The powers of the Council may be exercised

at a meeting at which the chalrman or the person

elected to act as chairman and at least seven

other members of the Council are present.”
This appears to be a normal provision for a guorum, but no provision Is
made as to what will happen if there is no quorum. Presumably the normal
common law or common sense rules will apply..
Sub section 7’provldes:

"(7) The validity of the proceedings of the

Council shall not be affected by any vacancy

amongst the members thereof or by any defect

in the appointment of a member thereof."

Section 8 of the Act makes provision for the appointment of a Technical

Director and other "officers, agents and servants’ as Is +héughf fecessary
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for The proper carrylng out of the Council's functions. The "financial"
sections of 17e ActT provide for ihe Council to recelve support from
Government funds out of the Government's Annual Estimates, and to furnish
proper accounts. But i+ also makes clear that fhe Council can generate its
own funds and or acquire funds elsewhere. The Council Is required to furnish
the Minister with annual reports on its activities and audited accounts.
Discoveries and inventions made by the Counci| or any of its officers, agents
or servants shall be vested In *he Councll, and with the approval of the
Minister the Council may pay out bonuses, royaltles fto such persons. The

Council 1s exempt from Income tax and subject to policy directions of a

general character from the Minister. I+ may, with the approval of the Ministe:,

make regulations "(a) determining generally the conditions of service of
otficers and servanis of the Council.”
The Council appears to me to be a fairly typical statutory corpora=-.

tion set up by Government, with +he intent That, subject io a certaln measure

of overall centrol by Government, it is to carry out the functions set out in

Section 5 of whe Act. |1 is not a depariment of Government but an entity
with a life of its own intended to operate Ilke any other corporation or
company, Iiabie to sue and +o be sued |ike anyone else. Though It has public
c.ements | would not regard it as being akin to a Government deparTﬁenT‘or
operating in the public law field. Such declsions as it might make would

be axin fo those made by any other corporation, public or private, and do
not seem to impinge on fthe citizen In Tthe way That declsions with regard

to slum clearance, demolition orders, or control of building etc. do. !t
may from time o time get involved in the field of public law, but primarily
i1 was Intended fo operate In the field of private law with all the flexi~
bitity that that implies. During the course of the argument learned counsel
for the appellant referred us to a decision of the High Court of Australia,

The Sydney Harbour Trust Commissioners v Ryan:(1911) 13 C.L.R, 358. [t appears

to me that that case illustrates the comments made above with respect to the
nature and character of fhe Sclentific Research Council. [In that case the
Issue was whether this statutory corporation set up by the Government was
liable to be sued by one of its employees under the Employers® Liability
het, 1897, The Commissioners argued that (a) they were a special type of
bGovernment body; that the plaintiff was a fellow officer or servant of the

crown, notoan crploves of the Commissioners, and that they were merciy
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a Department of Government, and as a fellow servant not liable to be sued
by the Plaintiff. They also argued (b) that the Employers”™ Liability Act
did not bind the Crown., The Plaintiff Respondent, the injured employece,
argued that the clear intent of the statue was to appoint a corporate body
for the purposes of managing and controlling the éffairs of the Port,

against whom actions could be brought in the same way as against private

Indlviduals engaged in similar operations. They also argued that in any event

the Employers' Liability Act did bind the Crown. In his judgment Griffiths
C.J. observed at pages 362-364:

"The system of creating corporatiors éor #kbe
purpose of carrying on operation of a public
character is now familiar....

One of the objects of such creation is, In
many cases,.....To enable rights and liabili-
ties to be enforced against the Crown In the
same way as against individuals engaged in
simitar enterprises..."

After reviewing the provisions of the statue, he concluded:

"It results from all these provisions that the
Sydney Harbour Trust may be regarded, In one
sense, as a Department of the Government of
New South Wales. But, in another sense, |
think that the Commissionars are an [ndepend-
ent corporation created for the purposes
Indicated In the Arapiles Case.

| think therefore, that, whatever may be the
position of those officers of the Commissioners,
who, though appointed by the Governor in Council,
are subject to the sole control and governance of
the Commissioners, the Commissioners are, in point
of law as well as in fact, the employers of persons
who are in their service at daily or weekly wages.
It 1s admitted that the respondent is such a
person.”

The Employers® Liability Act had abolished the doctrine of common employment,

and Griffiths C.J. observed:

"For the reasons already given | think that

the appellants are the employers of the
respondent within this dofinition.”

In response to the second argument, whether the Act bound the Crown, Griffiths

C.J. stated at page 366:

" ...l am of opinion that, when the Government
of New South Wales engages, either in its own
name or through the agency of a corporation
created for the purpose, In enterprises which
in former times were only carried on by
individuals, It is subject to the same
liabilities, and is governed by the same laws,
to and by which individuals are subject and
governed under the same circumstances.
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In my opinion, therefore, the benefits of the
Employers' Liability Act extend to workmen
employed by the Crown in New South Wales, whether
directly or through corporate agents such as the
appel lants.” :

The other judgments were to lfke effect, and apart from the particular point
at issue, the case illustrates that a Statutory Corporation once set up, enjoys w
all the liabilities and rights of ordinary corporanons: and as regards its
servants [+ operates In The field of private law, unless any special reason

can be found, as In Ridge v Baldwin for holding that the employment Is a i

"public office" | have been unable to find any such reason here. The Appellant

was appointed with effect from the 10th May, 1982, to the staff of the Council;
it was for a specified term of three years, and he was to be a Senior Research |
Scientist. There is some difficulty in ascertaining precisely the terms and
conditlons of his appointment. Following on an fnferviewp he was written fo
on the 16th April, 1982, by the then Administratlve Secretary, in a letter

outlining the terms and conditions of service, and which he was asked to sign |

and return If agreed fo. He did so. Clause (e) of that letter provided:

"{e) The appointment will, as far as possible,
be subject to the Council's Terms and Conditions
of Service, a copy of which is enclosed."”

He was also glven at that time "the form of Service Agreement™ in quadruplicate

for execution. He ex=cuted [t. So too did the Chairman of the Council. It
is dated the 22nd April, 1982, and 1t seems to me that the Intent of the
document 1Is that it supercedes the letter of the 16th Aprii, 1982. It states:

"4, This Agreement is subject to the conditions
set forth in the Schedule hereto annexed and the
Schedule shall be read and construed as a part
of the Agreement.”

The Schedule sets out, no doubt more accurately, some of the terms and con-
ditions of employment with relation fo items such as Duties, Salary, Passages,
Baggage and effects, Health etc. Germane to this case are two particuiar
terms; clauses 7 and 8. They read:

"7. |f the officer shall at any time neglect or
refuse or for cause (excepting ill health not
caused by his own misconduct as hereinbefore il
provided) become unable to perform any of his ‘
duties or to comply with any order or shall

disclose any information respecting the affalrs

of the Counctl to any unauthorised person or

shall in any manner misconduct himself the

Councl| may dismiss him and on such dismissal

all rights and advantages reserved fo him by

this Agreement shall cease.
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8. (1) The Council may at any time determine the
engagement of the Officer on giving him three months
notice in writing, and, if he is in Jamalca at the
time, furnishing him with passages and facilities
for baggage and effects as hereinbefore set forth.
He shall not be entitled to half salary on the
voyage home unless specially granted by the Council.

(2) The Officer may, at any time after the expira-
tion of three months from the commencement of service
in Jamaica, determine his engagement on giving the
Counci! three months notice in writing. Thereupon
the Officer shall repay to the Council a proportion
of expenses incurred by the Council for passages and
facilities for baggage and effects calculated by sub-
tTracting the number of months for which he has actually
served the Council under this Contract from 36 and
divlding the resultant figure by 36. Thereafter the
Officer shall have no further ciaim upon the Council.
(3) 1f the Officer terminates his engagement other-
wise than In accordance with this Agreement he shall
be liable to pay to the Councl| as liquidated damages
three months salary and a proportion of the expenses
incurred by the Council In relation to baggage and
effects calculated as in the preceding sub-clause."
IT should be added that these two clauses form part of a complex: there is
an earlier clause, Clause 6, dealing with ill health (not caused by the
officer's own misconduct) resulting in the officer having to resign his jobf
there is a clause 9 dealing with leave of absence, and a clause 10:
"Further employment' providing for re-employment on terms to be mutually
agreed,
The terms of the contract of employment are fo be found then in
the "Service Agreement" and the attached "Scheduie", The original offer
of employment letter had however referred to and enclosed a copy of the
Council's "Terms and Conditions of Service", and sald that the appointment
would be subject thereto "as far as possible". We were told that this
document though given to the appellant has never been formally promulgated
and adopted by the Councl!, or approved by Government , whether by design
or inadvertence. [+ was however relied on by the Appeliant, and the document,
dated 22nd March, 1966, purports to set out a far more elaborate scheme than
is contained In the Schedule. Our attention was drawn to the following

clauses:

"10. Misdemeanours Subject to Disciplinary Action

An employee who is absent from duty without
permission from the Head of Department or Head
of Section, except in cases of absence due to
Illness as set out in Appendix 11}, or commits
any other misdemeanours shall be liable to
disciplinary action.
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" DISCIPLINARY ACTION

The following penalties may be Imposed according tc the serlicus-

naess of the misdemeanour or offence.

(a) Reprimand

(b) Suspension from duty without pay
(:;) (c) Dismissal

(d) Summary dismissal

Offences for which summary dismissal may be imposed Include:-

n Absence from duty seven consecutive workling days without
permission with effect from the first day of such absence;

(1) Conviction on a criminal charge with effect from the date
of such conviction,

15, TERMINATION OF EMPLOYMENT

(:‘\ (a) A fixed term appolintment will terminate in accordance

a with the terms and conditions of agreement; should The
appointment continue after the end of the period without
a further period being agreed, it shall then be termin-
able by three months notice in writing by either party.

(b) Appolintments other than for a fixed term are terminable
by one month's notice In writing by elther party If
employment is on a monthiy basis; if on a weckly basls
by Two weeks notice in writing by either party.

(c) The Council may terminate any appointment other than
a fixed term appointment for cause without notice on
payment of one month's salary in lieu of notice in the
case of employees on a monthly basis and two weeks in
P case of employees on a weekly basis.

(d) Unless otherwise authorised by Council, an employee
will on fermination of appointment return in good
~condition all property of Council in his/ her cus*ody,

Including all note books and other records.

16. APPEAL

There Is a right of appeal to Council in relation to any matter
affecting appointment.

17. ARBITRATION

It is a condition of empioyment that employees shall not begin

(\«/ fegal action against Counci! without first having recourse to arbitration.

It might have been a matter for argument how much of this document may
be said to be incorporated into the appellant’s Service Contract, but
the argument before us proceeded on the basis that these terms applied,
and it would éppear that the Respondents, at least the Technical
Director, was relying on them when he purported to suspend the Appellant

in his letters of the 14th February, 1983, and those of the 3rd and 4th
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March, 1983, We were not Informed whether the suspension was without pay,

l.e. whether in fact the deductions were or were not made from the Appel lant's ||

salary. To continue, on the 14th February, 1983, some nine months after the

Appellant's appointment, the Technical Director, (the first respondent), wrote

to the Appellant in the following terms:

"Dear Mr. Squire,

You are hereby suspended from the
Council's service for five (5) working days

effective February 15, 1983, for the following
reasons:-

(1) your unauthorised absence fron duty
for the greater part of last week re-
sulting In disruption in the area of
work under your supervision, s Two tech-
niclans were without supervision for the
period,
(i1) The general ltack of interest displayed
by you in your work for a prolonged
period.
Unless marked improvement is shown In your perform-
ance within the next two (2) months, serious thought
will be glven to terminating your services.,
Yours sincerely,
Scientific Research Council.
Al Binger, Ph.D
Technical Director."
The writer clearly was acting under clauses 10 and 11 of the "Terms and
Conditions."

The Appellant replied to this fetter on the 15th, Intimating
he was appealing to a "higher authority”, and in effect stating that he had
before his absence appraised Dr. Binger of the circumstances and that he
might be absent. He observed that there had been no previous complaints
about his work, and In effect that he had not been heard as to the reasons
for his absence, before being suspended. |t appears that the Appellant did
appeal through the Executive Director to the Council about this decision. [T
is the first of the decislons which he seeks to quash.

On the 3rd March, 1983, Dr. Binger again wrote to the
Appel tant., The memorandum in effect complalined that due to construction
work going on, he had had to arrange for Appellant to share his office with
some one else; that though he had spoken to the Appellant about i+, the

Appellant had ordered the extra desk put into his room to be removed, and

had done so a second Time after Dr. Binger had supervised its replacement.

L8,
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This tetter purported to suspend the Appeliant from duties till further
notice. On the 4t+h March, 1983, Dr. Binger wrote advising that the sus-
pension of the 3rd March, would be for three days only. These decisions

are also the subject of the Appeliant's motlon to quash.

The Appellant replied to Dr. Binger on the 7th March, accusing35

him of precipitating a crisis. 1In effect he said that he could not perform

his duties if he had to share an office, and that he had been put into the

position of either not performing his duty or of being accused of insubordina- |

tion. He was again appealing "fo a higher authority" and seeking an a*mospheré
in which he could do his job without being subject to the Director's threats.
On the 9th March, 1983, the Executive Director, Mr. Hamilton, \

replied to the Appellant's intimations of appeal, by advising that there was |

at present no Council to appeal to, due to a lapse in the appointment of memberia

The date for the appeal could not be decided until there was a new Council. M

il
W
i

"Dr. Binger for his part also replled on the 9th March, express~f

ing regret that the appellant could na longer read his novels with feet aloft

his desk without somecne looking at him, and cbserving he would be mére than

happy to answer any queries at the "hearing" you have requested. At that

stage both protagonists, the Appellant and the Technical Director, Dr. Blngham;‘

were girding TheirIOiﬁé for the "hearing” of the appeal before the Council %

when It should have beenh reconstituted. |
I+ appears re-constitution did not come soon enough to detuse !

the situation. On March 29, 1983, the Administrative Secretary, Mrs. N.J. ‘

Vaughan, wrote to the Appellant the following letter:

Mr. Christian B. Squire

c/o Scientific Research Council

P.0. Box 350

Kingston 6

Dear Mr. Squire

Pursuant to Clause 8 (i) of your Memorandum of Agreement with the
Scientific Research Councl!, your engagement is being terminated on three (3)
months' notice effective April 1, 1983, The Council will not require ycu to
work during the period of your notice and accordingly you will find enclesed
Cheque No. 050525 in the sum of $2108.69 being payment as follows:-

- Three (3) Months Notice Pay
- Two  (2) days Vacation Leave
~ Twenty-Eight (28) days Contractual Leave

- Less your outstanding loan balance of $1705.00 for repairs to
your motor car :
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Enclosed also Is Cheque No. 050524 in the sum of $4349.65 which
represents your gratuity for the period May 10, 1982, to June 30, 1983,

Under the above Clause the Council s obliged to furnish you with

your return passage and shipping facilities for your baggage and personal
effects to your address In London from which you were recruited.

Please submit estimates of the cost of shipping your effects as
early as possible,

Yours sincerely
SCIENTIFIC RESEARCH COUNCIL

/S/ N.J. Vaughan (Mrs.)
Administrative Secretary »

It should be noted that it was not disputed that there were in
fact no members of the Councll at the time that the decisions complained of

were taken.,

9, 1983, stated that the membership of the Council had lapsed. The previous

members had been appointed for two years on the 16th February, 1981 and their
term of office had ended on the 16th February, 1983. The Minister for Science

and Technology or the Prime Minister was in process of appointing new members,

but this was not done untif.....

These letters were therefore written at a time when the Council
had not been reconstituted, and there was a lapse or complete vacancy in its
composition. There were at that time no members to constitute the Council,
and the decisicons were therefore taken by perscons who were fellow wmployees
of the Appellant, though of senior rank. Though the letters are signed on
hehalf of +he.Council, they may be sald to be conveying decisions of perscns
who were "usurping"” the authority of the Council, assuming that the Council'’s
éu#horify was necessary for these decisions.

it should also be noted that we were not in this case concerned
with whether or not the complaints that seem to have been made against The
Appel lant were or were not justified, and whether the penalties inflicted
were or were not disproporticnate to the alleged misdemeanours. Certainly
it Is fair to say that no attempt was made by the Respondents to justify
these actions.

An Important point that should be made about the letter of the
29th March, 1983, is that In terms it was not a summary dismissal, but a

aurported termination of the contract under Clause 8 of the Schedule in the

The letter from the Executive Director, Dr. Hamilton, dated March
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Appel lantts Sérvice Agreement. It is not In dispute that all the various
items of salary and allowances and so forth that were due under the contract
were tendered to the Appellant, and that apart from the questions of the
origin and authority from which it emanated, it was in all respects a
termination on proper notice. This was a contract for three years certain:
it was not a contract of indefinite duration. It had provisions for renewal
on its expiry, If the parties so wished; it aiso had terms governing the
determination of the engagement before the expiry of the three years.

The Appellant replied to the letter from the Administrative

Secretary, the second respondent, by two letters of the 30th March, 1983.

He wrote to the secretary challenging the notice of termination as unauThoriseJ

as the Council had not been re-constituted and so far as he knew there was
no Council. The Council employéd him and only the Council could terminate
this contract. He referred at length to the correspondence and to the out-
standing appeals still waiting to be heard by the Council. |In addition, he
intimated that he was appealing to fthe Council against this unauthorised |
termination of his contract. He returned the cheques sent to him, and inti-
mated that he proposed fto carry on with hls.work, and expected his usual
monthly salary cheques.

The Appellant also wrote to Dr. HamilTbn, the Executive Director,
on the 30th March, enclosing a copy of his reply to the Administrative
Secretary, and advising that he was appealing to the Council on this last
decision also.

The Administrative Secretary on the 31st March repliied to the
Appellant's letter of the 30th March by returning to him the cheques pre-
viously sent, advising him that he would be a trespasser if he returned
to work and asked for the return of all property of the Councii and his
notebooks and other records. Thereafter correspondence was conducted on
a different level. The Prime Minister was written to on behalf of the
Appeliant and was asked jp effect to hasten the appointment of the new
members of the Council., He did so.

Counsel for the AppelfanT wrote to the new Council! by letter
of the 9th May, 1983, informing them that the Full Court had given leave
to bring these proceedings, but in effect offering to proceed no further
until the appellant's appeal to the Council had been heard. Through its

attorneys, the new Councii replied on the 12th May, 1983, declining to

~
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hear any appeals by the Appellant, and intimating that it would be defending
the totlon (for certiorari) filed on behalf of the Appellant.

It is, | think, fair to comment that the Appellant's attitude
to the Council itself is ambivalent. The érder for certiorari that is
sought does not in terms embrace the Council. The Council was made & party
because the order if made would affect it. The case as presented by Mr.
Macaulay the Appellant's counse! was that he had no quarrel with the Council.
His complaint was that it was the Council that employed him and only the
Councll could terminate his contract. He complained that the declsions, the
subjects of the order he seeks, were not made by the Council but by fellow
servants or officers who have conspired against him, |f this is so, it is
hard to see what elements of public law can possibly be Involved, and why
the appropriate remedy is not some action in tort aga}nsf them personally.
Yet, anxious to secure the remedy of certiorari, the appellant seeks to rely
on the nature and character of the Council as affording him a remedy
appropriate only to the field of public law. |

Apart frém the argument as to usurpafidn of authority, it was
also argued that no decision, right or wrong, could be made dqring the
period in which there were no members of the Councii. The argument seemed
to go so far as to suggest that during this period the Counci! had ceased
to exist, or was at least in a state of suspension. This seems to me to run
counter to the provisions of secn. 4(1) of the Scientific Research Council
Act. Pressed to its logical conciusion none of the business of the
Council could be carried on in any shape or form during such a period, (which
will fnevitably occur from time to time) and | would wish to reserve any
expression of opinion on this point as It seems to me that it is not
necessary for the decislion of this case.

With the wisdom of hindsight, one is perhaps tempted to wonder
If 1+ was not the hiatus In the membership of the Counclil| that was the
underlying cause operating on the conduct of the parties involved: on
the one hand the feeling that during this period there was no body that
could apply the sanction of dismissal, and on the other that the situation
had reached such an Impasse that termination of the employment was the

only solution, whether done according to the legal proprieties or not.

4

;
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Be that/it may, the Appellant's complaint is that he appealed

to the Council both in regard to the suspensions to which he was subjected,
and finally as to the termination of the contract. The document of terms
and conditions of service provided for an appeal, and this has been denied
him. Further, he complains that these several decisions were not decisions
of the Counclil, but were made by those who usurped its powers.

The Case Law :

| turn now to examine the extent to which the rules of natural
Justice are applicable to the master and servant relationship. Has a
servant or employee the right to be heard by his emplioyer and to answer to
any charge made against him before he iIs dismissed? A second question
intimately tied up with the first is what is the remedy for dismissal
without a hearing? Does it lie in the field of Public Law, are the pre-
rogative writs availablz? Or does it lie only in the field of private law,
by an application for a declaration, or for an injunction, or for an action
for breach of contract or in tort?

Dealing with the cases before Ridge v Baldwin, the earliest case-

that | have seen Is that of R v Erasmus Warren(1776) 1 Cowp 370; 98 E.R.

1135, This case seems to have decided that the position of parish clerk
was an "Office " from which the Incumbent could be removed only onvcause
being shown to the Courts: he waslgfghlssable at will. The cause of action
was mandamus addressed to the minlster who had appointed and dismlssed

the clerk. What is stressed is the public nature of the office.

Capel v Child (1832) 2 Cr. & J 558; E.R. 235 was In fact a case

of assumpsit:there the Bishop of London, acting on his own personal knowledge,

purported to find a local vicar incapable of managing all his churches, and
appointed a curate to assist him - whose salary was to be paid by deductions
made from the stipends of the vicar. When the deductions were made the vicar
sued in assumpist to recover them. This brought into Issue the legality of
the Bishop's original action, as to which the vicar complained that he had
been condemned unheard. The Court (Exch. of Pleas) decided that under the

Act from which the Bishop derived his authority there should have been an

inquiry, and a judgment on it, that the vicar should have had the opportunity |

of replying to charges made, The Bishop's decision was therefore invalid.

Lord Lyndhurst C.B. put the matter thus:
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"Here 1s a new jurisdiction given --a new authority
given: a power is glvan to the Bishop fto pronounce

a judgment; and according to every principie of law
and equity, such judgment could not be pronounced
or, If pronounced, could not for a moment be sustain-
ed, unless the party in the first Instance had the
opportunity of being heard in his defence, which in
this case he had not; and not only no charge iIs made
against him which he had an opportunity of meeting,
but he has not been summoned that he might meet any
charge. On these grounds | am of opinion that the
proceedings are altogether invalid..."

The case does recognize the applicability of the audi alteram
partem rule. |t Is not however a case in the field of public law, nor is it
really a master and servant case, and in any event, as the next case shows,
fhe.posf concerned was in those days considered a public office: see R v

Archbishop of Canterbury (1859) 1 EL & EL. 545;120 E.R. 1014 where mandamus

issued to the Archbishop to order the hearing of an appeal made by a curate
whose licence had been fevoked by the Bishop of London on unspecified grounds
which he had had no opportunity to answer, a decision which the Archbishop
had purported to confirm without hearfng the curate. The position of the
Church of England Is however a special one, and the church cases though
f1lustrating the rules of natural jusflce do not perhaps fall into the fleld

of master and servant.

'Oggodd v Nelson (1872) L.R. 5 H.L. 636: In this case the Plaintiff

in Error was removed from the office of Registrar of the Sheriff's Small Debts
Court of the City of London, after an enquiry had been held at which he was
represented and evidence taken, and the results of which together with a full
transcript of the evidence was submitted to the Lord Mayor, Aldermen and
Commons of the City in Common Council, before whom the Plaintiff had a

further opportunity of making submissions through his counsel, The Common
Counci! resolved To‘dismlss him from office. The Plaintiff took out a writ

of quo warranto to call upon the Council to show caﬁse for his dismissal.

They did so. The Plaintiff then took out an action to recover the fees of

his office,on the basis that the result of that action should determine the
result of the quo warranto proceedings. The Court of Queend$ Bench gave
Judgment for the Defendants affirming the lawfulness of the dismissal, this
was affirmed by the Court of Exchequer Chamber, and now came before the

House of Lords. The Plaintiff complained that there had been no specific

charges of misconduct filed against him.




A number of other complaints were also made which do not arise in the instant

case. The House of Lords invited the Judges to give their opinion. They did

so through Martin 8., who advised that they were unanimously of opinion that

the Plaintiff had been lawfully removed from his office. He observed:

"There can be no doubt, my Lords, that the Courts of
Law Tn this country would take care that any proceed-
Iing of this kind shoutd be conducted in. a proper
manner; that the person It was proposed To remove
should have every. opportunity of cross-examining the
witnesses brought forward against him, or of other-
wise opposing the case against him; That he should
have the power of calling witnesses to prove his own
case; and that he should have every possible oppartu-
nity which a person can have according to the iaw and
constitution of this country of defending himself and
of establishing that he Is not liable to amotion.”

Y

("amotion" moams in this context dismissal of a
corpcrate officer from office".)

(:;F Martin B, went on to observe that the Plaintiff had had all the opportunities
that couid be given. He added:

"We also think that it is possible, although there is
no necessity for giving any judgment upon it, that if
a man was removed from an office of This kind from
any frivolous or futlle cause, and that appeared
before a Court of Law, or before your Lordships, you
would in all probabilifty be inclined to treat the
removal as a nullity, and not permit the man to be

removed from such an office for a mere caprice or for
a futile cause....

Not that your Lordships would sit as a Court of Appeal
(::\ ' upon the decision of the Mayor and Council; but you

would take cars to see that the causs was a real and
substantial cause."

(emphasis supplied)
Lord Hafherly L. Ch,.put the matter this way at p.649:-

"But the main point we have to consider is this:
whether a full inquiry had been made by those who
have the power of amotion for reasonable cause,
whether reasonable cause has been assigned, and,
in the judgment of those persons who have the

power of removal for reasonable cause has been
established........

e | apprehend, my Lords, that, ...... the Court of

O Queen's Bench has always considered that It has

- been open to that Court.....fo correct any Court,
or tribunal, or body of men who may have a power
of this description, a power of removing from
offlce, If it should be found that such persons
have disregarded any of the essentials of justice
in the course of thelir inquiry, before making
that removal, or if it should be found that In
the place of reasonable cause those persons have
acted obviously upon mere Indlvidual caprice.
There is a power in the Courts of Law.......
to examine whether reasonable cause has been
assligned...... .and then further to sece whether
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the accused has had every opportunity of meeting +he |
! charge which has been made agalnst him."

i
|

He observed that reasonable cause had been assigned and that the person accuse&

had an opportunity to cross-examine and to answetr, et cetera.

Lord Colonsay In his speech at page 651 observed:

- ") quite agree that the office held by Mr. Osgood |
(;_) was what may be regarded as a judicial or official
office.” \

.If they were to remove him for some capricious
cause, such as the shape of his hat, or the cut of |
his beatd, | hold that that would be clearly an

Improper proceeding, and that a supreme Court of Law
could correct it..,."

The dicta in this case were strongly relied upon by the Appellant;

|

but it Is to be observed that the case dealt with a removal from a Public !
Offlice,and not merely an employment or job.

(;;\ ed by that factor. Do they apply to jobs or employment generally? 1t should

also be noted that the action which was in fact before the courts was an actlon

|
to recover the fees of office, an action that sounds in private rather than |

public law.

Fisher v. Jackson (1891) 2 Ch.84,

is of some Ihterest, In this

case the Plaintiff the master of a school established under an ancient trust
deed that provlded that the power fo dismlss for causes set out in the deed

: |
was vested in three ftrustees, the vicars of three named adjoining parishes, !

was dismissed by one of them acting on hls own, without consulting the other L

|
two, though to one he sent a copy of the dismissal notlice. ‘Thg Plaintiff !

applied for an injunction, to restrain the trustees from removing him from

his office, untii he should have had the opporfunify of being heard at a

meeting of all three together, In reply to any charges made agalnsf him

in respect of his conduct in his sald offlce. The P!ainfnff argued that \

the general rule was that when a judiclal authority is exercised against |

|
. any person, he is entitted to be heard In his defence before a decision is

come to. The power of removing the Plaintiff from his office of

can only be exercised In accordance with the provisions of the deed of trust

that created the power.

North J. granted a limited Injunction to the Plaintiff. He said E
at p.93:

"l decline to go info the question whether his merits
or demerits have been such as to justify the Defendants
In giving him a notice to quit. | will assume for the

The dicta relied upon are condiTioﬁL
|
|
\
\

schooimaster w
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present purpose that, if they had taken proper pro-
ceedings for the purpose, they would have had a

right to determine his office, But the difficulty

in the Defendantgd way Is this, that they have given
him this notice without affording him any opportunity
of being heard in his cwn defence before it Is acted
upon...

94 ,....it appears to me that an elementary principle of
Justice has been neglected; the person accused has
not been told what the charges against him are, and
has not had an opportunity of answering them..."

North J.referred to and followed Capel v Child (supra). Two things are

|
clear: North J regarded the Plaintiff's situation as being equivalent to that

of the holder of an "office"; and secondly that the remedy sought and granted

|
was an Injunction,a remedy avallable in both the public and private law field.

Hanson v Radcliffe Urban District Council (1922) 2 Ch 490. This

|
: i
case also relates to a school teacher. New salary scales (The Burnham

Scales) had just been Introduced for school teachers, While increasing most
salaries, they had the effect of reducing those of uncertified teachers
apparently Fegardless of experience. The defendants who were the local
educational authority called on the managers of the school where the Plaih+iff§
taught to dismiss her and offer her re-employment at a lower scale. The ‘

Plaintiff refused to accept the lower scale. The managers refused fto dismiss

her whereupon the Defendants purporting to exercise statutory powers exercis-
able only "on educational grounds™ themselves dismissed the Plaintiff,

Plalntiff brought an action for a declaration +that her dismissal was null |

and void, and that she was still employed at her old salary. She also sought
an injunction. |In this case then, the Plaintiff's contract of emp loyment

was being terminated by persons who were not her employers, but purporting

to rely on statutory powers. Russell J. held that this power of dismissal
could be exerclsed only on "educational grounds" and that the desire to
alter her salary to conform with a new salary scale did not fall within
“"educational grounds'". He held that the notice was therefore ineffectual,

and that the plaintiff was entitled to sue and to have that fact established

by the declaration of the Court. He did not think it necessary fo grant an

Injunction. This declsion was affirmed by the Court of Appeal. Lord )

Sterndale M,R. observed at p, 507:

"Iin my opinion, under Order xxv., r.5, the power
of the Court to make a declaration, where it is
a question of defining the rights of two parties,
is almost unlimited; | might say only limited by
Its own discretion. The discretion should of
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course be exercised judicially, but it seems to me
that the discretion is very wide.”

Warrington L.J. expressed similar views at p. 508. It is of
Interest to note that the remedy being sought for dismissal in this case
was not one of the prerogative writs, but an action in the field of private

faw, 1.e. for a declaration.

Cooper v Wilson (1937) 2 K.B. 30; (1937) 2 ALL E.R. 726. In

this case the Plaintiff, a Sergeant of Police in the L}verpool Police force
tendered his notice of resignation - one month - and during discussion about
It with his superiors he denied (falsely) that there was any domestic trouble
with his wife, On inquiry from the wife It was learned that he had deserted
her and failed to adequately maintain her and the children. The Chief
Constable thereupon decided to charge him with "discreditable conduct"
(deserting his wife) with"falsehood”, and "neglect of duty" (in not saying
where he was sleeping when on leave), and purported to dismiss him from the
force. On appeal to the Watch Committee which alone had power to dismliss,
that decision was confirmed, though at the fime of that hearing the period
of resignation had already expired. The effect of dismissal as against re-
signation was that the Plaintiff would not be entitled in the former case

to recover his contributions deducted from his salary towards the pension

fund. The Plaintiff sued for declaraflon (1) that the Chief Constable had

as (8) he had already reslgned before they purported to dismiss him; and (b)
that he did not get before them a fair hearing as the Chief Constable sat
with the Watch Committee during the hearing and while it was making its
decision: contrary to natural justice, and (3) he sued for the recovery of
his pension fund contributions. He succeeded on all the above points before
the Court of Appeal, Greer, Scott L.J.J. Macnaghten J. dissenting.

The case is of interest in these proceedings for several reasons:
There are observations that the Watch Committee, which had the power to
dismiss a constable, was quoad hoc a Judicial committee, and that Certiorari

was a remedy that could have been employed. 1t was not however the only

remedy, and Greer L.J. remarked at page 321:

", ...nor do | think that the power which he
undoubtedly possessed of obtaining a writ

of certiorart to quash the order for his
dismissal prevents his app!lication to the
court for a declaration as to the inavalldity
of the order of dismissal.”

no power to dismiss him, and that (2) the Watch Committee had no power either, |

1
|
1
|
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Greer L.J. then referred to the observations made by Lord

t

Sterndale In Hanson v Radcliffe U.D.C. cited earlier wifh‘regard fo.fhe

power of the Court to grant a declaration. A declaration then may be
granted where certiorari mighf lie. As to whether certiorarl would have

been avallable it Is to be noted, as appears later from Ridgé v Baldwin,

that the functions of the Watch Committee in this respect were the sﬁbjec+

of a variety of é%afufory provisions, and it could be callied in'respecf

of discipline of policemen a statutory tribunal,and secondly that the
Plaint]ff was the holder of an "office} who under the law and regulations
could not be dismissed without flrst telling him what was alleged agéfﬁsT
him and hearing his defence or explanation. The year 1952 saw two Interest-
Ing Court of Appeal cases that while not directly in point, nevertheless
offer some guldance on the principles at issue: both dealt with the problem
of judlcfal control of domestic tribunals. Both showedlfpaf the remedy most

apf.tg‘meef the situation was the action for a declarafléh} Both were
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expuisions from trade unigns resulting in loss of emp]oyment or h;yelihood.

The first was the case of Abbgt v Sullivan (1952) 1 K.B. 189

Here the Plalntiff after being disciplined by a committee of his colfeagues

struck a union officer outside in the street. (Me had acted as adviser to

the committee.) For this he was sumhdhed to a further dlscfplinaéy heéring,
and on refusing to attend and Chaflenging fhé committee's right to disclpiine
him on this matter, they struck him off the roll of members. As the union
had a "closed shop" this order In effect meant the loss of all future
employment in his chosen field as a CthﬁdfTer. The trial judge, affirmed

by the Court of Appeal, held that the committee had no jurisdiction to

discipline him for the striking of the unioﬁ officer. A decWéEATfon was
made to that effect. The case also considered the possfblé action tThat
might |ie against members of the committee, who, héving.fhé’knowledge or
means of knowledge that they had no jurisdl¢+fon in *he.geéond hearing
nevertheless purported to exércise it to the loss of the Plaintiff. And
also the position of the union officer who had initiated the second ultra
vires proceedlngég Oﬁ TheséIISSues had they been canvassed In the instant
case, the Appellant migﬁ¥4héve rafééd, in the private law fieid, matters
of great legal interest. Denning L.J., dissenting from his colleagues,

was prepared to find "that an invalid usurpation of jurisdiction which
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causes damage Is itself a wrong". The remedies however lie In the field
of private law.

The second case was that of Lee v Showmen's Gulild of Great Britain -

(1952) 2 Q.B. 329. Here the Plaintiff brought an action seeking a declaraflon.;
that the Gulld to which he belonged had wrongly expelled him and an Injunction
agalnst their posting him as an expelled member. The Plaintiff succeeded.
The case established that the Courts wlll exercise some control over |
domestic tribunals: it will examine whether they had jurisdiction, and whether
or not they observed the rules of natural Jjustice In exerclsing it. Denning
L.J. rested the Court's power on its Jurisdiction to protect rights of
contract; but that remedy is in the field of private law. He observed at
page 346:

"In the case of statutory tribunals, the injured

party has a remedy by certiorari, and also a

remedy by declaration and injunction. The remedy

by certiorari does not lie to domestic tribunals,

but the remedy by declaration and injunction does

lie, and it can be as effective as, 1f not more

effective than, certiorari. |t is indeed more

effective, because It is not subject to the

imitation that the error must appear on the
face of the record." ‘

The observations made by Lord Denning and cited above, are echoed by similar

observations made in R v National Joiht Council for the craft of Dental

Techniclans (Disputes Committeey ex parte Neate (1953) 1 Q.B. 704 in which

it was decided by the Queen's Bench Divisional Court that certiorari would
not tle to a private arbitrator. In that case Lord Goddard C.J. made two
observations as to the use of the prerogative writs that may be useful to
recall, He sald at page 707-708:

"But the bodies to which in modern times the remedies i
of these prerogative writs have applied have all been
statutory bodies on whom Pariiament has conferred

statutory powers and duties, which, when exercised, "
may lead to the detriment of subjects who may have

to submit to their Jurisdiction. Where a statute,
for instance, gives power for the compulsory acquis-
"ition of land, and an arbltrator is set up by Pariia-
ment to assess the compensation, or where, as in

R. v Electricity Commissioners the tribunal were

a body on whom a great many powers had been conferred
by Act of Parliament, it is essential that the courts
should be able to control the exercise of their
Jurisdiction strictly within the limits which
Parliament has conferred upon them...........

Prohibition is a writ which lies from a superior
court to an inferior court. Certiorari lies to
bring up the decision or record of an inferior
court to this court with a view to it being quashed.
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It is granted and directed to one of the inferior courts,
such as magistrates' courts and county courts, and it has
been extended to the various bodies which have been entrusted
by Parliament with duties of an administrative character and
partly of a Judicial character in some cases, but cases in
which subjects may be affected by their decisions. There

is no Instance of which | know In the books where certiorari
or prohibition has gone to any arbitrator except a statutory
arbitrator, and a statutory arbitrator is a person to whom

by statute the parties must resort.”

{(emphasis supplied)
It Is to be observed that these remarks pointing out that certio-

rari does not lle to domestic tribunals or to private arbitratorswould seem

to imply a forflori " that that remedy would not lie against ordinary employers
or in the field of dismissal of employees unless In those rare cases where

the empioyee had a status, an "office', from which under the iaw and or
regulations he could not be dismissed without first telling him what was al leged
against him and hearing his defence or explanation,

On the other hand the cases show an increasing use of the action
for a declaration, even In cases where certiorari might have been used.
However, due to exigenclies of war and later the growth of the nationalization
of areas of hitherto private industry in the United Kingdom there has been
a growth of legisiation setting up statutory schemes for the control and
deployment of the labour férce, which In 1ts turn has perhaps increased the
number of areas in which an employee may be said to have an "office" from
which he can not be dismissed without first applying the principles of natural
Justice. The situation so created has also led to anxious scrutiny as to
whether the power to dismiss had been exerclised by a body that in fact and in
law had that power, bearing in mind that the exercise of the power could lead
to the total exclusion of the employee from a fleld of activity to which he
may have given his entire |ife. Before the scheme he might have gone to work
for some other employer in a similar field, under the new regime there was
one employer only, and dismissal would therefore have far reaching consequenccs.
I+ is proposed to look at two such casesuﬂ

in Barnard v National Dock Labour Board (1953) 2 Q.B. 18 . 4

national scheme for the regulation of employment on the docks which had been

established by Parliament as a wartime measure was later extended and modified.

There was set up a National Dock Labour Board to regulate the reiationships
between dock workers and those who employed them, and the Board and its local
boards were given disciplinary powers over the workforce. The Board was compos.c

soually of employers and workers representatives. The Plaintiffs had an

|
|
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Industrial dispute relative to the Introduction of bulk sugar loading intc
the port, and as a result of that received notices of suspension without pay.
They sought a declaration that the suspensions were invalid, and shortly
before the hearing discovered that they had been suspended not by the local
board (which had the power to do sc) but by the port manager who purported
To exercise disciplinary power delegafed by the Board. The Court of Appeal
held that the local board had no power to delegate their disciplinary powers
(which were judicial In character) to the port manager. His decisions were
therefore null and void, nor were they cured by reason of the National Board

having confirmed something that was a nullity. It was 8rgued by the Board

that as a statutory tribunal their orders could be reviewed only by cerTiorari%

and that there was no jurisdiction to make a declaration against them. (It
was now too late to bring certiorari, nor would the purported delegation have
been discoverable by that process). The Court of Appeal decided that there
could be an overlaﬁ of both remedies, and that a declaration could and would
be granted here, though the Board was a statutory tribunal. The Court retlied

on its previous decisions in Cooper v Wilson (supra) and Abbott v Sulllivan

(supra) and Lee v Showmen's Guild (supra) (cases on the use of declarations

to controi domestic tribunals).

Denning L.J. at page 42 had some pertinent observations on the
nullity of declisions given by a person who had, usurped disciplinary powers
To which he was not entitled. This case esfablfshes at least three things:
the availability of the action for a declaration in the field of employment,
and secondly that {t Is so avallable even though certiorari might have been
brought. Thirdly, implicit in it is that this intervention into the field
of employment, and of internal discipline therein, took place because of
the pubiic nature of the scheme, which in effect had created an area into
which, by Parilamentary regulation, the emplcyee had become entitled not to
be dismissed or suspehded without first telling him what was alleged
against him, and giving him an opportunity to reply thereto. To express
this situation in the language of The older cases, the Plaintiffs had in

effoct been put into an "office", or given a "status".

The scheme for the regulation of employment on the docks again

came before the Courts in Vine v National Dock Labour Board (1956) 1 Q.™.
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658 (C.A.) and (1957) A.C. 488. (H.L.) Once agaln at issue was the power

of delegating the disciplinary functions of a local Board. On this

occasion the local Board had purported to delegate its powers to two of its

own members. |t was held that they could not so delegate, following Barnard’s

case (supra). In this case the Plaintiff, a dock worker, had not been mercly

suspended, he had been dismissed, a decision which meant that while it stood,

he could never again work as a dock worker. He brought action to recover

(a) for lost wages 1.e. domages, and (b) for a declaration that this dismissal

was null and void. |
Omerod J. granted him both damages and the dectaration sought.

The Court of Appeal (Singleton and Parker LJJ, Jenkins L.J.) upheld the

award of damages and the finding that the dismissal was wrongful as the

Board could not delegate, but refused to approve the grant of a declaration.

Jenkins L.J. dissenting as to this;was of the view that this was not an

ordinary master and servant case (in which damages would have been the only

remedy for wrongful dismissal) but that the scheme had created so to speak

a status that wenf‘beyoﬁd the normal mqsfervaﬁd servant relaffonship and

Justified the court exercising its discretion and.granTIng‘a decléfé*iéh.

(See pages 674f677 of (1956) 1 Q.B.)

Vine's case went on appeal to the House of Lords, which thus

There raised in sharper focus some of the arguments which have been raised
pefore us in the instant case. Tﬁe argument foflfhé“embloyee, the dismissed
dock worker, stressed that this was not a normal master and sgcvan+ case,
but a scheme the effect of which determined The’employee'5.5+aTus, From
That two consequences floﬁed: the Board could not dglega+e ifs disciplinary
functions, and secondly the remedy of.a declaration was the only appropriate
remedy to meet the situation. The argument for the Board on the otherhand
sfresséd that this was.a_normal master and servant re{aftonship that even'

if the dismissal was wrongful, damages were The only appropriate remedyn

and that in view of the vast scope of the scheme delegation of qfsciplinary
aufhérify was both necessary and lawful. o | ) - ‘
Their Lordships had IITer dlfficul+y in holdlﬁg that the Board's
disciplinary function could not be dé|ega+ed,'and the exercise of‘if by
fhosg to whom it was delogafed was a nullity. However, assuming that the

dismissal was wrongful, was a declaration a remedy that should be granted”
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Was this not a normal master and servant case? Lord Kilmuir at page 500

answered:

"This Is an entirely different situation from the
ordinary master and servant case, where if the
master wrongfully dismisses the servant, either
summarily or by giving insufficient notice, the
employment is effectlvely terminated, albelt in
in breach of contract.

Here, the removal of the plalintiff's name from the
reglster being, in law, a nuliity, he continued to
have the right to be treated as a registered

dock worker with all the benefits which, by statute,
that status conferred on him. I+ is therefore

right that, with the background of thls scheme, the
court should declare his rights."

Lord Keith at pages 507 and 508 observed:

"This s not a straightforward relationship of master
and servant. Normally, and apart fromthe intervention
of statute, there would never be a nullity in the
terminating an ordinary contract of master and servant.
Dismissal might be in breach of contract and so unlaw-
ful but could only sound in damages.

Here we are oncerned with a statutory scheme of

emp loyment." .

(His Lordship reviewed the scheme and continued:)

"It is imposslible, In mykoplnion, to equate the

position of a registered dock worker In relation

to the National Dock Labour Board with that of an

emp loyee under an ordinary contract of service."
Their Lordships approved the dissenting judgment of Jenkins LJ and held that
a declaration could be granted in the circumstances of this case.

Vine's case, | think, establishes three things: that those who
have been given by statute a judiclal type of function or duty to perform,
can not delegate it, unle§s the statute so permits; secondly that in the
normal type of master and servant relationship the only remedy for unlawful
dismissal is an action for damages, and that thirdly the discretionary remedy
of declaratlon is not normally available save In cases where the situation
or employment had created a status going beyond the normal master and

servant reiationship.

Pausing here, on the strength of Barnard's case and Vine's case,

the appellant can argue with some degree of persuasion that his suspension
and dismissal was unlawful, having been effected by "usurpers" that is to
say persons who did not have the authority of the members of the Councli,
as there was at that time no one who could be sald to be a member, or at
the very least an insufficiency of such members. However, to obtain an

~rder for certiorari or even a declaration,(and he has not asked for one),




‘.

-32-

he would In my view have to show that the normal rules that damages are the
only remedy for unlawful dismissal, and that the courts will not give specific
performance of contracts of personal service did not apply to him, because

he enjoyed a status of such a nature as to bring him within elither those
"church” and "office" cases in which certlorari was awarded, or cases such

as the type of scheme or situation created by statute or regulation and akin
to that of the Dock Workers (Regulation of employmenT)orde} In England,

in which the grant of a declaration is both necessary and appropriate.

As far as | can see, the only argument that he can advance to
bring himself within this magic circle is to say, as he does, that | am
employed by a corporation that has been set up by a Statute and which is
funded out of Government funds, (though i+ has other sources of income), and
which 1s answerable and accountable to government. |s that enough? To

continue with the pre Ridge v Baidwin cases.

In McCelland v Northern Ireland General Health Services Board

(1957) 2 ALL E.R. 129, The House of Lords, by the narrow margin of 3 to 2,
refused to imply Into the Plaintiff's contract of employment an implied
term that it was terminabie ON reasonable netice, on the ground that the
detailed provisions of the contract were such as to indicate that they were
exhaustive, and prevented the implication of a term providing for dismissal
on reasonable notice. The Plaintiff here had Joined the Health Services
when a single woman, The Services later Introduced a regulation requiring
women who married to give up their job. The Plaintiff who had married
subsequentiy, sought a declaration that the term did not apply to her, and
that a notice of termination on that score which was sent fo her was null
and void. She got her declaration as a result of the construction placed on
her contract of employment.

_in Barber v Manchester Regional Hospital Board (1958) 1 W.L.R.

181, the Plaintiff, a consultant on the staff of a local authority hospital,
continued to serve after it was transferred to the National Health Service
Scheme. He refused however to agree to the new service contract tendered

to him by the regional hospital board, claiming the right to appeal to the
Minister to refer his case to a special professional committee. The

Regional Board eventually dismissed him for not accepting its terms, and the

Minister refused to refer his case as required by the Statute.

P




-33.

Barry J held that as against the Board, the Plaintiff could be awarded
damages only for unlawful dismissal, and refused to make a declaration that
the dismissal was null and void; though he made a declaration against the
Minister that he was In breach of the statute in refusing to refer the
Plaintiff's case fo the professional committee. Barry J. observed

(at page 192) :

"The Law, | think is clear: in ordinary circum-
stances by giving the appropriate notice a master
can terminate his servant's empioyment and no one
can question the motives of the master In reach-
ing a decision to do so. The position differs
somewhat in relation to statutory bodies which
Zonly can/act for the purposes for which they are
created,
A statutory body has equally an untramelled right
to terminate the services of cne of its own
employees by giving appropriate notice, provided
that the decision is arrived at bona fide......."

Barry J. having decided that the dismissal here was in breach of contract,
dealt with the question as to whether a declaration to that effect shouid be
given. After citing the passage from Lord Keith's Judgment in Vine's case

(supra), he held at page 196:

"Here, despite the strong statutory flavour attaching
to the plaintiff's contract, | have reached the con-
clusion that in essence It was an ordinary contract
between master and servant and nothing more. In
those circumstances | feel bound to apply the general
rule stated by Lord Keith, and to reach the conclusion
here that the plaintiff's only remedy against the

. Board is the recovery of damages...”

A similar conclusion was reached in the Privy Council decision

In Francis v Municipal Counclliors of Kuala Lumpur (1962) 3 ALL E.R. 633;

(1962) 1 W.L.R. 1411, Acting on the premise that the Plaintiff, an employece
of the municipal service of Kuala Lumpur had been technically wrongfuily
dismissed, the Judicial Committee considered his claim, based on Vine's
case, for a declaration to that effect. Delivering the judgment of the
Privy Council, Lord Morris at page 637 said:

"In their Lordship's view, when there has been

a purported termination of a contract of service
a declaration to the effect that the contract

of service still subsists will rarely ke made.
This is a consequence of the general principle
of law that courts will not grant specific
performance of contracts of service. Special
circumstances will be required before such a
declaration is made and its making will normally
be in the discretion of the court. In their
Lordships® view there are no circumstances

in the present case which would make it either
Just or proper to make such a declaration..... i

|
|
|
|




-34~

Lord Morris then observed with respect to Vine's case. "In that case
however, the circumstances were very special.” His Lordship then referred fo
several of the passages cited earlier from the judgments in Vine's case, and
noted that even If such a declaration were made the employers could ( and would)
tforminate his contract by taking the proper steps to do so, and the only effect
of the declaration would be to enable the Plaintiff fo claim an extra amount
for lost wages.

During the argument before us, Mr. Macaulay for the Appellant

relied strongly on the Privy Council decision of Kanda v Government of Malaya

(1962) A.C. 322; (1962) 2 W.L.R. 1153, In that case the Commissioner of

Police in Malaya purported to dismiss from the police force the Piaintiff,
an lInspector of Police. Two main points were argued: (a) whether the Commissionet
of Pollice subsequent to the coming into force of the new Constitution of Malaya

still retained the power which he had previously enjoyed to dismiss persons of

the Plaintiff's rank, or whether that power had been transferred to the Police |

Services Commission set up by the Constitution. 1+ was held on a proper inter- |

pretation of the new gonstitution that the Commissioner no longer had that powor,§

an! eonsoquently that the dismissal was null and vold. (b) The second point

i
il
|

argued was whether 1t could be said that in the proceedings before the Commission%

the rules of natural justice had been_observed. I+ was held that they had

not heen observed, in that the trier of fact had had a report about the
Plaintiff that was never revealed to him and which he had no opportunity to
answer. The points at Issue in the instant case were not argued, and barely
noticed. Glving the judgment of their Lordships, Lord Denning in the penulti-
mate paragraph of his opinion was content to observe (at page 338):

"Sinee their Lordships have already reached the conclusion
th. . the dismissal was void on the ground that the
Commissioner of Police had no authority to effect it,
it Is unnecessary for their Lordships to consider
whather the setting aside of the proceedings would
result also in avoiding the dismissal or merely in
rendering it wrongful. Thelr Lordships notice that,
before Rigby J, it was suggested that the only remedy
was by certiorari. But their Lordships agree with
him that the remedy by way of declaration is avail-
able also.

There was some questlion at one time as to the scope
of the declaration, but it was agreed before their

Lordships that it should be lImited to the date of

the dismissal.

Their Lordships will therefore report to thae Head
of the Federation as their opinion that the

1
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appeal should be allowed, the order of the Court of
Appeal should be set aside, and that it should be
declared that the dismissal of the plaintiff from
the Federation of Malaya Police Force purported to
be effected by .... the Commissioner of Police...
on July 7, 1958, was void, fnoperative and of no
effect. ....."

Apart from the two express poinfs‘fhaf Kanda's case decided, as

TN

mentioned above, it is clear that the remedy he sought and obtained was a
declaration, not a writ of certiorari, but that had he sought certiorari it

is more than {ikely he would have obtained it. Kanda's case did turn on the

interpretation of the Constitution, and so it raised serious issues In the
field of public law. The Commissioner of Police was a personage operating
in the field of public law, and vulnerable to a writ of certiorari, and

Kanda's post, as appears from Ridge v Baldwin,decided a few months later,

<;“§ ‘ was a "public office". Interestingly enough the report is silent on the
N effect of the judgment: did Kanda get his job back? or did he merely beccme

entitled to damages for the loss of it? A simlilar situation arose in Ridge v
Baldwin where what was at issue was the entitlement of the Plaintiff fo his
pension in the normal way, not his actual resumption of duty in the police
force. |n Kanda's case no argument took place as to the effect of the
dismissal and whether his remedy was |imited tfo damages, or whether a
declaration could be given. It seems from the passage above from Lord

(\;} Denning’s opinion to have been assumed cr agreed on all sides that a
declaration was the appropriate remedy. The point was however argued

in Ridge v Baldwin (1964) A.C. 40; (1963) 2 ALL E. R. 66 and the

observations of Lord Reld have subsequently galned widespread acceptance

in this field.

in Ridge v Baldwin the Chief Constabie of the Brighton Police

Force, then nearly 59, was fried on charges of conspiring to obstruct
the course of public justice. He was acquitted, but the trial judge

<;,> expressed some trenchant criticism of the leadership he had provided to
the Borough Police Force. The trial had attracted a great deal of atten-
Tion in both the local and the national press, and acting on the remarks
of the trial judge, the watch committee, which had the power to do so,
dismissed the Plaintiff from his post, after two sittings which it was
found were inbreach of the rules of natural justice: the plaintiff was

afforded no cpportunity to hear specific charges or to reply ftc them.
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This he was entitled to, both under the relevant Police laws and regulations
affecting the force, and under the rules of natural jJustice. Their Lordships
(Lord Evershed diss.) held that the decislon to dismiss the appellant -plain-
Tiff was null and void, and granted a declaration to that effect. Dealing
with dismissal and the extent to which the rules of natural justice apply,
that is to say whether the servant or employee has a right to be heard by his
master or employer, fto have specific charges made and the opportunity of

answering them, Lord Reid at pages 65 et seq. set the matter out thus:-

first
"So | shall deal/with cases of dismissal. These
appear to fall into three classes: dismissal of a

servant by his master, dismissal from an office held
during pleasure, and dismissal from an office where
there must be something against a man fo warrant his
dismissal.,

The law regarding master and servant is not in doubt.
There cannot be speclitic performance of a contract of
service, and the master can terminate the contract
with his servant at any ftime and for any reason or for
none., But if he does so in a manner not warranted by
the contract he must pay demages for breach of contract.
So the question in a pure case of master and servant
does not at all depend on whether the master has heard
the servant In his own defence: it depends on whether
the facts emerging at the frial prove breach of
contract. But this kind of case can resemble dismissal
from an office where the body employing the man is
under some statutory or other restriction as to the
kind of contract which it can make with its servants,
or the grounds on which [t can dismiss them. The
present case does not falil within this class because

a chief constable is not the servant of the watch
committee or indeed of anyone else.

Then there are many cases where a man holds an office at
éfeasure . Apart from judges and others whose tenure
"of offlee IS governed by statute, all servants, and
officers of the Crown hold office at pleasure, and this
has been held even to apply to a colonial Judge (Terrell
v Secretary of State for the Colonies). It has always
been held, | think rightly, that such an officer has

no right o be heard before he is dismissed, and the
reason is clear. As the person having the power of
dismissal need not have anything against the officer,
he need not give any reason. That was stated as iong
ago as 1670 in Rex v Statford-an-Avon Corporation

where the corporation dismissed a town clerk who held
office durante bene placito."

After citing some authorities on this head, Lord Reid continued:

"I fully accept that where an office is simply held
at pleasure the person having power of dismissal
cannot be bound to disclose his reasons. No doubt
he would in many cases tell the officer and hear
his explanation before deciding to dismiss him.

But if he is not bound to disclose his roason

and does not do so, then, if the court cannot
require him to do so, it cannot determine whether
it would be fair to hear the officer's case before
taking action. But again that Is not this case.
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So | come to the third class which includes the
present case. There | find an unbroken line of
authority to the effect that an officer cannot
lawfully be dismissed without first felling him
what 1s alleged against him and hearing his defence

cr explanation,®

Lord Reid then considered the "unbroken line of authority™ including cases

such as Osgood v Nelson ,Fisher v Jackson and Cooper v Wilson, which have

been mentioned earlier, Lora Reidfs statements of the law in Ridge v Baldwin !

while clear left partially unresolved the question at Issue in our present

case: when can it be sald that an employee falls into the third category,

rather than the first two? What is the badge of Hoffice"? This problem

has been explored subsequently in a number of cases.

In Vidyodaya University v Silva (1964) 3 ALL E.R. 865; (1965)

1 W.L.R, 77, the councl| of the university established by an act of the

Parliamant of Ceylon terminated the appointment of the respondent, as a

professor and head of the department of economic and business administra-

tion, by giving him three months salary in lieu of notice. The respondent

sought relief In the nature of certiorari and mandamus, complalining that he

had never been told of the charges for which he was "dismissed”, or given

any opportunity of replying thereto. The response of the Council of the

university was identical to that of the Counci| here, and naturally Mr,

Henriques, counse! for the Council, relies heavily on this case. That

response was substantially that a decision to terminate a contract of employuj‘

ment could not be reviewed by way of certiorari, nor was it a fit case in

which to exercise a discretion to grant such a remedy. The Council also

said that it was an executive not Jjudiclal body, and that it did not make

orders capable of being reviewed orquestiocnsdby a writ of certiorari. If

any wrong had been done to the respondent (which was denled) it could be

raised only in an action and not by the remedy of certiorarl,

Judgment of the Judiclal Committee Lord Morris referred to the passages in i

Giving the

Ridge v Baldwin and Vine v NationalDock Labour Board by Lord Reid and

Viscount Kilmuir, which have been cited eariier, and also to Francis v

Municipal Councillors of Kuala Lumpur,(supra). He put the problem posed

in these words at page 874:

"In a straightforward case where a master employs

a servant the latter is not regarded as the holder
of an office and, if the contract is fterminated,
there are ordinarily no questions affecting status
or involving property rights. |+ becomes necessary,
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therefore, to consider whether in the present case

there are any features which suggest a relationship

other than that of master and servant...."
Lord Morris proceeded to do that. He examined the statute setting up the
university and its councl| and other elements, the provisions for dismissal
and fermlﬁafion of contract, noting the distinction made between "officers
and teachers" as against other groups, observing that while it may have been
desirable if the Council had given the respondent an opportunity to offer
explanation ot justification, "the narrow question for their Lordships Is
whether there was an obligation to take the course of acting judicially.
Lord Morris noted that the fact that the university act might refer to
"officers” did not necessarily and of itself bring it about that for the
purposes now being considered such an "officer" is not within the ordinary |
relationship of master and servant. Nor dlid Thé fact that the university
was established and regulated by statute necessarily Involve that contracts
of employment which were made with its teachers were other than ordinary

contracts of master and servant. He cited with approval the passage from the

Jjudgment of Barry J. in Barber v Manchester Reglonal Hospital Board which

was cited earlier. The Privy Council reached the conclusion that there was %
noThiﬁg to take this contract of employment out of the range of the normal
master and servant relationship, and that the respondent had invoked a pro-
cedure which was not available where a master summarily terminates a servant's
employment. The procedure was of course the application for the remedy of
certiorari.

Subsequent English or Privy Council cases have provided variations
on this theme; on the whole trade uniénlsTs and members of the police force
have been more fortunate in establishing that they had an "office" than have

other persons. See for example Taylor v National Union of Seamen (1967)

1 W.L.R. 532.(Trade union official entitled by his status to a declaration);

Merricks v Nott-Bower (1965) 1 Q.B.57; (1964) 1 ALL E.R. 717 (C.A.) (Policemen);

Re Godden (1971) 3 ALL E.R. 20 (C.A.) (Policeman:medical board}; Stevenson

v United Road Transport Union (1977) 2 ALL E.R. 941 (C.A.) (Trade Union

official gets a declaration) where the plaintiffs got declarations, and

City
contrast them with cases such as Pillal v SingaporesCouncil (1968) 1 W.L.R.

1278, (P.C.) where dismissed unskilled employees of a city council failed.
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School| teachers have had mixed fortunes: see Hannam v Bradford Hfgg

City Council (1970) 2 ALL E.R. 690; (1970) 1 W.L.R. 937 (C.A.) (where the

"~ under the relevant statutes was not one that fell within the master and

teacher falled) as compared with Malloch v Aberdeen Corporation (1971) 1 W.L.R.

1578; (1971) 2 ALL E.R. 1278 (H.L.) (where a Scottish School Teacher succeedced).

Malloch's case might perhaps be mentioned at greater fength. It

was a case where the House of Lords decided by 3 to 2 that school teachers in
Scotiand, had, on a proper construction of the Eelevan+ statutes, a right to
be heard before being dismlissed. The teacher here was a certified teacher,

a qualification that had hitherto been acceptable and sufficient until the
passage of a new act which required that all teachers should be registered.
Subsequently, regulations were made requiring that education authorities

should dismiss from employment as a teacher all certified teachers who had

not registered. A number of certlified teachers including the Plaintiff objec+eq
to the new requirement of registration, and due to his refusal to register, ‘
the Plaintiff was dismissed by the Educational authority on a month's notice.
He brought proceedings challenging this dismissal on the ground that he had
been dismissed without a hearing, and without any opportunity of making re-
presentations. The Education authority replied that the status of teachers
fell within the ordinary master and servant relatlionship; that a hearing would
have been pointless as they were bound by the regulations.

Lord Reld was of opinion that the status of teachers in Scotland

servant relationship. At page 1581 he said:

"At common law a master is not bound to hear his
servant before he dismisses him. He can act un-
reasonably or capriciously if he so chooses but the
dismissal is valid. The servant has ho remedy
unless the dismissal is in breach of contract

and then the servant's only remedy is damages

for breach of contract.

In my opinion, that is not the present status

of teachers employed by senTtish education
authorities,"

He reached thls cenclusion after a study of the history of the relevant
statutes; he also observed that there was a possiblility that the teacher
might have persuaded the authority not to dismiss him.
Lord Morris dissented. He observed at page 1586:
"1f the legal basis of the appellant's employment
was that of master and servant, then he had no

complaint in law if he was not heard; nor could
he complain of dismissal sven had It bcen decided

—
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upon for an inadequate reason or for an erroneous
reason or even for no reason.,"

He reviewed the leglislation and came to the view that the teacher's status

fell within the ordinary master and servant relatlonship. He concluded
at page 1589:

"I+ Is true that in the present case the rcason for
dismissal was In fact known: 1t was in fact well
known to the appellant. 1+ might have been pre-
ferable If he had been heard. But If there could
have been dismissal even for a bad reason and even
for no reason at all |. do not think that as a
matter of strict legal entitlement there was a
right to be heard."

Lord Guest also dissented. He held that the teacher was a servant
was ’

wha &mployed during the pleasure of the authority and observed, at page
159%.

"I f that is a true description of the terms of

emp loyment, [t seems to me that it must be an
ordinary contract of service. |f he [s a servant,
then the master can dismiss him and give no
reason, provided he glves him his remuneration

for the appropriate period of his service, Other-
wise the employer will be liable in damages. |f
this be the position, the employer is clearly

not bound to give the servant any reason for his
dismissal nor consequently to give him an opportu-
nity of being heard."

Lord Wilberforce, agreed with Lord Reid. Speaking of the common

law rule he observed:

"The argument that, once it is shown that the
relevant relationship is that of master and
servant, this is sufficient to exclude the
requirements of natural Jjustice is often found,
In one form or another, In reported cases. There
are two reasons behind it. The first is that,
in master and servant cases, one is normally

in the field of the common law of contract inter
partes, so the principles of administrative law,
Inciuding those of natural justice, have no part
to play.

The second relates to the remedy: it Is that in
pure master and servant cases, the most that can
be obtained {8 damages, If the dismissal is wrong-
ful: no order for reinstatement can be made, so

no room exists for such remedies as administra-
tive taw may grant, such as a declaration that

the dismissal is void. | think there is valid-
ity in both these arguments, but they, particular-
ly the first, must be carefully used....”

(emphasis supplied)

After criticising the decision in the Vidyodaya University Council case,

made here did import sufficient to take the appellant's case out of the

realm of pure master and servant relationship, and gave him the right
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law rule that even an inadequate notice determing the contract of employment,
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to a hearing by impiication,

Lord Simon agreed with Lord Reid, that if the matter fell to
be determined purely by common law, the appellant, holding office at pleasure,
should not be entitled to a hearing before dismissal; but the common law ?
here had been modified by statute.

| think that Malloch's case shows that there is no doubt what
the common law position Is, but that there is room for argument as to whether
and when that position has been modifiéd by statute which may, expressly or
impliedly, give the employee a right to be heard before dismissal.

Hill v C.A. Parsons & Co. Ltd, (1972) Ch. 505; (1971) 3 ALL E.R.

1345 was an unusual case, In which shortly before he was due to retire on

pension, an employer reluctantly dismissed an employee of some 30 years service

|

decision, that the notice of dismissal was invalid, and contrary to the common |

because he had refused to join a union which had demanded and obtained a "close

shop" agreement with the employer. The Court of Appeal held, in a split

held that in the peculiar circumstances of this case the court would make =2
deciaration that the employment had not determined, and grant an injunction
to prevent the employer from acting on it, Congeding the observations made fn

Francis v Kuala Lumpur Councillors and cited earlier that when there has been

a purported termination of a contract of service a declaration that it still

subsists will rarely be made, the Court of Appeal,by a majority, found it
possible to make such a declaration on the facts here. Before leavingte f
English decisions to consider some from the Caribbean courts, we were pressed
with two decisions, the appellant relied on an immigration case from Hong Kong,

and the respondent relied on a case involving the British Broadcasting

Corporation.

In Attorney General of Hong Kong v Ng Yuen Shiu (1983) 2 ALL E.R.
346, the respondent, an illegal immigrant into Hong Kong, complained that
inspite of a public promise made by the government to immigrants to examine

their cases individually, and treat each case on its merits, his appeal

against a removal order to the immigration authorities had been dlsmissed
without affording him a hearing, Though there was no general right in an

alien fo have a hearing in accordance with the rules of naturai juéfice before?;
the making of a removal order against him, the Privy Council held that the

oublic undertaking had created a reasonable expectation of such a hearing,
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and that provided the undertaking did not conflict with its statutory duty,

a hearing should have been granted here, and granted an order for certiorari

to quash the removal order, leaving it open for a new removal order and a

new hearing to be given to the applicant.

Mr. Macaulay relied on this case to argue that the provisions
for appeal to the Council in the document "Terms snd Conditions of Service"
had created a reasonable expectation of a hearihg, on which the appellant
had re!ied, and that consequently there should be In his case an order for
certiorari to quash the decislons of which he complained. The answer to
this argument, | think, is to be found in a consideration of two factors.
In the Hong Kong case the court was dealing with a matter that feil fairly
and squarely In the field of public law, and secondly that case did not fall
within the field of private law and the position of the master and servant
relationship.

Mr. Henriques, for Thé respondent Council relied on R v British

Broadcasting Corporation, ex parte Lavelie (1983) 1 W.L.R., 23 to counter the

Hong Kong case. There the applicant, an émployee of the B.B.C., had been
found, In breach of the rules governing her employment, to have taken home
and kept there certain tapes, the property of her employer. The police
decided to charge her with larceny of the tapes, while the B.B.C. Initiated
discliplinary charges which could and did lead to her dismissal. Her contract
of employment and staff regulations provided for a series of hearings and
appeals. The first such hearing admittedly held at such short notice that
the applicant could not secure representation or properly prepare to answer
the charges, resulted in her dismissal. She appealed against that finding
to the next hierarchy in her department, and after being afforded adequate
time and opportunity to make representations, that departmental appeal was
dismissed. The appeal had been heard despite an application to adjourn it
untit such time as the criminal proceedings then in process should have
concluded. After taking time to consider the matter, the B.B.C. had
decided that independent of whether there had or had not been a theft of
the tapes, the departmental charge of having wrongfully taken them home
should be proceeded with. |

The applicant then appealed to the final appeal tribunal in

- the B,B.C., staff orders, and at the same time applied for Judicial Review
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of the proceedings so far, under the New Order 53 R 1, mentioned earlier in
this judgment. As to the remedies sought in the field of public law, viz.

Certiorari, Wolf J. observed(at page 30):

"Those remedies (i.e. the prerogative writs) were
not previously available to enforce private rights
but were, what could be described as, pubiic law
remedies. They were not appropriate, and in my
view remain in-appropriate remedies, for enforcing
performance of ordinary obligations owed by a
master to his servant. An application for judicia!l
review has not and should not be extended to a
pure employment situation. Nor does it, In my
view, make any difference that what 1s sought to
be attacked is a decision of a domestic tribunal
such as the series of domestic tribunals provided
for by the B.B.C."

He continued at page 31: :

"l regard the wording of Ord: 53 rl (2) and sectfon
30 (2) of the Act of 1981 as making it clear that

the application for judicial review Is confined to
reviewing activities of a public nature as opposed
to those of a purely private or domestic character.
The disciplinary appeal procedure set up by the
B.B.C. depends purely upon the contract of employ-
ment between the applicant and the B.B.C. and
therefore it 1s a procedure of a purely private

or domestic character. Accordingly, It is my

view that 1t was inappropriate to seek relief by
way of judiclal review in the clrcumstances of

this case.”

Wolf J. then went on to consider and discuss, as is permitted by
the new Order, whether private law remedles such as a declaration or and an
injunction should be granted. He consldered many of the dicta already cited

in cases Ilke Ridge v Baldwin and Malloch v Aberdeen Corporation to the

effect that declarations will seidom be made In cases where the relationship
is simply one of master and servant. However he noted the elaborate frame- -
work set up by the B.B.C. wlth regard to dismissals and concluded that they
did alter the applicant's common law position and give her the right to be
heard, and enabled the Court to Intervene by way of granting a declaration
or Injunction. However, he declined to give either remedy in the circumstances ||
of this case. Whatever might have gone wrong with the first hearing, had
been cured in the rehearing on appeal, and he did not think that the B.B.C.'s
internal hearings should be suspended until the Criminal proceedings goling

on elsewhere had been concluded.

As to Caribbean Authorities we were referred to the following cases
Re Gerriah Sarran (1969) 14 W.L.R, 361: This was a caso decided

wy the Guyana Court of Appeal, which always commands respect if not
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necessarily agreement. kln this case a ward maid employed by the Ministry

of Health was charged with being drunk on duty and dismissed. The constitu-
Tion of Guyana had set up a Public Services Commission, cherged inter alia
with the duty of exercising disciplinary control over public servants, but
with power to delegate 1ts functions. They had done so to the Permanent
Secretary of the Ministry of Health. |In this particuliar case he had delegated
the duty of Inquiry to an assistant secretary. The Inquiry was héld, The
applicant found guilty, and a letter of dismissal sent to her under the hand
of the Permanehf Secrefary: The applicant challenged these procedures and
applied for leave to apply for an order of certiorari. The trial judge re-
fused to grant leave, and she appealed. The Court of Appeal was not at this
stage hearing the final application for the order, but only whether leave
should be granted to apply for it. No argument was therefore put forward by
the proposed respondent. The Court of Appeal decided to grant leave; pointing
out that a person delegated to conduct disciplinary proceedings can not him-
self delegate it to another, it seemed prima facie that the applicant had been
deprived of her protection under the Constitution. Further the court observed
that certain clauses in the constitution purporting to oust the jurisdiction
of the courts to enquire into the acts of the Public Services Commission did
not necessarily prevent an lﬁquiry as to whether the Commission had in fact
acted. There was no argument whatever as to whether certiorari was an appro-
priate remedy in what may have been a case of the ordinary master and servant
relationship; or as to the status of the applicant, and whether she fell intc
the class of office holders. What was at issue was whether leave should be
given to apply for the order, in a case where there appeared to have been

an usurpation of authority. | do not therefore derive much assistance from

this case.

Re John E. Langhorne (1969) 14 W.i.R. 353: In this case the

Guyana Court of Appeal was again dealing with a situation similar to that

in Sarran's case. Here the applicant was a hospital dispenser who had been

suspended from duty and then put before an enquiry charging him with de-
partmental offences. He was found guilfy, but was reins+a+ed, with loss

of pay for the period of his suspension, He challenged this ruling of the
Public Services Commission: he appears to have raised or the Commission
raised the provisions of the Constitution purporting to oust the Jurisdiction

¥ the courts, The Court of Appeal reached the same decision that It reachcd
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In Sarran's case as to the effect of the Constitution. |t however, went

on to consider the merits of the points raised as to alleged breaches of

the rules as to natural justice, and dlsmissed the appllcation. The probiem I

of the common law rules considered in Ridge v Baldwin did not arise: there

was no dismissal,
We were also referred to the Guyana Court of Appeal's decision

In Eve]yn v Chichester (1970) 15 W.I.R. 410. |In that case the appllicant

for certiorari was a deck-hand on a ship operated by the Transport and
Hafbours Department of the Government of Guyana. Arising out of an Incident
on board ship, he was charged departmentally for misconduct with a view to
dismissal. He was served a copy of the charges (which the Court held to be
lacking in sufficient particulars) and required to answer. He replied that

he was lInnocent, and reserved his defence for any inquiry which the General

Manager may hold. This was considered an inadequate reply and he was summar-||

Ily dismissed by the General Manager. He then brought certiorari proceedings
challenging his dismissal, alleging that the proceedings were in breach of

natural justice, that he was not afforded any opportunity to be heard, that
he had been led to expect that an inquiry would be held, and none was held.

The General Manager in his reply argued (a) that the applicant was properly

dismissed under the regulations. (The Regulations provided a fairly elaborate|

Inquiry procedure, but also contained an option for summary dismissal without)|

inquiry). He also argued (b) that the applicant held office with the
crown or government at pleasure, and applying the second category indicated

In Ridge v Baldwln,could be dlsmissed summarlly whether rightly or wrongly.

The Guyana Court of Appeal, afflrmed the trial judge's lIssue of an order of
certiorari and dismissed the appeal of the Gemeral Manager. It held that
the applicant had been led to expect an Inquiry and was never told that
none would be held; that the Regulations made in pursuance of the law

under which the department operated in terms llmited the power of the

General Manager to dismiss summarily without an inquiry, and that an inquiry ||

should have been held. As to the second argument, the Court appears to

have held that while the applicant held office at pleasure, the common

law right to dismiss at will had been curtailed by both (i) the Departmental
Regulations and the applicant's reliance on a promised inquiry, and (i)

by a consideration of provisions of the Constitution of GCuyana. |
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Consequently, It held that the applicant was not dismlssable at pleasure,
an- Inquiry should have been held which would comply with both the Regula- i
tlons and the rules of natural justice. So far as our own case goes, though
this case was cited en passant, the argument before us concerned whether the ¥
appel lant fell Into the flrst or the Th[rd category of relationshlps des-

cribed in Ridge v Baldwin by Lord Reid. No attempt was made to canvass the

second category, Crown servants holdling office at pleasure, nor was any
argument addressed to us as to whether the common law rules had been affected
by any of the provisions of the Constitution of Jamaica. In these circum-
stances 1 db not derive much assistance from this declsion, interesting as it
may be.

Finally we were referred to two decisions made by the Full Court
in Jamaica. Both concerned the discipline of members of the Police Force of
Jamaica, both were brought against +he Commissioner of Police, and in both

cases orders for certiorari were made. The first was R v Commissioner of

Pollce, ex parte Reid (1975) 14 J.L.R. 14; Though no

authorities were cited in Reid's case, it was clearly decided on the basis

of Kanda v Government of Malaya. |t decided that since the coming into force‘g
of the new Constitution and the setting up of the Police Services Commission %
the Commissioner of Police no longer had the authority he previousty enjoyedli
to set up Courts of |Inquiry, and to act on their report, and that his
purported exercise of his old powers was null and void. Disciplinary control
over the members of the police force may be exercised only by the Governor %
General acting on the advice of the Police Services Commission or by a
person to whom such power had been validly deiegated. [t should be remembere#
|

that police officers would in the event be holders of an "office" vide

Ridge v Baldwin.

The second was R v Commissioner of Police, ex parte Tennant: V

(1977) 15 J.L.R. 84; 26 W.|.R. 457. In this case the applicant for
certlorari was a special constable who had been summarily dismissed without
ever having been charged with an offence, much less having an opportunity

to be heard 'in his own behalf. The applicant relied on Ridge v Baldwin

and the respondent Commissioner on Nakuda Ali v Jararatne (1951) A.C. 66.

(dealing with the revocation of a licence) and R v Metropolitan Police Comr.

ex parte Parker (1955) 2 ALL E.R. 717 (revocation of a taxi driver's

ticence). The Full Court preferred to follow Ridge v Baldwin and
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R v Barnsley Metropolitan Borough Council, ex parte Hook (1976) 3 All E.R.
452; (1976) 1 W.L.R. 1052,

Nelther decision assisted in the de+érmina+ion of the problems

posed in this case. The conclusions to which | have come after loeking as

carefully as | can at the cases which have been referred to are as follows:

1. That the prerogative writs in general and gcertiorar! in particular

[fe only agalnst +he‘decislons of persons who by statute or charter have been
entrusted with the power to make decisions affecting the publlic at large,

and these declisions are made In a situation In which the courts will impute
a duty to exerclse natural justice principles. So far no certaln formula has
been evolved which will show conclusively whether or not the courts will impute
the duty to act judicially In any given situation, but It Is clear that Ifthe

nature of the duty requires the decision maker to act " judlicially" or act only

after hearing the party affected, the courts may, In thelr discretion, order

certiorari fto Issue. Apart from the nature of the duty and the situation in-

volved, It is a sine qua non that the situation must Invclve and fall In the

field of public taw, and that the person or body whose decision Is being challeng-

ed must be exercising a public duty or function, whether he is doing so rightiy
or perhaps wrongly.

2. There have been cases in which the person whose decision is

challenged 1n fact or law did not possess the power or authority to make that
declslon, but for certiorari fto issue against him the person must purport to
have been exercising a duty vested in him by Statute. This occurred for

example In Kanda v Government of Malaya (dismissal of Pollce Inspector by

Commissioner of Pollice who no longer had this authority): |t happened also

in the two Jamalican Full Court cases, R v Commissioner of Pollce, ex parte

Reld, and R v Commissioner of Police, ex parte Tenant. !+ happened alsc in

Re Gerriah Sarran (1969) 14 W.l.R. 361 (where a non delegable duty to discipline
was delegated).

3. Whare the person whose decision is being chal lenged possessés

no such official status or authority, certiorari will not Issue: this will be
because it is unnecessary, as in Re Daws (1838).8 Ad & EL 936; 112 E.R. 1095
(where a coroner's clerk took it on himseif to conduct an inquest, and to

sign it as if he were the coroner: a complete nulllty); or simply because the

proceedings, not being official In any way are beyond the reach of the courts
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through certiorari. See Lord Denning's dictum In Lee v Showmen's Guild

of Great Britaln (1952) 2 Q.B.329 at 346 that certiorar!l does not lie to

domestic tribunals; referred to eariier, and similar remarks by Lord Goddard ﬁ

C.d. In R. v National Council for the craft of Dental Technician, ex parte

Neate (1953) 1 Q.B. 704 at page 708:certiorar! does not go to private

arbitrators, also clted earlier. See also Re Clifford and O'Sullivan (1921)]

2 A.C. 570 at 583 (Prohibition will not lle agalnst a body that Is not a
court at all and does not claim to be such - here an ad hoc military f
committee set up In a martial law area by the military commander). See also

Turner v Kingsbury Collieries Ltd, (1921) 3 K.B. 169, (Prohibition will not

writs In this respect, over thecourse of time the courts have developed

Wilson (ante) (Pollce Sergeant dismissed by the Watch Committee after he

I1e against a county court judge sitting merely as an arbitrator under the

Workmen's Compensation Act of 1906). See also R v British Broadcasting

Corporation, ex parte Lavelle. (ante)

4, Because of the limitations of certiorar!l and the prerogative

the use of "declarations" as a means of controiling or reviewing the dectsion#
g

of domestic tribunals who are normally beyond the purview of the prerogative |

writs.,

5. A declaration will often be made in a situation in which certio- i

rari also might have Issued.

6. in so far as dismissals from employment go, unless there is
present the "public element" certiorari will not issue, and the appropriate
remedy [f any is the action for a declaration. Further, declarations as to

a dismissal being unjustified and that the contract still subsists will

seldom be made. They will not be made in a simple case of master and servanf%;

nor in a case where an office Is held at pleasure; but may be made where the
person is an "officer", or the holder of a public office. 5

7. In this fast category, holders of"Public Office”, both certiorari

had already resigned; an action for declaration but certiorari would have

issued); Ridge v Baldwin (1964) A. C. 40 per Lord Reid at pages 65 et seq.

8. As te the authoritlies that "declarations”" will not be made

in simple master and servant cases, see Vino v National Dock labour Board
(1957) A.C. 488 per Lord Kilmuir at p 500 and Lord Keith at 507-508; Francis

v Municipal

and a declaration may lie: See the "church" cases; and see also Cooper v H
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Councillors of Kuala Lumpur (1962) 633 at 637 per Lord Morris; Ridge v Baldwin

(ante); Vidyodaya University v Silva (1964) 3 ALL E.R. 865 at 874‘per Lord

Merris (ante); Malloch v Aberdeen Corporation (ahTe)

9. To decide whether a servant or employee is the holder of a "Public

from being a servant In a simple master and servant relationship, there must be
some element of a public nature that marks out the office. It Is not enough

that the employer is a statutory corporation: see Barber v Manchester

Regional Hospital Bcard (1958 :ante); Vidyodaya University v Silva (ante).

But It may be sufficient If the effect of the statute is to create a special

status: Barnard v National Dock Labour Board (1953) anfe; Vine v National

Dock Labour Board (ante).

In the argument before us Mr. Macaulay for the appellant conceded

most of the propositions indicated above, with perhaps one of two exceptions.

He expressly conceded that if there Is an ordinary master and servant relation- ||

ship and the master dqcides to and does terminate the contract, the servant or
emp loyee caﬁ not obtaln an order for certiorari. His remedy if any must lie
in damages for breach of contract.

He sought howeVer, to avoid this principle, or set of principles
being applicable in the present case by arguing: (a) that the principle

applies only to masters or employers, it does not appiy to those who usurp

their authority; and (b) that the appellant was the holder of a "public office",

This assertion appears to be based on a consideration that the employer here
was a statutory corporation.

As to the argument at (a) | have already remarked that there was
an ambivalence in the Appellant's aniTude in this case to his employer
the Council. Only the Counéll Is capable of fulfilling the requirement

in propositions 1 and 2 above, yet the argument is that this was not a

decision of the Council, but one made by fellow workers. {f +ha+ be so,
those workers do not possess the necessary "status" to be sued in certiorari;
they are not persons who by statute or charter have been entrusted with the
power to make decisions affecting the public at large. The remedy against f
‘them must be sought in the field of private law, by appropriate actions.
“urther if it is not a decision of the Councit on what ground Qill certiorari N
sue against it? It could only be on the ground that the Council was

~ncicible for the decision though it did not take I1t. I1f the Council ic w

Office' In the sense In which that terms s used in this context, as distinct ||
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responsible for the decisions, then the ordinary rule as to the master and

servant relationship must apply, and certiorari will not issue. It appears

to me that the appellant is so to speak caught in @ninescapable trap on. this
point: if the decision s that of the Council, he can't bring certiorari;
if the decision Is that of his fellow workers, they are not vuinerable to
certiorari. On either view, the only appropriate remedy must be found in
the field of private law, and not in that of the order of cerfiorari,

As to the argument at (b) | have already discussed the status
of the Counci!: it is an ordinary statutory corporation set up to do the

Job of fostering and co-ordinating scientific research in this island:

(secn. 5 (1). The appe|IanT'¢ contract of employment lacks even the "statutory

flavour" existing in a case such as Barber v Manchester Regional Hospital

Board and the mere fact that it is a statutory corporation does not give to

its employees any particular status: See the Vidyodaya University case.

| have been unable In this case to find anything that would lead to the
conclusion that the appellant enjoyed or occupied a "Public Office" within
the meaning in which those words are used in this context. It was in myA

emp loyer and
view a simple master and servant or(%mployee relationship. The result is
that neither certiorari nor a declaration could be made in this case. And |
therefore see no reason to disagree with the judgment of the Chief Justice
who decided the case on this issue. So too did Orr J. though for the
reasons fndica+ed above | do not find it necessary to decide that the decision
to terminate the contract was that of the Council. Whether 1+ was or was not,
certiorari will not lgsue .

There are two further points to be made. The first is that as
the Rules of the Civil Procedure Code in Jamaica now stand,we do not have
the new English version of Order 53, which allows the appllcant to seek
both certiorari or a declaration or other relief in the same proceeding.
The applicant could seek only the one remedy or the other, and in these
proceedings he sought Théf of certiorari. The expression of views about the
avaitability or non availabillity of the remedy of a declara*lon has been
due to the fact that the two remedies run_hand in hand in the English cases,
and if he would not have been entitled to a declaration, then a for+icri
he would not be entitled to certiorari either.

The second is that we have been content fto treat this as a case

of dismissal, because it was so argued by the Appellant, and the Responder
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were concerned with the larger point as to whether the whole proceedings

were misconceived. | have in this connection read with interest an article
that appeared In the Modern Law Review Vol.30 (1967) at page 288 ot seq.

entitled "Public Law principles applicable to dismissal from employment" by

Mr. G. Ganz, and which is referred to in De Smith's Judicial Review of

Administrative Action 3rd Edn. p 200 (48). The writer of the article advances

the proposition that Notice Is tantamount to dismissal at pleasure after a
lapse of time, and that there is very |ittle substantial difference between

losing a job after notice and being summarily dismissed. The argument is

Interesting, and | shoutd wish to reserve an opinion on it so far as it relates

to an employment of indefinite duration. But In this case we have a contract
for a fixed term of three years, with an express provision that it may be
determined by elther side if they so wish, and here the termination of this
contract has been made, as | understand it, In compliance In every respect
wlth the contractual provision governing termination., Can this be possibly
equated with a wrongful dismissal? Assuming for the moment that the decision
to terminate was that of the Council, could an order for certiorari be made
quashing that decision and requiring them to prefer charges and hear a reply
from the appellant, when the contract itself says that they can terminate it
by glving the appropriate notice, or salary In lleu of notice, and fulfilling
al!l the requirements that the parties themselves agreed to on entering into
the contract? | can not for myself see how this could possibly be so. Be
that as it may, the appellant is not entitled to certiorari: he must seek
his remedy, If any elsewhere.

For these reasons | would dismiss the appeal and affirm the
Judgment of the Full Court, with the usual order that ‘the Respondents should

have the costs of the appeal, to be taxed or agreed;

M
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CAREY, J.A,:

The appellant moved the Full Court of the Supreme Court (Smith,
C.d., Orr and Theobalds, JJ.) for orders of certiorari to remove into the

court -

"thedecisions of the Technical Director of

the Scientific Research Council dated the

14th day of February 1983, the 3rd and 4th .

days of March 1983, suspending the applicant

CHRIS BOBO SQUIRE, a Senlor Research

Scientist of the Scientific Research Council,

and the decislion of the Administrative

Secretary, Mrs. N. J. Vaughn communicated to

the sald applicant terminating the applicant's

contract with the Scientific Research Council,”
so that these decisions could be quashed. That court dismissed the appli-
cation and ordered costs in favour, not only of the respondents, viz., the
Technical Director and the Administtative Secretary, but also the Scientific
Rasearch Council who had been ordered to be served with the prdceed?ngc_
is not without significance that all the respondents were represented by
+heYsame.counsel, both before us and in the Full Court. This appeal is
against that judgment, dated the I17th June, 1983. The expedition with which
this matter has come before us, is a matter of commendation for all thosso
responsible for its achievement,

Although the matter occupied a number of days of protracted
submissions forcefully made by learned Queen's counsel on behalf of the
appel lant, for my part, | am ¢bns+raineq‘+o éay that the point at issue is
nelther complex or difficult, but involves a discussion of some aspects of
natural justice priqcibles as they éf%eéf‘+hérrélafiqnship'éf'mas+er and
servant. The question raised in this appeal, mayybeyshor?ly stated fhus;
does certiorari lle to quash decisions taken by fellow officers against
another, where the power to so act does not reside with them? This, in
effect,encapsules the arguments of the appellant.

Before endeavouring fo provlde an answer, it would, | fhinkﬂ
be helpful to outline the cssential facts. The appellant was employed by
the Scientific Research Council, a statutory corporation creafed bY\*he,
Scientific Research Act as a scnior research scientist. On the evidence,
it is plain that the Technical Director, the first respondent, became quitc

disenchantaed with the conduct of the appellahT and accordingly suspended

Aim from the Councit's serviée,:in\fhé first instance from 15th February,
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1983, for five days and In the second instance, for three days from 3rd March,

Finally, by a letter dated 29th March, 1983, under the hand of the second |

respondent, the services of the appellant were terminated In accordance with
the terms of hls contract. Clause 8 Is the relevant provislon and Is set out
be low,

It was these declsions which, 1t was prayed, should be quashed. We
were told that there was no question of the appellant wishing to folst himself
or hls services on the Councll, but hls earnest deslre wasﬁfo have his name

cleared and the record put right, as such declsions might affect hls chances

of future employment. | think It Is right to record that the appellant was
not "dismlssed," but hls services were "terminated" as was provided In hils
contract of employment. " Termination™ was dealt with In thls way:

"8. (1) The Councll| may at any time determine
the engagement of the Offlcer on glving him three
months notlce In writing, and 1f he Is In Jamalca
at the time, furnlishing him with passages and
faclllties for baggage and effects as herelnbefore
set forth. He shall not be entltied to half
salary on the voyage home unless speclally

granted by the Council.”

The clause providing for "dismissal™ was In thls form:

"7. If the offlcer shall at any tlime neglect or
refuse or for any cause (oxcepting Ill-health not
caused by his own mlsconduct as herelnbgfore
provided) become unable to perform any of hls
dutles or to comply with any order or shall dis-
close any Informatlon respecting the affalrs of
the Council to any unauthorised person or shall

In any manner misconduct himself the Councl| may 1
dismiss him and on such dismlssal all rights and ' |

advantages reserved to him by thls Agreement shall
cease.”

in accordance with clause 8, the Administrative Secretary sent him
cheques representing three months pay in |leu of notice, two days vacatlon
leave, 28 days contractual leave, less an outstanding loan balance and gratulty
for the period of his employment. He was requested to furnish es+fma+es of
the cost of shippling his effects to London. The appellant returned these
cheques to the Administrative Secretary and Intimated that he Intended to carry
on with his job. The cheques were duly returned to hlm, and he was advlsed
that he would be regarded as a trespasser If he returned on the Councll's
premises. | am not clear whether these cheques were again returned to the
Councll's offlces, but the Prime Minlster, who was written to by the counsel

for the appellant, was advlsed that the appellant did not propose to encash
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these cheques.
| can now re+ufh fo the question posed. A century ago, In Re Daws
(1883) 8 Ad. & EI. 936, it was held that certlorari did not lie.in circum-
sfénces where the ”Inferlorxfflbunal" was not Vesfedwwlfh.any authority, In
any shape or form, ToﬁaCT as It did. In that case, an Inquest was held on
the 56&946f a:aéééased‘person In the coroner“§ ébsence,by one Charles Arnold,
his clerk, who signed the Inqulisition as coroner.' On an ‘application by the
father of the deceased, elght months after the Inquest, to have the Inquisition %
brought up by certliorari to be quashed to enable a new Inquest to be held, the ‘
court refused to inferfere. The facts are clear, that there was a plain
usurpation of authority by a person who was not clothed with any vestige of
legal authority; his conduct was wholly vold. In the Instant case, as |
apprehend the argument of Mr. Macaulay, nelther the Technical Director nor
the Administrative Secretary had any authority to suspend or dismiss the
appellant. Seeing fthat their declislons were entlrely nugatory, they could not
be ratified by the Counci| when new members were appointed by the Minister.
The appel lant had not been dismissed by his employers.
In my view, tThe valldity of the principle To be extracted from
Re Daws (supra) has[BZZn doubted. It was clted with approvel by Lord Evershed i

In Rldge v. Baldwin & Ors, (1963) 2 All E.R. 66 at page 89 where the learned

Law Lord said this:
“On the other hand, It has also been held That
certiorari will not be granted where the pro-
ceedings In the Inferior tribunal are not merely
voidable but alfogether void - e.g. where the

person purporting to act in a judiclal capaclty
had Tn truth no authority so to do."

|f that Is then the effect of Mr. Macaulay's argument, In my judgment, both on
principle and authority, he has no case, and his appeal should be dismissed.
But In my view, reallty does not permit so faclle a resoiution of the problem. k
I+ seems to me, plaln beyond argument that the appellant’s services had been
terminated by offlicers of the Councl! acting ostensibly on behalf of the
Council. To categorlise such conduct as a usurpation of authority, | venture
fo think, Is fo be gullty of a misuse of language. The decision to suspend or k
termlinate, wéuld at all events, |le In the hands of the first respondent. |t

is the order for termination which would be the Counclit’s. The evidence was

clear that after new members had been appointed to the Council, nothing was
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done by it fo demonstrate that the appellant's services had not been terminated.

He had not in fact carried out any duties pursuant to his contract after the

purported termination of his services nor has he been paid by the Council. When
the appel lant endeavoured +o pursue his appeals against his fellow officers’

decisions to the Council, he was advised in the most uncompromising terms by

the Council, that the appeals would not be entertained. There cannot +hen be thi

lcast doubt that the services of the appellant have de facto been terminated by

the Councilt. Orr, J., in the Full Court regarded the dismissal of the appellant

as the act of the Scientific Research Council. | am of the view that it matters

not whether the termination of the appeliantis services is said to be the act of

the Council or of its servants acting ostensibly on behalf of the Council, for
the basis of tho relationship which was broken was that of master and servant.
Further, that relationship was not governed by any statutory or other regime
which prescribed the terms and condifions of employment in a restrictive manner.
| hasten to add that in this regard, | do not leave out of consideration,
section 8 of The Scientiflc Research Council Act which empowers the Council to
appoint and therefore to terminate the services of staff recruitted by its
officers.,

In Ridge v. Baldwin & Ors. (supra), Lord Reid considered the

applicability of proceedings by way of certiorari fo three categories of
dismissal in a master and servant situation:

“"dismissal of a servant by his master,

dismissal from an office held during

pleasure, and dismissal from an office

where there must be something against

a man to warrant his dismissal.”
Ho pointed out that dismissal of a servant by his master can resemble dismissal

from an office:

"Where the body employing the man is under
some statutory or other restrictions as to
the kind of contract which it can make with
its servants or the ground on which it can
dismiss them."

Certiorari applied in respect of the third category only, and Ridge v. Baldwin

& Ors. is a typical example. The appellant in that case became Chief Constablec
of Brighton in 1956, after serving in the Brighton Police Force for some 33
years. In chober,'7956, he was arrestod and subsequently tried on a charge
of conspiracy with other senior members of his force and others to obstruct

the course of justice and was suspended from duty on October 26. He was
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subsequently acquitted, but his fellow accused were convicted. In Imposing a

sentence on these men, the trial judge made a statement which Included grave

refloctions of the appellant's conduct. He was Indlctad-‘dn another charge of

corruption and again acqultted, no evidence belng offered agalnst him. The
same trial judge made further observations about the conduct of the appellant.

On the next day the watch committee met and summarliy dismlssed the appellant.

It had powers of dismissal conferred by statute, viz., The Municlpal CorporaTlob

Act 1882, which set out the grounds therefor. Thelr Lordships held that In i
these clrcumstances, the watch committoe were bound to observe the principies «

of natural justlice. The appellant In that case had not been charged wilth any

speclflc offence nor Informed of the grounds on which they Intended fto proceed I

and had not been given any real opportunity of belng heard In hils defence.
In so far as the appllcabllity of certlorar! to the relatlonship of
master and servant, the following statement of Lord Reld at page 71 remalns

good [aw:
K The law regarding master and servant is not
In doubt. There cannot be speclflc performance of
a contract of service and the master can termlinate
the contract with his servant at any time and for any

reason or for none. But if he does so in a manner !

not warranted by the contract he must pay damages
for breach of contract. So the questlon In a pure
case of master and servant does not at ali depend
on whether the master has heard the servant In his

own defence: 1t depends on whether the facts emerglng |

at the trlal prove breach of contract. But thls
kind of case ¢an resemble dismissal from an office

where the body employing the man s under some
statutory or other restri¢tion as to the kind of
contract which 1t can make with Its servants, or
the grounds on which 1t can dismiss them.,"

This principle as stated by the learned Law Lord was followed In Vidyodaya i1

University of Cé&flon & Ors. v. Siiva (1964) 3 All E.R. 865. There the power

of appolntment of professors was In the Unlversity Councl! by virtue of an

Act (The Vidyodaya Universlity and Vldyalankara’Unlversify Act 1958, (No. 45 of
1958)) which provided that such appolntment was to be by agreement In writing
between the University and the professor for such perlod and upon such terms

as the Council mlight resolve. The respondent had his services terminated.

He was not told of any accusatlons against him nor was he offered any opporfunlﬂw

of belng heard In his defence. The respondent sought and was granfed a wrlt

of certiorar! to quash the order of dismissal on the ground that there had

been a breach of the "audl alteram pzftem' rule. On appeal to the Privy Councllij




It was held that although the Unlversity was established and regulated by the
statute, that did not Involve that contracts of employment made with thelr
teachers were other than ordinary contracts between master and servants. This

case would thus seem to fall Into Lord Reid's flrst category to which certlorari

would not apply.

(1v Although the valldity of the principle 1s not In doubt, as Lord
|,

Wilberforce in Malloch v. Aberdeen Corporation (1971) 2 Al|l E.R. 1278 at page

1294 polinted out Its appllication does lead to some apparently Illogical results ||

If a comparative list of situations was to be made. As he himself Identiflcd:

"A speclallst surgeon Is denled protectlion which Is
glven to a hosplital doctor; a unlverslity professor,
as a servant, has been denled the right to be heard,
a2 dock labourer and an undergraduate have been
granted It; examples can be multiplied (see

Barber v. Manchester Reglonal Hespltal Board [[958]
I AT ER 322, LI1958] T WLR 181, Palmer v. Inverness

Hosplital Boards 1963 SC 311, Vidyodaya Unlversi
<:Ly of Ceylon v. STlva [19647 3 AT éﬁ 865, L1965

s I WLR 77, VIne v. Nattional Dock Labour Board [ 1956]
3 Al ER‘939 L1957 ] AC 488, Glynn v. Keele
Unlverslity Page 89, ante, [|97li I WIR 487."

He emphaslized that the exclusion of principles of natural justice and hence

the abllity to Invoke certlorari proceedings, should be conflned to -

".... cases In which there Is no element of publlic
emp loyment or service, no support by statute,
nothing In the nature of an offlice or a status
which Is capable of protection.”

He further went on to say -

J "If any of these elements exists, then, in my
oplnion, whatever the terminology used, and even
though In some inter partes aspects the relation-
ship may be called that of master and servant,
there may be essential procedural requirements to
be observed, and fallure to observe them may
result In a dismissal being declared to be void."

It Is right to note that Lord Wilberforce doubted the correctness

of the declsion in Vidyodaya Unlversity of Ceylon v. Silva (supra),

not think that it could properly be asserted that he disagreed with the

of distinguished and eminent Law Lords expressed in the House of Lords.
I+ would seem that on the authorities notlced herein, the principles
of natural justlice cannot be Invoked where the relaflonship, albeit one of

master and servant, |s governed wholly by terms and conditions agreed between

principle of law which was app|ied.v We, In thls Court, are bound by declisions

N of the Privy Council, but would accord the very greatest respect té6 the opinlons

57.

but 1| do
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the parties. A dismissal wrongfully made would fall to be resolved by common

law remedles. Where, however, the terms and condltlons of such a relatlonship i

are governed by statute, or regulatlons or terms which provide a regime for
Investligation and rullng on charges made, then certlorarl might lie.

Mr. Macaulay has acknowledged that a dlismissal wrongfully made In
the pure master and servant slituatlion, the rules of natural justice cannot be
prayed in ald. The thrust of hls argument was that the present case fell
outslide the ambit of such\a rule, for no such relationship existed between the
appellant and respondents; they were co-workers. | have earller In this Judg-
ment expressed the view that If the effect of Mr. Macaulay's argument Is that

the actlon of the appellant's colleagues was null and vold, then certlorarl

does not lie. Nevertheless, 1t Is necessary to conslder whether the exclu- i

slonary rule with respect to a pure master and servant sltuation In relation o
certlorarj proceedings, still applles In the present case. In other words,
Intfo which of Lord Reld's categorizations, do the facts of this case fall?

In my view, the Privy Councl!| declslon In Francls v. Municlpal

Counclllors of Kaula Lumpur [1962] 3 All E.R. 633 provides some help. | take ﬁ‘

facts from the headnote. The appellant entered the employment of the respondenﬂ

councl!, and eventually was taken on +to thelr permahenf staff. The respondenfg
were his employers, but by virtue of certain statutory provislons, only the
president had power to dlsmiss. The appellant was dismissed, but there was an
Irregularity in that dismissal which was held to be technically a wrongful

dismissal. He sought a declaration that the termination of hls employment was

wrongful and that he had the right to continue tn the employment of the respon-

dents. The declaration sought was refused by the trlal judge. Upon hls appeal

to the Court of Appeal of the Federatlon of Malaya, the court allowed the

appeal to the extent of awarding hlm damages for wrongful dtsmissal. Before

' that
the Judliclal Commlttee of the Privy Councll, It was argued on his behalf/in as !
much as hls purported dlsmissal had been found to be ultra vires, It should be

held that hls dismissal was null and vold and that he was and stlll s, employed

by the respondents and that It should be so declared. Lord Morris of Borth-y- 1

Gest who delivered the opinton of the Board sald thls at page 637:

"when there has been a purported terminatlon

of a contract of service, a declaration to

the effect that the contract of service still
subslsted would rarely be made and would not

be made In the absence of speclal clrcumstances,

(@)
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"because of the principle that the
courts would not grant specific
performance of contracts of service
" (see p. 637, letter H, post); In the
present case there were no speclal
clrcumstances, the appellant's remedy
fay In damages for wrongful dismlssal,
and the declaratory judgment sought
would not be made (see p. 638, letter
I, post)."

I+ Is plaln that the remedy sought In that case, was that o'a
declaration and In the present case, the remedyl;glch the appellant asarts
he Is entitled, Is an order of certiorari, but in my judgment, the reslt of
allowlng certiorar]l to go In the present case would be to declare thaithe
_appel lant was and still s employed to the Councii. The remedies areboth
dlscretlionary and both governed as the cases show, by the rule, thatrhe courts
will not grant speclflc performance of contracts of service, and onemust now
add, "In the absence of speclal clrcumsfanqes.“ Speélal clrcumstangs which

could be relied on, In the one case or the other, could be the same Lord

Morris ldentified Vine v. Natlonal Dock Labour Board [1956] 3 All [.R. 939, as.

a proper case for the grant of a declaration. The basls of the cder In that
case, was that the appellant, a dock labourer, was subject to a statutory
scheme, viz., Dock Workers Regulations of Employment Order (1947, which con-
ferred rights on him and the court would Intervene by way of a dezlaration
where the provisions of Tﬁe scheme were not followed. Of the courts, it has

been sald by Professor DeSmith In his book Judicial Review of Acdministrative

Actlon (2nd edition) at p. 509:
i+ 1s the function of the courts to
keep public authorities within the
IImits of their statutory powers.”
The speclal circumstences thus Identified, may take the form of statutory

rules, regulations or provisions prescribing a scheme before dismissal can

take effect. In Kanda v. Government of Malaya [19627] A.C. 332, where the

appel lant had sought a declaration that his dismissal was a nullity, Lord
Denning pointed out that In the clrcumstances of that case, certlorari also lay.
The appellant was an Inspector of Police. In July 1958, the Commissioner of
Police purported to dismiss him on the ground that In an Inquiry before
adjudlcating officer, he had been found gullty on a charge of falllng to
declare evtdence at a criminal ftrial. Matters of appointment and dlscipline

were, under the constlitutlion, In the hands of the Pollce Service Commission,
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but In the hands of the Police Commissioner prior to Independence. In
reversing the decision of the Coutt of Appeal of Malaya, [t was held by the
Privy Council that the féllure to supply the appellant with a report of the
Board of Inquiry, which contalned matter prejudicial to him but which had been
read by the adjudicating offlcer before he sat to Inquire into the chargs,
amounted to a denlal of natural justice, because he had not been offered a
reasonable opportunity of belng heard. The Board also held that hls dismissal

was a nulllty. The speclial circumstances here were provislions In the coh-

stitutlion with respect to the powers of the Police Service Commisslon. |t sesms

to me to follow tThat In a master and servant situatlion, In which a declaration

would not be granted, nelther would certlorarl.

There was some argument that because the appellant held a public
offlce, therefore, natural justice principles applled. |In other words, the
present case was not the "pure master and servant relatlonship' 1n the con-
femplation of lLord Wilberforce. | must confess that | found thls contehtion
somewhat 1iloglcal. |t was being malntained that the appellant had not had
his services terminated by hls employers, nor was It hls employers, who had
falled to comply with any rule of natural justice. Indeed, there was not In

exIstence any relatlonship of master and servant between the partles In this

matter. Lord Wilberforce In Malloch v. Aberdean Corporation (supra), at page

that
1294 had sald/if there was some element of publlic empioyment or service

capable of protection, then there -

"may be essentlal procedural requlrements

Yo be observed, and fallure to observe them

may result in a dismissal belng declared to

be vold.”
Essentlal to this argument was (i) some procedural requirement which had not
been observed and (11) the exlstence of the reiaf!onshlp of master and
servant. As to the first, In my opinion, that basls was not demonstrated
by any manner or means, as to the second, counse! sald It dld not exlst.

Accordingly, 1 was not able to accept that contentlon.

in my judgment, In the present case, the appeliant was subject to

an ordlnary contract of service, vittressed neither by statutory or procedural

requirements as to dismissal or termination. HIis services were terminated
pursuant to the terms of his contract albeit Irregularly. His actlon thus

sounds In damages. He was offered In keeping with the terms of his contract,




0

6l.
all his monetary entitlements which in the event, he refused to accept. The
remedy he sought, was entlirely dlscretionary. What harm has he suffered? |
can flnd no justiflable basls for Interfering with the order made in the court
below for refusing certlorarl.

|t was sald that the recourse to those proceedlings was on the

N

) footing that no other vemedy was avallable to the appeilanf and further that
no other action lay for damages for breach of contract or wrongful dismissal
nor a declaratlon that hls services had not been termlinated, for the Councl|
had not terminated hls services, but hls co-workers had. |t Is a matter of
record that at the time the declislons were taken to suspend and later to
terminate hls services, the approprlate Minister had not yet appointed members
of the Council, but the Technical Dlirector and the Administratlve Secretary
purported to dismiss him. Thelr actlon was plalnly unauthorised. But the

x~¢3 Councl! would be responsibie for actions of Its officers acting ostensibly on_

Its thalf, Anyact{gq:wou[q +herefore jie at the Instance §f,The}appelIan+,

elther for breach of contract or wrongful dismissal agalnst +hé Councl|. The

dllemma of the appellant Is that once 1t Is conceded that he was dismissed by

the Councll, he reallsed he_wou|d bc bound to fall. As Francls v. Munlcipal

Councl | lors of Kuala‘Lumgur (sppra),lndlcafesg,even where the dismissal was, as

in the presenf case, Irregular, The,remedy lay In a clalm for damages for
noe T 200 LIS j ray th @ Lighi 1o fdhagss 1ot
<;\ wrongful dlsmlssal, noT In cer+lorarl
For reasons, +hercfore whlch are subsfanfla!ly +he ‘same as +hose

of +he cour+ below, I would dlsmISa the appeal wlTh costs.

4

i
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WHITE, J.A.:

This appeal sought to have this court overrule the declslon of the

Full Court (Smith, C.J., Orr and Theobalds, JJ.) which ordered that ~

"the appllcation for certlorari to quash the

declslons of the Technlcal Director of the

Sclentlflc Research Councl] dated the l4th

February, 1983, the 3rd and 4th days of

March, 1983, suspendling the applicant,

Chris Bobo Squlire, a Senlor Research

Sclentist of the Sclentiflic Research Councll|,

and the declsion of the Adminlstrative

Secretary of the Research Councll,

Mrs. N. J. Vaughn, communlcated to the

sald appllcant terminating the appllicant's

contract with the Sclentlflc Research

Councl!, Is mlsconcelved and be dismissed.”
Thls order was made followlng arguments on a prellminary objectlon relating fo
the jurisdictlion of the Full Court to grant certliorar!l In a matter In which ?he§
status of Chrls Bobo Squire, the appellant, was canvassed, particularly In the
i 1ght of the cohfracf of employment dated 22nd April, 1982, between the
appellant and the Sclentific Research Councl| (the Councll).

Before this court, Mr. Macaulay's submisslons ralsed the question
whether any adminlstrative declslon taken by offlicers of the Councl| agalnst
another officer Is subject to the jurlsdictlon of the courts.

The Memorandum of Agreement under whlch the appellant was employed ]
to the Councl! provided by clause 8 for the "Determination of the agreement.” ‘
Pursuant to this clause, Mrs. N. J. Vaughn, the Administrative Secretary to +he§
Sclentific Research Councll, purported to dismiss the appellanf when she lnforméd
him by letter dated March 29, 1983, that "your engagement Is belng terminated j
on three (3) months' notlce effective April |, 1983." The letter further
Informed that "The Councl! wlll not require you fo work during the period of |
your notice.”™ Accordingly, cheques were foryérded to meet the three months®
notlice pay, vacation leave pay, contractual leave pay, and gratulty for the
period May 10, 1982, to June 30, (983. Thls computation took Into account the
amount owing by the appellant on“a motor car loan. This was In keeping with

the terms of the sald elause 8 (1Y, . On 30th March, 1983, he responded to this

Information by letter to Dr. M.: 0. Hamllton, Executive Dlrector of the Sclenflflc‘_

Research Councl| pointing out that "Under clause 16 of the Terms and Condltlons
of Employment for Staff of The.Reéearcﬁ Counéfi, | hereby appeal to Councl|
through you agalnst the Administratlve Secretary's declslon as outlined In her;

letter dated March 29, 1983, - Further, | hereby request /Councl!| through you
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"that thls appeal be heard at the same time as my first two appeals.”

These last words refer to the appeals by the appellant agalnst his
suspension from the Councl!'s service Intimated by memoranda on the l4th
February, 1983, and March 3, (983, ahd March 4, 1983, These suspenslons were
ordered by Dr. A. L. Binger, Technlcal Dlrector. The last suspension on
March 4, 1983 was a reductlion of Indefinlte suspension to a determinate perlod
of three days "based on antliclpated cooperation and display of team splrit by
you." Thls comment Is Indlcative of the dissatlisfaction which the admini-
strative hierarchy of the Council| felt with regard to the performance by the
appellant of his duties. Indeed, the appellant himself recognised this
hlerarchy when he wrote by letter dated 2ist Febtruary, 1983 to Dr. Hamllton,
the Executive Director of the Sclentific Research Councl], requesting him -
"that the matter be taken to Councli. | am rellably Informed by Mrs. Vaughn
that any such appeal would have to be channelled through you."

The Technlcal Dlrector occuples a most Important position, vis-a-vis|

the Councl|. By s. 8 of the Act the Councl| Is empowered to appoint and employ
at such remuneration or on such terms and condlitlions as it thinks fit a
Technlcal Dlrector and such other officers, agents, and servants as It thinks
necessary for the proper carrylng éut of the provislons of this Act. He Is

one of the persons authorlsed to have custody of the seal of the Counclil, a body
corporate having perpetual succession and a common seal. The seal may be

afflxed to Instruments pursuant to a resolution of Councll| and In the presence

of the Chalrman or one other member and the Technlcal Dlrector, who Is one of
the persons who may authenticate the seal of the Councli. All documents, other
than those required by law to be under seal, made by and all declslons of the

Councl| may be slignlfled under the hand of the Chalrman or any other member

Is the officlal deslgnated by statute upon whom service Is to be executed where
the Councll Is sued In Its corporate name. |t was this post which Dr. A.L. Blnger
occupled, and under which title he was sued.

|+ was contended that Dr. A. L. Blnger and Mrs. Vaughn, the

respondents In thelr respective officlal capaclities, did not have a locus standl
to suspend from, or termlnate, the employment of the appellant. Much stress wag
lald on the fact that at the time of the events complained of, there was no body

of persons appolnted by the appropriate Minlster for the purpose of discharging
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any of the functlions of Councl! under the Act, which are generally stated In
s. 5 to be "fo foster and co-ordinate sclentliflic research In this Island and
to encourage the application of the results of such research by the exploltation
and development of the resources of this Island.” I+ was sald that the respon- |
dents acted outside thelr jurlsdiction noT‘onIy when they suspended the |
appel tant, but also when the contract of employment was termlnated. The
appel lant himself contended In his letter of the 30th March, 1983 to Mrs. Vaughﬁ,
whom he addressed as "Adminlstrative Secretary, Sclentiflc Research Councll,™ |
Thaf - "It Is clear from my Memorandum of Employment that | was employed by

Councl| and that the then chalrman signed the Memorandum on behalf of Councll.”l

The Memorandum of Agreement was In fact slgned by the Chalrman on behalf of the
Councll, although by s. 4 (4) of the Act the declslon to appolnt could have been
ctherwlse signlfled by a member authorised by the Councli or by the Technlcal
Dlrector. The argument ran further, that no offlcer of the Céuncl| has any

power under the Act to make an appolntment, or any power under the Interpretation

Act s. 35, to remove an offlcer, such as the appellant. S. 35 of the Interpretation

Act reads:
"Whoro by or under any Act a power to make an
appointment Is conferred, then, unless the contrary
Intfention appears, the authority having power to make
the appolntment shall also have power to remove
suspend, reappoint or relnstate any person appolnted
In exerclse of the power.®
Mr. Macaulay submitted that the respondents nor elther of them had
any power to dismiss the applicant. They had no orlglinal power In this regard.
Equally, there would be no delegated authority considering that in fact there
was no board actually In existence at the time. Mr. Macaulay examlned the

structure of the Sclentiflc Research Councl!| Act. More particularly, by s. 8 of

the Act the power of appolntment of agents, and servants of the Council| Is vested

In the Councli Itself. The decislon to appolnt Is signified under s. 4 (4) of
the Act as already mentloned. The Memorandum of Agreement having been signed by
Chalrman of the Councl! complied with the terms of s. 4 and s. 8 Since only the
Councll has the power to appolnt, It was argued, no offlcér of the Counci| has
any power under the Act to make an appolntment or any power under the Interpre-
tatlon Act to remove a fellow offtcér. Not even a Commlttee of Councl| has any
power to exerclse the powers under s. 8 (l). A|+hoﬁgh the Councl| possesses

power under s, |4 of the Act "wlith the approval of the Minlster to make

the



"regulations determining generally the conditions of service of the offlcers
and servants of the Councll|,” no such regulations have been made. It must be
pointed out that the letter dated |6th Aprll; |§82 offering an appolntment to
the appellant Indicated,inter alla, that thls appolntment "will as far as
possible be subject to the Councli’s Terms and Conditions of Service, a copy
of which Is enclosed." The heading of this document states that I+ has been
"Formulated under Sectlon 8 of the Scientific Research Councli taw No. 30, 1960."
There Is no evidence that these terms and condlflons were made wlth the

approval of the MInister nor that the document was ever publlished In the Jamalca
Gazette. The letter of appolntment advised that the terms and conditlons are
Incorporated Into the contract in so far as they are appllcable.

I+ was submitted to us that the appellant Is a contract officer
holding a fixed term appolntment, and the Terms and Conditions are Inconslstent
with the Memorandum of Agreement. In fact, In its relevance to the employment
the document "Terms and Condlitlons of Employment etc.,”™ by paragraph 2 (iv)
and (v) under the rubric "Letters of Appointment,” provides that -~ "(Iv) a new
member of staff prior to beglnning of work shall be given a copy of these terms

and conditions of employment and a letter of appointment setting out any

sectlon of these terms and condltlons that are not relevant; (v) in the case of

temporary or fixed term appointments any speclal provisions that may be agreed.”
There were no such dlrect references to any excluded terms or speclally agreed
terms In the particular contfact. |n so far as the contract of employment Is
concerned, the powers of "Dismissal™ and "Termlnatlion of Engagement” In

clauses 7 and 8 of the Schedule to the Memorandum of Agreement, and clause 15
of the "Terms and Condltions of Employment™ are noteworthy.

Under the Schedule, clause 7, the Councl! may dismlss an offlcer
for stated reasons. For example, 1f the offlcer shall at any time neglect or
refuse, or for a cause (excepting 1ll|-health not caused by hls own mlsconduct
as hereinbefore provided) become unable to perform any of hls dutles, to comply
with any order, or shall dlsclose any Information respectingthe affalrs of the
Council| to any unauthorlised person or shall in any manner mlsconduct himself.
“0On such dismlssal all rights and advantages reserved by thls Agreement cease.™

Clause |5 declares that -
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"(a) A fixed term appolntment will termtnate
In accordance with terms and conditions of
agreement, ..."

- {b) Appolintments other than for a fixed term
are terminable by one month's notice in writing
by either party If employment Is on & monthly
basls; If on a weekly basls by two weeks notlce
In writing by elther party.

~(c) The Councl| may terminate any appolntment
other than a fixed term appointment for cause with-
out notlce on payment of one month's salary In Ileu
of notlce In the case of employees on a monthly
basls and two weeks In case of employees on a
weekly basis.”

The striking feature of these contrasting provisions Is that they draw a clear
distinction betwaoen officers on fixed term appolntments, and offlcers whose
emp loyment Is not for flxed term but Is monthly or weekly. These powers,

whether of dismlssal or terminatlon of contract are stated to be In the Councll|,
¢

In the light of the foregolng, Mr. Henrlques argued that where clause
16 glves a right of appeal to Councll In relation to any matter affecting
appolniment, thls refers only to appolntment and does not refer to dismissal
and suspension. He dld argue that there is no right of appeal when there Is
terminatlon under the terms of a contract for a fixed term. The appellan?’s
contract contalns powers of termlination by notlce. In thls regard, |
unhesitatingly repeat the words of the Iearﬁed Chlef Justlce In his judgment In
the Full Court. He says:

"I+ Is frue that there are provisions of the documents
which @re Inconsistent the one with the other but the
concluslon seems lInescapable that such of the terms and
condltlons of the documents of March 1966 as are not
expressly provided for In the agreement of 22 April 1982
are Incorporated In the document of March 1966, which
are relevant. Clause |0 provides that an employee who
Is absent from duty wlithout permission from the head of
the Department or head of sectlon or commlts any other
misdemeanours shall be llable 1o disclplinary acilon.
Clause || sets out the penalties which may be imposed for
discliplinary offences and included among them Is the
suspension from duty without pay. Clause 16 as already
stated glves a right to appeal to Councll In reiation
to any matter affecting appointment. It Is quite clear
that offlcers of the Councl| regarded these provisions
as applicable to the applicant because he was apparently
suspended by the Technlical Dlrector under cl. |l for an
offence under cl. 10, and the Executlve Dlrector
expressly acknowledged the right of the applicant to
appeal to Councl! In respect of the disclplinary action
taken agalnst him. | shall therefore treat those
clauses as forming part of the applicant's agreement
with the Councll.,”
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| respectfully accept this dlscusslion and conclusion of the Iearned%
Chief Justice In so far as I+ specifically dealt with the apparent rights of
the appellant where It Is simply a questlon of suspension. But | go on to say j
that In my view the appellant’s position is different when one considers the |
termination of hls contract. For one thing, the decision, assuming that I+t
was legally effected, did not affect any right of the appellant which needed
tTo be protected as a right of property. |f the termination was legal, It Is
my view that the appellanf was not deprived of any right which was violated %
by the termination of his employment; as | have already polnted out he there- %
upon obtalned all that he was entltled to.

Mr. Macaulay endeavoured to equate the employment of the appellant
to that of a public officer, In competition with the argument of Mr. Henrlques |
that the appellant was not a public officer, enjoylng a statutory right or
privilege conferred upon him by the Memorandum of Employment or the Terms and
Conditlions of Employment. Whereas Mr. Macaulay argued that the appellant beling
a publlc offlcer could not be dismlssed wlithout a proper enquiry not only
according to hls interpretation of the contract but also by public law; o
Mr. Henriques what the appéllanf enjoyed was merely a right under a contract
between the parties which Is the realm of private law and not of public law,
éonslderlng that the Court is not here discussing the exercise of a statutory
power but merely the exercise by the Councl| of a contractual right under a
contract of employment.

This puts In neat focus a questlon posed by Lord Evershzd, in

dellvering his judgment In McCelland v. Northern lreland General Health Service

Board [1951] | W.L.R. 5% at p. 610:

"Whether in a contract of service made In the
twentleth century with a statutery body .....
It Is correct to regard the common law right,
of a master to determline hls servant's engage-
ment as of so well establlished and paramount

a characteor that the contract should be Inter-
preted as necessarlly subject to that right
(and a corresponding right on the part of the 1
servant) so that only the clearest express terms
will exclude 1t.7

First of all, It 1s well to bear In mind that statutory bodies may %
enter Into private contracts. As was submitted by Mr, Henrlques, and | agreec %
wlth him, though a body Is created by statute it does not necessarlly follow
that the relationships between Itself and Its servants or agents are necessarll*

statutory and so creates a public offlce. The relatlionship between the s+a+u+oﬁy
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body and Its servants, or agents Is a matter of a private contractual agreemenﬂo
In this case, the appellant was no more than an employee, whose relationship
with the Coungll was established by the relevant documents. 1 should add that
as | see It, there were no procedural limitations which prevented the Councl|

from dismissing him. ‘A relevant quotation Is from the advice of the Privy

Counci! in Vidyodaya University of Ceylon v. Sllva Cl1964]1 3 All E.R. 865 at

p. 875 C - F. Lord Morrls there defined the posltion of the respondents In

these words:

"It seems to thelr Lordships that a ‘teacher' who
has an appolntment with the University Is In the
ordinary legal sense a servant of the University
unless It be that s. 18 (e) [of the Universlty
Act, 1958] glves him some altered position.

"The clircumstances that the Unlversity was
established by statute and Is regulated by the
statutory enactments contalned In the Act of
1958 does not Invoke that contracts of employment,
which are made with teachers and which are subject
fo the provisions of s. 18 (e) are other than
ordinary contracts of master and servant:."
the

He compared/Vidyodaya case with Barbor v. Manchester Hospital Board [[1958] |

All E.R. 322.

In Barber v. Manchester Hospital Board (supra), one of the grounds

on which the plaintiff based hls claim was the ground of mala fldes. Before

dealling with this ground, Barry, J., made the followling prellminary remarks at |

p. 329 F - |:

"The law | think, Is clear, In ordlnary
clrcumstances, a master can terminate his servant's
employment and no one can question the motives of
The master In reaching a decision to do so. The
position differs somewhat in relation to statutory
bodles who can, of course, only act for the purposes
for which they are created. A statutory body has,
equally, an untrammelled right to terminate the
services of one of Its own employees by giving
appropriate notlce, provided that declision Is arrived
at bona flde. As | understand the meaning of the w
vord, It Is that the decision must be reached, and
honestly reached, In the bellef that It Is a declsion |
made In the best Interests of the objects of the ?
statutory body, namely, In thls case, the administration
of the health services In the reglon under the control
of the reglional hospltal board, and not made for some
wholly extraneous reason; an obvious extraneous reason
would be shown 1f It could be proved that a decislion to
terminate the employment of a servant was made, not
because 11t was genulnely or perhaps mistakenly thought
by the statutory authority that the termination of his
service was In the best Interest of the service which
They were admihistering, but because while knowing
that they were n- furthering the interests of that
service by dlsmissing him, the statutory authority
dismissed the servant owing to personal spite against him.
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"Then | think thelr decision could be Impugned In
the courts.

"One thing Is quite clear: the discretion
of the authority must be the governing factor In
cases of this kind, and the court cannot substli-
tute Its views whether or not a servant should,
In certaln clrcumstances, have been dismissed,
for the views of the authority, provided the views
of the authority were bonafide held. | need not
cite a great deal of authority on this point.
The law Is most fully explained In the judgment

of Warmington LJ in Short v. Poole Corpn. [1926]
Ch. 66 at pp. 90, 91.7

The occaslon for those remarks was the termination by a reglional hospital board
of the employment of a consultant, which was effected In non-compliance with

a clause of the contract which was subject to terms and conditlons of service
Issued by a Minister, and under which thore should have been a reference to
the Minister before the employment was ftermlnated by the hospital board.

Barry, J., held that the termination was not a nulilty as was contended for on
behalf of the plaintiff In that case. He quoted from the judgment of

Ltord Keith of Avonholm In Vine v. Natlonal Coal Board [1956] 3 All E.R. at p.

978, who sald that Vine's case -

"Is not a stralghtforward case of master and servant.
Normally and apart from the Interventlon of statute,
there would never be a nullity In ferminating an
ordinary contract of master and servant. Dlsmissal
might be In breach of contract and so unlawful but
could only sound In damages.V

At page 331, he indicated the following diSTlngUIshlng characteristic of

Vine v. Natlonal Dock Labour Board and Barber v. Manchester Hospltal Board:

#Giving thls matter the best conslderation that

| can, | am unable to equate this case to the
circumstances which were being considered by the
Court of Appeal and the House of Lords In

Vine v. National Dock Labour Board. There the
plaintiff was working under a code which had
statutory powers, and, clearly, In those clrcum-
stances, all the Lords of Appeal who dealt with

the case In the House of Lords took the view

that the case could not be dealt with as though

it were an ordlinary master and servant clalm In
which the rights of the parties were regulated
solely by contract. Here, despite the strong
statutory flavour attaching fo the plaintiffis
contract, | have reached the conclusion, that

in essence It was an ordinary contract between master
and servant and nothing more. In those clrcumstances
| feel bound to apply the general rule stated by
Lord Keith of Avonhoim In the passage which | have
Jjust read, and to reach the conclusion here that
the plaintiff's only remedy is the recovery of
damages, subject of course, fo any questlion
relating o some declarations which have been asked
for.”

it R - I
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He therefore refused declaratlions asked for and In the eVenT denied the
plaintiff's clalm that his employment with the reglonal hospltal board had
never been valldly termlnated.

In endeavouring to equate the posltlon of the appellant with that
of a public offlcer, Mr. Macaulay Inslisted that certaln cases which he clted
strongly supported hls contentlon that the respondents had no authorlity
delegated or otherwlse to termlnate the contract of employment of the appellant.

These cases were Kanda v. Government of Malaya [1965] A.C. 322; Re Genlah Saran

(1969) 14 W.l1.R. 361; Evelyn v. Chichestor (1970) W.l.R. 410; Re Langhorne

(1969) 4 W.1.R. 313. A careful reading of those cases dlscloses that they were
concerned wlth the questlon of whether a publlic offlcer (as the court so found
was the status of the employee In each of those cases) could be dlsmlssed at
pleasure without the authority exerclsing the power of dismissal flrst properly
observing the procedural sfeps set out by Regulations, and whereby the power to
dismlss at pleasure was clrcumscribed. In each case, the court was concerned
to enquire whether the power o dismiss could be delegaTed, also whether t+he
delegated power was properly exerclsed within the terms of the Regulatlons
glving the power to delegate.

Mr. Macaulay suggested that the words of Lord Denning when he

dellvered the judgment of the Judlclal Committee In Kanda v. Government of the

Federatlon of Malaya [1962] A.C. 322 at p, 332 under!lines the provislons of

s. 35 of the Interpretation Act. Lord Dennlng sald:

"In order to see who had power to dismiss
him [Inspector Kanda] 1+ Is necessary under
Art 135 (4) [of the Constltutlion of the
Federation of Malaya, August 31, 1957] to
ask who had power at that time to appolnt
an officer of hls rank for no one could
dIsmlss who could not appolnt.”

The Judiclal Commlttee In Kanda v. Government of Malaya [1962] 322

P.C. consldered the dlsmissal of a pollice inspector by the Commlssioner of
Pollce for Malaysia, when on the Interpretation of the extant and relevant
provislons of the Constlitution of the Federation of Malaya, It was declded
that since ..Merdeka: Day It was the Police Service Commlsslon and not the
Pollce Commissloner who had the power to #ppolnt and élsmlss members of the
pollce service. The dismissal of the appellant by the Commissioner was thore-
fore vold. [t should be noted that in fact, the Privy Councll stressed that

there could not be two authoritles with goncurrent power to appolnt members
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of the pollce service. Thelr lordships of the PrIVy Councl! were satlsfied that
the Police Service Commlssion had lawfully made the necessary appolntments:

"Thelir Lordships do not overlook the argument

of the Government that there was no conflict
[between the existing law and the constlitution].
The jurlsdictlon of the Police Service Commission,
they sald, would be satlsfied by entrusting them
with the power to appoint gazetted police officers,
leaving the Commissioner to appolnt all others.
Thelir Lordships cannot accede to this argument.
Under Article 140 [of the Constitution of the
Federation of Malaya] the jurisdictlon of the
Police Service Commission extends to all persons
who are members of the police service; and thelr
functions under Article 144 apply to all of them
also. The commission has the duty, and therefore
the power to appoint all members of the pollce
service, and not merely the gazetted police offlicers,
The Pollice Service Commisslon can, of course,
delegate any of Its functlons under articie 144 (b),
but still 1+ Is Its own duty and Its own power that
It delegated. |t remains throughout therefore the
author Ity which has power to appolnt, even when it
does It by a delegate.

~ "The result Is that on July 7, 1958, the

_Police Service Commission was the authotlty to

appoint an officer of the rank of Ingpector Kanda;

and therefore under article 135 (l) It was the

authorlty to dismiss him. The Commlssloner of

Police had no authority to dismlss Inspector Kanda

as he did. The dismissal was therefore void."

Re Saran (supra) was an appeal from an order of a Judge of the High

Court of Guyana refusing an order nisl ypon application for the {ssue of a wrlt
of certiorari. The Guyana Court of Appeal held that the procedural requirements
prescribed by the Constitution of Guyana for dismissal of a publfc servant had
not been followed. So that where the Public Service Commlssion had delegated
tc a Permanent Secretary the power of holding an enquiry Into the conduct of a

publlc officer, the Permanent Secretary could not properly delegate that power

to another officer. Créhe, J.A., oplned = "It Is therefore lawful for the
Public Service Commission, with the Prime Minister's consent, to delegate Its

function of removing public officers from the service to the Permanent Secretary |

of Health, and consequently, quite competent within the doctrine of implied
powers, for the l|atter to hold an Inquiry with respect thereto. It must be
conceded that the Assistant Secretary has no power‘éf removel or discipline, so

1T must follow he would have no Incldental powerifo hold an Inquiry." (p. 363 |

~to p. 364 A.)  And Cummings, J.A., at p. 372, pointed out that the

Cons™utlon expressly vests the power to remove persons holding or actlng
in public offices In Guyana In the Public Service Commisslon. It makes

provision for the delegation of those powers, but such delegation must be to
speclfled persons and In a speclfled manner. Agaln at page 372 | ~
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"The judgment of the learned +trlal judge does not disciose that he gave any
real consideratlon to the question of fthe jurlsdictlion of the Permanent and/or
Asslstant Secretary to perform a duty reposed in the Public Service Commlission.®

In Re Application by John Langhorne the Guyana Court of Appeal was

agaln concerned with dlsciplinary proceedings agalnst pubilc officers, and the
particular role of the Public Service Comisslon; more especlally by confirming |
the quasi-judicial nature of the power to remove and exerclse dlscliplinary
control over publlic offlcers. Be It noted that In the oral judgment delivered
by lLuckhoo, C., there Is the following passage at page 359 F: "Administrative
action will not be Invalidated merely by reason of an ostenslbly trivial
departure from the rules governing procedure and form, unless It #s.showni@nd |
repeat shown)that the error has caused the Individual affected to suffer
substantial detriment. Nofhlhg of this kind has been shown In this case, apart
from a bare statement that the appellant has suffered prejudlce.’

J. W. Evelyn v. William Chichester (1970) |5 W.|.R. 410 was a case

In which a government employee was &harged departmentally. It was held that the
ensulng departmental enqulry was In breach of Departmental Orders in that the
relevant procedure was not followed. The court examined the powers of dismlssal
vested by statute in the General Manager of the Transport and Harbours Deparfmenﬁ
and how It was exerclsed In the clircumstances. Luckhoo, C., set out the

rival contentions at p. 418 C - F:

"But the Sollcltor-General In arguing the case for
The appellant, contended that on a true c¢anstruction
of the provisions of the Transport and Harbours
Ordlnance tThe respondent was a servant of Government
serving at pleasure, and that such a person had no
legal right to complaln of hls dlsmlssal without

a hearlng. (The argument was not ralsed In the

Court below nor In the grounds of appeal but was still
heard). In contending for Crown Immunity he sald it
was enough for hlm to make good, the proposition that
the tenure of the respondent’s office was at pleasure
and If this succeeds then he would Invite the Court
fo conclude that iIf an offlicer Is serving at pleasure
he could be dismissed at will, even In defiance of
some other provislon which requires that he be heard.

"Counse| for the respondent In replylng In his
argument sald that the General Manager In this case
did not have the power to dismlss at pleasure because
he was In law obliged to conform with aforesald Orders
made under statutes. The General Manager of the
Transport and Harbours Depariment was vested with the
power to appolnt amplcyess and to dismlss them. Such
power being subject to such Departmental Orders as may
from tIme to time be made by the Governor.®
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Although the General Manager had by virtue of statute, the power to dismlss, :
This was not so absolute +haf£§ub|lc officer could be dismlssed at pleasure
without observing the procedure established by statutory orders. According to
Luckhoo, C., "From the very nature of thls express provlsion relating to the
General Manager's powers, It would be whoily Inconsistent to Imply or
attribute to him the absolute power to dismiss at pleasure when at every stage
the lImltation of the poweré which he enjoys Is made manifest.” Persaud, J.A.,;

at p. 435 dld not see the case as one of master and servant within the three

categorles formulated by Lord Reld In Ridge v. Baldwln [1963] 2 All E.R. at p.

71. On the same page of the report of hls judgment In Evelyn v. Chichester,

Persaud, J.A. descrlbed thc case before the Guyana court as one In which the
nroceedlngs taken agalnst the respondent purported to follow a procedure

prescribed by what amounts o delegated legislation, rather than action being

taken to dismliss the reépondenf at pleasure, and [f there has been a breach of

the procedure In any form as a result of which the respondent was precluded froﬁ
being heard, It does not now do credit to the argument of the appellant, that
he relles on the Crown's right to dismiss at pleasure.®

In stating his posltion, Mr. Macaulay malntained that he was not
seeking certiorar! to quash the declslon of the employer, the Councl!, eo nomine,
His attack concerned the abllity of one employee to dispense with the services 3
of another employee, and thus terminate the employment. Acknowledging that
certiorar! wil! not Ile agalnst the master where it Is a clear case of master
and servant rclationship, Mr. Macaulay +odk his stand on the contention that
certlorari will Ile In the other sltuation because fhe immunity of the employer
wlll not extend to the employee, who terminates the employment of a fellow
employee. The doctrine of vicarious liability 1s unknown In certlorari
proceedings.

Although the letter from the Adminlstratlive Secretary was written
under the letterhesad "Sclentific Research Counci|™ and was ended "Yours
sincerely, Sclentitlic Research Cduncli,” Mr. Macaulay argued for the appellant
that she did not say on whose authorlty she slgned, bearing In mind also that

she does not come within the category of persong mamtioned in s. 4 €4) of the

Act who can sign documents conveying the decision of the Councit.
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Mr. Macaulay's criticlsin that the maxim de]egafus‘ﬁon pofesf o
delegare appllied In thls case, carried his argument to the point that the
Councl| could not ratlfy what ‘the respondents had done, because the Councl |
Itself had no power to delegate the exercise of the power of dismissal to these
persons. | am not at all sure that the position I$ as absolute as that. Of

Relations
course, as Lord Kilmulr sald In Vine v. Nationa! Dock Labour/Board [1956] 3

Al ER, 939 at p. 943, It Is necessary to conslder the Importance of the duty
which Is delegated and the people who delegate. *in this case, the duty Is to ?
conslder whether a man Is to be outlawed from the occupation of a Ilifetime -~ .,;
my vlew Is that this duty in this scheme is too Important to delegate uniess

there Is an express power.” In the same case, lord Somervell spoke tThus at p.

951

"The questlion In the present case Is not whether

the local board falled to act judiclally in some

respects In which the rules of jJjudiclal procedure

would apply to them. They falled to act at all

unless they had power fto delegate. In deciding

whether a person has power to delegate one has to

consider the nature of the duty and the character

of the person. Judicial authority normally

cannot, of course, be delegated, though no one

doubted In Arlidge’s case [1915] A.C. 120 that

the local government board could act by officlals

duly deputed for that purpose, whether or not the ‘
act to be done had judicial Ingredlents. There are o
on the other hand, many administrative duties which !
cannot be delegated. Appolintment to an offlce or :
position Is plalnly an administrative act. |f under

a statute a duty to appoint Is placed on the holder

of an office, whether under the Crown or not he would
normal ly have no autherity to delegate. He could take

advice of course, but he could not by a minute,

authorise someone else to make the appointment withcur
further reference to him.%

Denning, L.J., also, sald In Barnard v. National Dock Labour Board [1953] | All!

E. R. 1113 at p. 1119 A:

"While an administrative functlion can be delegated,
a Judlclal functlion rarely can be. No judiclal
tribunal can delegate Its functlion unless It is
enabled fo do so or by necessary Implicatlon. In
Local Govt Board v. Arlidge the power to delegate
was glven by necessary Impllcatlon, but there is
nothing in the Scheme authorlsing the board to
delegate its function ..... Next it was suggested
That even 1If the board could not delegate their
functions, at any rate they could ratify tThe actlons
of the port manager, but if the board have no power
To delegate thelr functlons they can have no power
to ratify what he has already done. The effect of
ratification is to make 1t equal to a prlor command,
but as a prior command In the shape of delegation
would be useless, so also Is 'a ratification.”




In Barnard's case the port manager was treated as a usurper
exerclsing powers which the board had nc autherity to delegate to him. In !iggi§
case the dismissal was also without proper authorlty. Both cases raised the
questlon of the delegation of quasi-judicial powers undsr the scheme for the
emp loyment of dock workers.

At first reading the foregoing remarks by high judicial authority
would seem to support the contentlons of Mr. Macaulay which would nultify the
termination of the employment of the appellant. Except that the forgoling
remarks were made in relation to special circumstances, that the statutory schemé
had glven the employees a status of which he could not be deprived unless the
statutory powers were strictly exercised. |Indeed, reference to the advice of
the Judicial Committee in Francis v. Municipal Councillors of Kuala Lumpur

) ) further
[19627] 3 All E.R./exemplifies this. There the appel lant alleged that he was

wrongfully dismissed, and claimed a declaration that the termination of his
emp loyment was unlawful and that he was entitled to continue in the employment
of the respondents. The respondents were the employers of the appellant, but
by virtue of s. 16 (5) of the Municlpal Ordinance, 1948 of the Federation of
Malaya it was the President of the Council who had power to dismiss him. In
the view of Lord Morrls at p. 633 1:

“For the purposes of this appeal It must be accepted

that the dismissal of the appellant was Irregular; the
letter of October |, 1957 shows that the dismissal was

by the counci! and was not the result of an exercise by the
president of his power of dismissal. |t Is apparent
however that the argument for the appellant rests on a
technicality. The president was a party to the decision

of the establishment committees at thelr meeting on Sept.
[8. So also was he a party to the decision of the full
council at thelr meeting held on Sept. 30, at which he
presided. ..., |t appears .... both that the president
would have been prepared either before or on Sept. 30

To remove the appeliant from his offlce and also that he
concurred In the decision of tThe councll to terminate the
applicant's services. Accepting the decision of the

Court of Appeal, the position on Oct. |, was That the
removal was by the council and not by the president. The
council were his employers but having regard to the provislions
of the ordinance the termination of his service constituted
wrongful dismlissal.”

Consequently, the remedy of the appellant was damages for wrongful dismissal.
in holding that there were no special circumstances which would attract the
declaration sought, Lord Morris expressed the Inappositeness of the ratio of

Vine's case to the facts with which the Judicial Committee was then dealing.

His views at p. 638 B - C were:




"Even if, as counsel for the appellant submltted
the terms of the appellant’s service could by
reason of the ordinance be regarded as statutory,
that formula does not, In thelr lordships view,
make the present case at all analogous with Vine's
case. |t could not be suggested that, In the
absence of the declaration, which Is sought, the
appellant would be disabled from working as a clerk
or clerical assistant. A declaraticn as sought In the
present case would lnevitably amount to or Involve
specific performance of the appellant's contract

of service - 1f It were practically effective.”

In Vine's case the declaration was to establish the value to the employee of his 
being in the scheme.

On the maxim delegatus potest non delegare | quote from two leading
text books on administrative Iaw.‘ Firstly, the view of S. A. deSmith Is
expressed In the 4th edition by J. M. Evans of his monumental work “Judicial
Contro! of Administrative Glscretion® at p. 30i:

"The maxim delegatus non potest delegare does not
enunciate a rule that knows no exception; It Is a
rule of construction to the effect that 'a
discretion conferred by statute is prima facle
intfended fto be exercised by the authority on which
the statute has conferred It and by no other
authority, but this Intentiun may be negatived by
any contrary intention found in the language,
scope cr object of the statute. But the courts
have sometimes assumed that the maxim does lay
down a rule of rigid application, so that
devolution of power cannot in the absence of
express statutory authority be held to be valid
unless it Is held to fall short of delegation.

In this way, an unreasonably restricted meaning
has often been given to the concept of
delegation."

Secondly, from "Administrative Law” by H. W. R. Wade. |In the fifth edltion
of that valuable work he polnts out (page 319) -

"The maxim delegatus non potest delegare Is sometimes
invoked as 1f It embodled some genera! principle that
made It legally impossible for statutory authority to
be dclegated. In reality there is no such principle
and the maxim plays no real part in the decision of
cases, though It Is sometimes used as a copvenient
label. The proper home is in the law of agency, where
it expresses the point that a principal who must accept
lTability for the acts of his agent will not accept It
for the acts of his agent's agent; but even here there
are wide exceptions. In the case of statutcry powers
the important question is whether, on a true con-
struction of the Act, 1t Is intended that a power
conferred upon A may be exercised on A's authority by
B. The maxim merely indicates that 1t Is not normally
allowable,”

General ly speaking, the nature or classification of the power can be lmporTan+°f
I+ belng cons . i
[+ being conslidered that nelther legislative nor judicial power can bo dolegated,

whereas administrative power Is delegable and may be acted upon though not
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expressly delegated. The necessary authorlty to delegate can be Implied. In

Nelms v. Roe [1969] 3 All E.R. 1379 Lord Parker, C.J., polnted to the relatlion-
ship which obtalns between a Minister of Government and the officlials in his

Ministry:

"It has always been a principle in this country
that a Minister being responsible to Parllament
for acts of offlcers of hls department and

having to act through others, an act done by the
proper offlcer of his department ls the act of the
Minister, the proper responsible officials are

the alter ego of the Mintster, and accordingly no
questlon of delegation arises.”

In Nelms v. Ros : a police Inspector had signed a request fot Infor-

mation under the Road Trafflc Act 1960, s. 232 (2) (a) (e). He had recelved’
oral authorlty from his Immediate superlor, the superintendent of poljce for
the police sub-divislon In which the offences were committed. The Inspector
signed the form "on behalf of the Commiséloner of Police fof the Metropolls.”
The superintendent himself had no written authority from the commissloner to

act In the matter, nor had the Inspector any such authorlity from the commlssloneﬁ.
*the ;
Lord Parker, C.J., dld not apply fabove quoted and well-known principle, which he |

had eariler expounded, to the facts of the case then before the Queen's Bench

Dlvislon. At p. 1382 he sald:

"It 1s not, | think, sufficlent to say that It is
a princlple which Is applicable whenever It Is
difficult or Impracticable for a person to act
himself, In other words that whenever he has to
act through others the princlple applles. lIsee
grave dlfficulties In going that far,and
accordlngly as 1t seems to me Superlintendent
Willlams was not, by reason of hls posltion the
alter ego of the Commlssioner but merely had
implied delegated authority from the Commlssioner.™

The response of the Lord Chief Justice to the further argument that there
could not be any further delegation from the superintendent fo the Inspector,

is now quoted:

"For my part, | have come to the concluslon That

In this case It would be proper to Infer that the
delegation which | find exlsts from the Commissioner
to Superintendent Williams Includes power for him to
get a person in his unlt in a responsible position
In the case of lInspector Hicks to deal with the
matter .... the proper Inference to be drawn from
the facts here is that the further delegation to
Inspector Hicks was one which was done wlith the
Implled authority of the Commissioner, the origlnal
delegator.

In 1975 I+ had been held In R. v. Post Office, ex parte Byrne

(1975) 119 Sol, Jo. 341, [1975] t.C.R. 22| that there can be no order for



order by the Supreme Court, Mr. Maéaulay wrote the Chalrman of the newly

certlorar| where a domestlc tribunal derives authorlty under a contract. The
applicant, a telephonist, employed by the defendants, was given a suspended dis-
missal for 12 months by the general manager under the defendants'! wrltten
dlsciplihary code. The Queen's Bench Dlvision (Lord Widgery, C.J., Ashworth and
Bridge, JJ.) adjudged that the general mahager derlved his authority over the
applicant by virtue of the contract of employment, and not by the law of the
fand. Acdordlng to Bridge, J., the authorities emphasised the still subsisting
limitation that private domestic tribunals had always been outside the scope of
certiorari, slnce +he1f authority derived solely from contract. The only legal
authority which a superior employee could exerclse was through a contract of
employment. A superior officer did not affect the appiicant’s rights as a
subject but merely as an employee.

| hold that due to the helrarthéal structure of the administration
of the Council, the respondents would have In the clrcumstances of the case
the Implied authority to fermina+e the conttact of employment of the appellant
with the Councll. 1% cannot be sald, and I+ was not shown that terminating
the employment was done arblitrarily. They have not usurped any functions of
the Counci!| pertalning to the contlinued employment of the appelfant,
especially when It Is recalled that after the new Councl! was appointed It Is
clear from the following fact that the Counci| secepted and ratifled their

terminating the contract. On the [0th May, 1983, subsequent to the ex parte

appolnted Councl| complaining: "The Administrative Secretary had usurped the
powers of the Councl! By terminating the contract of my client.” He also |
expressed the hope "that Council will have no objections to the request of my
client to be afforded the opportunity of appearing with a legal adviser before

the Council in the prosecution 6f his appeal.” On behalf of the Council,

Messrs. Livingston, Alexander and Levy, Attorneys-at-Law, replied ln the follow-
Ing terms: "The Sclentific Research Councl| will not be dealing with the Appeal
on, behalf of your client, and accordingly, the Motion filed by you for hearing |
on the 30th May 1983 will have to be flnally dealt with at that time."™ This j
unequlvocal reply could not be regarded otherwise than an acceptance and i
ratification of the actlon by the respondents. |+ wasézlear indication that |
t+he Councl! did not intend to re-employ the appellant. fﬂﬁdeed; ]fﬁone follows

the trend of the authorities the Council was taking the stand that they could |

no* be compelled to retain the appellant under confract.
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The administrative act of terminating the contract, contended
Mr. Macaulay, can be quashed by certlorarl, on the strength of cited dicta in

the judgments delivered in R, v. Commissioner of Police, ex parte Tennant (1977).

I5 J.L.R. 79, by Vanderpump, J., at p. 8| |, and by Wright, J., at 85 1, In
which the Full Court held that the regulatlon under which the Commissioner of
Police purported fo dismlss the applléan* dld not glve him a power of perempfory‘
dismlssal, and therefore the rules of natural justice applled. Thase |learned |
Judges founded thelr oplnlons on the remarks of Lord Denning, M.R., in

R. v. Barnsley, Metropolitian Borough Counci!| [1976] 3 All E.R. 452, at p. 457,

that In that case the action which was belng considered was an administrative

decision "but even so, the court has jurlsdICTIon to quash it. Certiorar! will
|

[Te to quash not only judlcial decisions, but also administrative declsions.” [t

must be recalled, however, that R. v. Barnsley, ex parte Metropolitian Borough

Councl| addressed the grant of a |icence o erect a stal | by the authority havlné

statutory power to regulate the market. The gravamen of the judgments was that
since the declsion to terminate the |icence of the applicant In that case 1
affected his common law rights as a stall holder, the authority had a duty to
act judicially Tn deciding whether to terminate the llcence. This they had
falled to do when they took evlidence at the relevant enquiry from The prose-
cuting party In the absence of the applicant, and allowed the prosecutor to be
present at thelr delliberations. The rules of natural justice had been breached,
so that certlorari would lle. Interestingly, Scarman, L.J., tThought that as
between the owner of the market and the stall-holder there [s a contractual
eclement, yet "there Is also an element of public law; the enjoyment of rights
conferred on the subject by the common law. | think, therefore, on analysis, |
1t Is clear that the corporation In Its conduct of this market 1s a body having |
legal authority to determine questions affecting the rights of subjects. | ThInA
also It must follow that It is under a duty to act, In the broadest sense of ‘
the term, judicially because, although the end product of a negotiation between
the corporation and a would-be trader Is a contractual |icence, that licence Is |
avallable 1n accordance with the discretlon conferred by a statute which \
regulates a common law right." (p. 458 h-1) |

Incidentally, In that case reference was made to Lord Reld's oplInion

at p. 73 D In the report of Ridge v. Baldwin [1963] 2 All E.R. 66 (H.L.)

referring to cases which "deal wlth decislons by minlsters, officlais and bodles
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"of varlous kinds, which adversely affected property rights or privileges of
persons who had no opportunity or no proper opportunity of presenting thelr

cases before the deélslons were glven." Llord Reld, In adverfing fo +hése cases,
made the point that what the watch committee had to conslder was not a stmple
quesflon’whefher or not the appellant should be dlsmissed, especially when

"It Is now clear that the appellant's real Interest In this appeal s to try to
save hls penslon rights.” The administrative action Impinged on the rights

of the chief constable against whom no charge had been made before the watch

committee, nor any enquiry held Into charges of negligence.

In R. v. Llverpool Corp. exp. Taxi Fleet Operators [1975] 2 All
E.R. 589, Lord Denning, M.R., sald at p. 59| c=d:

"I+ 1s perhaps putting 1t a little high to say

they are exercising judielal functions. They

(the corpcretion) may be sald to be exercislng

an administrative function. But even so In our

modern approach, they must act falrly; and the

court will see that they do so."
And Roskllt, L.J., at p. 598 sald:

"The power of the Court to Interfere is not

}imited as was once thought to those cases

where the functlion In question s judiclal or

quasi judicial. The modern cases show that this

court will Intervene more widely than In the

past. Even where the function Is sald to be

administrative, the court will not hesltate ‘o

Intervene In a sultable case 1f It 1s necessary

In order to secure falrness.™”
[T thus becomes clear that merely to say that this was a case of an admlnlsfraTIvé
declsion for which certiorari Ifes to quash Is nof.an accurate statement of [aw.
Such adminlstrative decislon must affect some right or property which needs to
be protected upon due enquiry. In the Instant case, the appellant cannot
sucdessfully complaln that he had lost any contractual rights when his engage-
ment with the Council was terminated, according to the contractual terms.
Although this initial stand by Mr. Macauay was abandoned by him after conceding
to Mr. Henrlques' argument that the concept of natural justice does not arise
In cases of termination of employment accordlhg to contract, | think the matter
sufficlently Important to consider In greater detall the complaint In Ground 4
of the Grounds of Appeal whlch challenged, "flrstiy, assuming that Councl| or
Committee of Councli existed at the time those decislons were taken unfalrly
because (1) the applicant was led to believe that he would be heard and

(11) was In fact not glven an opportunlity to dispute or challenge any allegations
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"which affected his appointment and tenure of offlce; secondly, these declsions
were not made In good falth." This suggestion of lack of bona fides has not
béen proven and must, In my view, properly be shown by the appellant.

It 1s not enough to indicate that the respondents had, by +ermlna+lng‘
the contract of the appellant deprived him of the opportunity to exerclise a right:
to appeal. The speciflc complaint was that the two respondents had led the
appel lant to believe that hls appeals against suspension would be heard, but by
terminating his employment they took steps to sea that his appeals were not heardJ
Supportive of thls argument, Mr. Macaulay placed heavy reliance on the principle |

lately relterated by the decision of the Privy Councll| In Attorney General of

‘Hong Kong v. Ng Yuen Shim [1983] 2 All E.R. 346. The principle Is, that where

a public body or officlal had ralsed legitimate or reasonable expectations that
a hearing would be held before any officlal actlon would be taken agalnst a
person In the particular clrcumstances of the case, the court should intervene
by certiorari if the officlal or public body acts contrary to the announcement
or declaration which ralsed those legltimate or reasonable expectations. Lord
Fraser of Tulleybutton envisaged that "the expectations may be based on some 1
statement or undertaking by, or on behalf of the pubifc authority which has the
duty of making the decision If the authority has, through Its officers, acted
In a way that would make 1t unfair or inconslstent with good administration for
him o be denied such anh ehquiry."™ (p. 350 h) He further saild at p. 351 g - h:

"The justiflcation for it Is primarily that, when a public

authority has promised to follow a certaln procedure, it

Is In the Interest of good administration that it should

act fairly and should implement its promise, so long as

implementation does not interfere with 1ts statutory duty.

The principle Is also justified by the further consideration

that, when the promise was made, the authority must have

considered that It would be assisted in discharging Its

duty fairly by any representations from Interested parties

and as a general rule that is correct.”

The Privy Council applied the stated principle to the complaint by

an 1llegal immigrant to Hong Kong, that despite the Government's announcement
that the case of each tllegal immigrant would be dealt with on Its own merits,
a "removal order" had been made against him as an lilegal immigrant without the
Hong Kong immlgration authority giving him a hearing. §

The Privy Council In Attorney General of Hong Kong v. Ng. Yuen Shim

discussed the case of Re Liverpool Taxi Owners Assoclation [1972] 2 All E.R. 589,

which had earlier explored the application of the principle. In Re Liverpool
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the Court of Appeal allowed an appeal against the refusal of an order of prohl-
bition directed to the local authority prohibiting 1t from granting an Increased
number of taxicab |Tcences, without first hearing any representations by the
applicants or others having Interest In the matter of the grant of such |icences.
Thls was because of a previous undertaking In that regard by the council. |t
Is Important to observe that the court order was I|Imited to ensuring that the
corporation followed a falr procedure by holding an enquiry before reaching a
declision; provided such procedure was followed, the decislon of how many
I Tcences should be Issued was left with the corporation to whom It had been
entrusted by Parliament.

What Is singularly clear at this point |s that those cases were
eminently concerned with the relationship between a public authority and the
members of the public whose rights had to be considered because those rights were
affected by the declslon of a public authority. So long as the publlc authority
carried out in a falr manner the policy which had been determined upon the
consonant discharge of its publlic dutles would not be restricted by the courts.
Speaking of the principle that a corporation cannot contract out of I+s statutory

dutles, Lord Denning, M.R., remarked In his judgment In Re Liverpool Tax! Owner's |

Assoclation at p. 594:

"But that pkinclple does not mean that a corporatton

can glve ah undertaking and break it as they please.

Sc long as the performance of the undertaking is

compatible with thelr public duty, they must honour

It.m
While Rosklill, L.J., saw no need and necessity for the Court to determine the
numbers of tax! |icences which was a matter of pollcy for the councili, he never-
theless Insisted that -

"This Court Is concerned to see that whatever policy

the corporation adopts Is adopted after due regard

to all the conflicting inferests." (p. 596)

These cases addressed The[ij+ua+ion in which 1t was sought to

with

redress the complalnt by the citizen/remedies for the infringement of rights
protected by public law. Thls redress Is and has always been avallable on an
application for judictial review whereby the superlor courts exercise their

supervisory jurisdiction over statutory tribunals. Lord Diplock In the course

of his judgment in O'Rellly v. Mackman [1982] 3 W.L.R. 1096, distinguished the

exercise of powers by a statutory tribunal "as contrasted with a domestic

+ribunal upon which powers are conferred by contract between those who agree Yo
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to submit to Its jurisdictlon.”™ " (p. [10l D) At p. 1100 G - p. 110l B, he put

the question In perspec+l§e as fol lows:

"I+ Is not, and could not be contended, that the
declslon of the board (of Visltors of Hull Prilson)
awarc.ng him (the appellant) forfelture of remisslon
had Infringed or threatened to Infringe any right of
The appellant derived from private law, whether
common law right or one created by a statute. Under
the Prison Rules remission of sentence Is not a
matter of right but of Indulgence. So far as private
law Is concerned all that each appellant had was a
legitimate expectation, based upon hls knowledge of
what Is the general practice, that he would be granted
tThe maxImum remission, permitted by rule 5 (2) of the
Prison Rules, of one third of hls sentence If by that
time no disclplinary award of forfeiture of remlsslon
had been made against him. So the second thing to be
noted is that none of the appeltfants had any remedy
In private law.

~ "In public law, as dlIstingulshed from private
law, however, such legitimate expectation fave to each
appellant a sufficient Intcrest to challenge the
legality of the adverse disclplinary award made agalnst
him by the board on the ground that In one way or another
the board In reaching its declsion had acted outwlth Its
powers conferred upon It by the legislation under which
1T was acting; and such grounds would include the board's
fallure to observe the rules of natural justice, which
means their declslon-making process, and | prefer so fo
put 11." ‘

The case Itself was concerned with whether judiclal review was the only remedy
to bring the prisoners' claims against the prison visitors before the Court.

In fact, thelr clalms had been brought, as to three of the plalntiffs, by writ

in the Queen's Bench Divislon of the High Court against the Board al legling that f

It had acted In breach of the Prison Rules and the rules of natural Justice,
and clalming a declaration that the Board's findings against them and the
penaities awarded were vold and of no effect. As to the fourth plaintiff, he

started proceedings in the Chancery Division agalnst the Home Office and the

‘Board of Visltors alleging bias and clalming a declaration that the Board"s

adjudication was vold for want of natural justice. The context of the judgment |

of Lord Diplock (the other Law Lords concurring) was the new procedure for
Judiclial review introduced by R.S.C. Ord. 53; what was at Issue was whether
such review could properly be sought by proceedings begun by writ or by

originating summons Instead of using the new procedure lald down by R.S.C. Ord.

?3.

1
The House of Lords dismissed the plaintiffs' appeal, In the terms of the headnof%,

+hat since all the remedies for the infringement of rights protected by public

law could be obtalned on an application for judicial review, as a general rule
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It would be contrary to public policy and an abuse of the process of the Court

for a plaintiff complaining of a public authority's infringement of

law rights to seek redress by ordinary action and that, accordingly

his public

s Slnce In

each case the only claim made by the plalntiff was for a declaration that the

Board of Visi4ors!' adjudication agalnst the plaintlff was void, it would be an

abuse of the process of the court to allow the actlons to proceed and thereby

avold the protection afforded to statutory tribunals. To quote Lord Diplock

at p. 1108 G~H:

"So Order 53 since 1977 has provided a procedure

by which every type of remedy for Infringement of

the rights of Individuals that are entitied to
protection In public law can be obtalned In one and
the same proceedlng by way of an application for
Judiclal review, and whichever remedy 1Is found to be
the most appropriate in the light of what has

emergad upon the hearing of the application, can be
granted to him. |f what should emerge Is that hisg
complalnt Is not an infringement of any of his

rights that are entltled to protection In public law,
but may be an Infringement of hls rights In private
law, and thus not a proper subject for judiclal
review the Court has power under rule 9 (3) instead of
refusing the application to order the proceedings to
continue as If they had begun by writ. There Is no
such power under the R.S.C. to permit an action begun
by writ to continue as If It were application for
Judiclal review ....."

The real emphasis by this case In our present clrcumstances is that

the writ of certlorart Is not to be sought otherwlse than where a decislon cf

any body of persons having legal authority to determine questions affecting the

rights of citizens Is quesfioned.‘ It Is not avallable to determine those rights .

where they are solely derlved from contract.

In all the cases whero the last has

to be decided the only, If not the principal remedy sought, was a declaration

that the decision was null and void. Interestingly enough, as Lord Diplock

polnted out at p. 1106 G-H:

Further:

To this | would add the case of Stevenson V.

2 All E.R. 941. A trade uni

".... from the 1950's onwards, actlons for deciaration of
nul I ity of declslons affecting the rights of Indivliduals
under public law were widely entertained, In parallel

to applications for certiorari to quash as means of
obtalning an alternative remedy.”

n_ ... of those cases in which this practice was approved,
Vine v. Natlonal Dock Labour Board [1957] A.C. 488 and

Rldge v. Baldwin [1964] A.C. 40 Involved as well as
questions of public law, contracts of employment which

gave rise to rights under private law."
United Road Transport Union C1977]

on officliai had been dismissed from an cffice which
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he held under a union rule that an offlcial of the unlon held offlce so long as
he gave satlsfaction to the executive committee of the unfon. The officlal was
not Informed before the hearing of the charges agalnst him, so that he could
deal with those charges. At the hearing a request for the charges and the
evldence to be put Into writing was refused. The questlon was whether the
executive committee was bound to comply with the rules of natural justice.

The Court of Appeal (Buckiey, Orr and Goff, L.JJ.) dIsmlssed the appeal of the

unfon who contended -

", ... that the principles appllicable here are those
applicable to the dismissal of a servant by his master,
whereas Lord Reld polnted out in Rldge v. Baldwin,

the master Is under no obligation to hear the servant
in hls own defence (and see Malloch v. Aberdeen Corpn.
C1971] 2 Al E.R. 1278 at 1282, 19711 T W.L.R. I57% at

p. 1581). Counsel for the unlon contends there Is no
clrcumstance in this case which elevates the plalntiff's
position to that of an officer whose tenure of his office
or whose status as an officer cannot be terminated without
his belng glven an opportunity to answer any charges made
against him or any criticism of him or of hls conduct."

This summary by Buckley, L.J., of the pertinent questlions raised on the case

led him to say that -

"In our opinlon, 1t does not much help to solve the
problem fo try to place the plaintiff in the category

of a servant, on the one hand, or of an officer, on

the other. It is true that In Rldge v. Baldwln

Lord Reid divided cases of dismissal, Into three classes:

(1) dismissal of a servant by his master; (2) dismissal

from an offlce held durlng pleasure, and (3) dismissal
from an offlce.when there must be something against a

man to warrant hls dismlssal, but he goes on In the next
paragraph to point out, that although In a 'pure master
and servant case,' the master need not hear the servant
in his own defence, dlsmissal of a servant by a master
can resemble dlsmissal from an offlice where the body
employlng the man is under some statutory or other
restriction as to the grounds on which It can dismiss {ts
servants. Moreover, the problem Is not conflned to
termination of contracts of employment, [t may arlse In
relation to the termination or denial of a privilege as in
Russel| v. Duke of Norfolk [1949] | Ail ER. 109, or of an
office which does not Tnvolve any contract of employment
as in Green v. Amalgamated Engineering Unfon [1971] 1 All
ER |148; [1971] 2 Qg 75, In our judgment a useful test
can be formulated In this way. Where one party has a
discretionary power to terminate the tenure or enjoyment
by another of an employment or an offlce or a post or a

privilege is that power conditional on the party lInvested

with the power belng first satisfled on a particular polnt
which involves investigating some matter on which the other
party ought In falrness to be heard or to be allowed to

give his explanation or put hls case? [f the answer to

the question Is yes, then unless, betore the power purports To
have been exercised, the condition has been satlsfied after
the other party has been given a fair opportunity of being
heard or glving his explanation or putting his cese, the

power will not have been wolt exercised.”
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In Stevenson's case, the contractual nature of hls employment gave

the plaintiff a status which rendered dismissal a serlous ma?*er for him. 1t
necessltated the unlon executive committee advising the union officlal in what
way they thought his performance of his duties was unsatlisfactory. He was not
so informed, and the hearing was held without hls representations belng heard.
In the Instant case, the appellant had been informed 16 +53 course of Internal
correspondence between himself and the offlcers abovemenfloggd of the charges
agalnst him. In his letter of the |4th February, 1983, the Technlcal Director
had polnted out to the appellant: "Unless marked Improvement is shown in your

performance within the next two months, serlous thought will be given to

tormlnating your setvices."” The appellant replied In writing refuting those grave?

charges and expressing hls Intention to appeal. The question therefore arises
whother the appellant in this case can show a right over and above the rights
created by the contract of employment? |Is thls a case of a "pure master and

servant” which term Lord Wllberforce In Malfoch v. Aberdeen Corpn. [1971] | W.L.R.

578 H.L. at 1596 A took to mean "cases In which there Is no element of public
emp loyment or service, no support by statute, nothing in the nature of an
offlce or a status which is capable of protection."? 1t was the further view
of Lord Wilberforce that "If any of these elements exists, then, In my oplnlon
whatever the terminology used, and even though in some inter partes aspects
the relationship may be called that of master and servant, there may be
essentlal requirements to be observed, and fallure to observe them may'resulf In
a dismissal being declared to be vold." Lord Wllberforce indicated that the
case with which he was then dealing had "incidents of the gmploymen* laid down
by statute or regulations, or code of employment, or agreemenf," other than the
fact that the officer was appointed at pleasure. There the officer or servant
normal ly has no right to be heard before being dismlssed. Notwithstanding,
Lord Wilberforce indicated that the Courts would have to examine "the framework
and context of the employment to see whether elementary rights are conferred
upon him expressly or by necessary tmpliceticn and how far these oxtended."
Malloch was an Instance in which there were strong fndications that the school
toacher had a right to be heard In appropriate ¢ircumstances.

At the same time, note the dissenting Judgmentsof Lord Morris of
Borth-y-Gest and Lord Guest. Lord Morrison of Borth-y-Gest expressed his

opinlon on the basis that although the appellant held the necessary qualifications
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as a teacher he had falled to reglster as required by statute. The contention

for the appellant that the resolution of the education authority to dismlss him
was contrary fto natural justlice should be looked at with regard to the terms
upon which the appellant was employed. In this light, Lord Morris sald:

"|f the basis of hls service was such that the relatlon-
ship of master and servant was established, thon subject

to compliance with statutory requlirements and subject to

the glving of appropriate notice (or to appropriate payment
In |leu thereof) there could be dismlssal for good reason or
for bad reason or for no reason. It Is clear that the
education authority proceeded on the basis that they could
not lawful ly continue to employ the appellant.”

Later in his judgment Lord Morris oplned:

"|f the legal basis of the appellant's employment was
that of master and servant, then he had no complaint

In law If he was not heard; nor could he complaln of
dismlssal even had It been decided upon for an
Inadequate reason or for an erroneous reason or even for
no reason." (P, 1586 E)

According to Lord Guest the appellant had no right to be heard:

"Under the terms of the appellant’s employment the
respondents were entitled to dismiss him for any or
for no reason and were therefore not bound to glve
him a hearing before they dismissed him..... It
was at one stage of the argument suggested as 1 under-
stood It, that because the respondents were a public
body they were bound to glve the appellant a hearing
before dismissing him. Thls really Is unsupportabloe
and, If right, would Involve that any public
corporation would be bound to glve every employec a
hearing before dismlssing him., This Is not in my view,
the law of Scotland, and, so far as | am aware, has never
been suggested on the other slde of the border.”

(P. 1592 A)

None of the foregoing opinions vitiate the observations of Lord Wilberforce at
p. 1597 B - D. He cautioned:

"The vigour of the principle (of dismissal without

notice where employment Is at pleasure) Is often In

modern practice mitigated for It has come to be

perceived that every possibility of dismissal without

reason being given - actlon which may vitally affect a

man's career or his pension, makes It all the more

Important for him In sultable clrcumstances to be able

to state hls case, and, If denied the right to do so,

to be able to have his dismlssal declared void."

The dlvergent judgments In Malloch were based on the Interpretatlon
of the particular statute although there was agreement on the basic principles.
in the Instant case, Mr. Macaulay Intimated that the proceédlngs were brought
+o achleve erasure from the record of suspenslons referred to In the motion;
also to remove from the record of a statutory body an unlawful declsion of a

purported termination consequent on these suspenslons. He contended that

these were wlthin the foregoing views of t+heir Lordships. | do not agree.
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But has he chosen the proper medium to achieve his objective?

Yes, he sald. Because where a body of persons such as the respondents, seeks
to act without authority or in excess of jurisdiction, and have so acted, the
appropriate remedy Is application for certlorari, and the fact that no objection |
Is taken Is Irrelevant because In such a case, certlorarl goes ex debito jusfl*laﬁ.
Certlorari Is the only effecfl?e and convenlent remedy, even assuming that there 1

are other remedies. He discounted the efflcacy of an application for a

declaration agalnst the Council on the ground that the applicant would have to

to plead that 1t did not terminate the employment that would be a complete
answer to the application. As | have already pointed out, In the event and in

.when
the clrcumstances of this case, the Council/eventually appointed had, In effect,

i
‘

allege that his employment had been terminated by the Counci!|. Were the Councl| |
|
|
\

ratifled the decision of the respondents, and the Councl| was In fact represented

by the same attorneys-at-law, who have argued against this appeal. This

representation at all times was on the basis that procedurally, the Councl! was

a party Interested. Additionally, argued Mr. Macaulay, the applicant would not

be granted a declaration against the respondents, because such a declaration

would be Ineffective. The same argument would apply to an action for damages

for wrongful termination of employment. He did not mention the force of applying

for an Injunction to prevent them from taking such action as would deprive him

of the right to exercise his appeal.

All this, of course, underscores the rule that contracts of employ-

ment are beyond the scope of certliorari and prohibition. This was stressed In

Regina v. British Broadcasting Corporation, exp Lavelle (19837 | W.L.R. 23,

where Woolf, J., at p. 25 made two pertinent remarks. The first -

"An application for judiclal review has not and should not
be extended to a pure employment situation. Nor does it,

In my view, make any difference that what Is sought to be
attacked Is decislon of a domestic tribunal such as the
serles of disciplinary tribunals provided for by the B.B.C."

Secondly -

"Notwlthstanding the present wording of Order 53 r. | and

s. 3| of the Act of 1981, the position remains the same,

and 1f this appilcation had been confined to an application

for an order of certiorari, In my view, there would be no

jurisdiction to make the order sought."
Those remarke wero expressed during the consideration of a contract of employmnet,
whereunder there was a restriction on the termination of the employment of the

appllicant. The contract provided for an enquiry before dismissal and there was a
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right o6f appeal. The question was whather the employee's common }aw right

not to be wrongfully dismissed had been infringed. And, of course, the cognate
question was whether there was Jurisdiction in the court to enforce contractual
obligations by Injunction and certiorar!. Woolf, J., answered those questions
by dismissing the applilcation on the ground that the prerogative orders of
mandamus, prohibition and certliorari had never been used to enforce private
rights and they were Inappropriate for enforcing the performance of an
employer's obilgations to his emiisyce, Although the provisions for judiclal
review In Ord. 53 r. 1, and s. 31 of the Supreme Court Act 198}, affected the
Court's procedure and extended the remedles avaliable to the court so that its
orders were not confined fo the prerogative orders, the jurisdliction of the
Court had not been extendsed to reviewlng declisions of private or domestic
tribunals by this means.

The beneflicent amendment of the law Introduced by the English
legisiation and Rules of the Supreme Court do not apply In Jamailca law, but the
cases roferred to do stress the rules governing the distinction between the parti-
cular principie of administrative law contended for and the terms of a mere
contract of employment which clrcumscribes the rights of the employse, Absent
The concession by Mr., Macaulay, | would have been constrained on the suthoritles
and on the Inferpretation of the relevant contractual documents to conclude
that his applicetion on the basis of a breach of natural Justice could not be
maintained.

The foregoling expross the reasons why | agres with the Courtl!s
declsion that this appeal be dismissed.
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