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BEFORE: The Homn. Mr. Justice Rowe - President
The Hon. Mr. Justice Carey, J.A.
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o

C.U. Merrison and Mrs. Donna ScottfBoorasingh  for

ss Vinette Grant for Crown

April 23 § May 5, 1986

The applicant, Thomas Palmer was convicted bhefore

Harrison J., (Ag.) and a jury in the Home (Circuit Court for

the murder of Burchelil Craddock. At the conclusion cf the
pearing of the application for leave to appeal we refused the

application and as promised we now reduce our reasons ianto

&E

Burchell Craddock, the deceased, lived in a remote
Jilizge called Bowden in S5t, Andrew. Miss Kinghorne opervatod
2 beer joint in that Village snd on the night of Friday July 9,

1987 there were a number of men on those premises playing

3

demiinoes and partaking of becr. At a time variously doscribed

a5 12:15 a.m.y 2:30 a.m., 3 a.m., while some 9 men were in the

2y joint they were attacked. District Constable Lyndon Bogle

wes shuot, reguiring tospitalization for 8 days. The decgased

who was in the domino room van outside and was seen holding on

to the front of his chest. He ran to a mango trce and was found

thore later that morning dead, suffering from a gunshot wound

sver the midline of the body in the sternal regica. A bullet

paszed through the sternum, the left and right side of the peart
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tae seventh left intercostal space and lodged in the musclies of

The sole issue an trial was identificetion. Flectric
iignts were not available at Bowden. Illumination in the beer

foint was from a gas lamp, while in the domino room the only

sht was from a guart bottle torch. Play had procceded for

several hours with the aid of this light and the inference is
that there was sufiicient lipht for the men to read the dominoes.
Two persons present in the domino room pave evidence.

Sistrict Constable b031( said because of something one Lincoln

Jarrett had said to him, ne was on the alert. At about 12.15 a.m.,

he heard footsteps approaching from the rear of the puilding. FHe

turned to face the door and saw the applicant standing in the
(Wﬂ ccentre of the door-way pointing 2 gun strazight at the left section
of his face. Bogle said he ducked and turncd towards the front
door still in that bent position, when he heard two firearm
sxnlosions coming from the divsciion of the applicant. Qutside,
Bogle felt a burning sensation to his shoulder, neck and back anc
discovered that he was blecding from all three wlaces. He went to

the Kingston Public Hospiital =nd was hospitalizea for 3 days.

During cxaminaticon-in~chict Bogle testified that he observed tho

atures of the applicant for 13 minutes and he was aided by the
lipht from the bottle torch as well as by moonlight. He had

known the applicant for some fourteen ye as the applicant had
grown up in Bowden with his grandmother who was also known to the
District Constable. To demonstrate how well the applicant was
known to Mr. Bogle, he szid that at times he was accustomed to

se¢ tihe applicant four times a day. It came out in Cross~
cxamination that the period of time during which Bogle was avle to

ses the face of the piicant was not 1} minutues but a few seconcs,

\.

in that time Bogle said he was looking straipght ot the

applicant.,
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His Lordship, the trial judge, directed some questions
tc bDistrict Constable Begle. From the answers given there arosc
twe grounds of appeal, all to the effect that the jury ocupght to
have becn discharged at that stage and a new trial ordered. An
answer given te the lesyned trial judse was that the witness had
seent the applicant in the custody of two policemen in 1975 or
1976, Another answer was that in April 1982 the District Constable
sow the applicant and called to him, then the applicant backed
away and pushed his hand in his waist as if was taking cut a
weapon, whereupon the District Constable fired two shots at him.
The applicant, he said, escaped into nearby bushes. #e will
return to this aspect of the case later,

Trevor Dixon, é Security Cuard, was on his way home 1n
the village of Bowden a2t about 9 - 10 p.m., on the uight of
Getober 9, 1982, He travelled with 2 bottle lamp as the moon han
not yet come over the horizon. On the way he met thrce men, one
¢t wihorm was the applicant, a2 few chains from MMiss Kinghorne's
scor jeint in Bowdeu. fle went to his house and at abeout 2.30 a.wm.,
by heard two explosions of the nature cof gunshots.

Nehemiah Scott was in the domino room watching the pame.
He saw the deceased in o corner of the room and at abcut 3 a.m.,
Scott said he heard “Bow - bow' as two gunshots were fired. He
ran cuiside, collided with encther patron in his scramble for the
door, jumped over a bank 1 chain from the building and as he
righted himself he saw the deceased running ahead of him holding
his chest. He saw the deceased stop under the tree where he was
found dezd next morning.

The defence was extremely short. In an unsworn statement,

piicant said that at the time of the incident he was not in

tnat area at any  time. He was at Price Lane, Fingston and he

knows nothing about the incident.
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Ground one of the Supplemental Grounds of Appeal

complained that the learned trial judge c¢rred in low in that
ne fziled to inform the apulicant of his rizht and to
invite him throush his counsel to apply to have the jury dis-
charged and the trial recommenced before a new jury, upon the

nadvertent disclosure to the jury pursuant to questions asked
oy the trial judge himself, of evidence severley prcjudicial
to the applicant. Lawton L.J. in a famous dictum in

Y. v. Sparrow (1973) 57 Cr. App. R. 352 at 363 remarked:

“"The judze is more than 2 merc referce
whe takes no parf in the trial save
to intervene when a rul@ of procedure
or evidence 1s broken.!

a
Howecver, this dictum is not/license for th

[

trial judge to
emdark upon a line of examnination not opened up vy counscl for
the crown or for the defenc

In the 41st edition of Archbold Criminal Fieading,

Evicence and Practice, para. 4 - 366, a number of English decisions

3

are reviewed as to how z trial judge oupht to exercise his
discrotion when ovidence of the wefendant’'s bad character is

inadvertently referred to in evidence. The prevailing view thers

g
expressed 1s that a Court of Appeal will be slow to interferce with
the discretion of a trial judge whether or not to discharge a jur,

’

n any particular case. This Court had occasion to consider tie

}-

question in some detail in R. v. EBarl Pratt § Ivan lMorpan S.C.o.

.

i4 and 16 of 1979 unreported in which the judgment of the Court
was delivered by White J./. on December 24, 1984. As happenci in
the instant case, the learned trial judpe asked some questions
cf a witness, and he then clicited answers that the deceascd

OWIL
and 2 friend had previcusly shot one of their/friends. This was
potentially damaging to tae defence as their line was partly to

the effect that it was improboble that the accused would shoot
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the learned trial judic turned to counscl for the defenc

his friend. That witness alsc tcld the judge of threats to his
1ife and of the fear that he was undergoing.

After an over-niziht adjournment the learned trial jua

invited counsel for the defence to address him as to whether the
jury ought to be discharved and a new trial crdered. He
considered the ar

guments and ruled that the casc should continuc.

Convictiorms for murder were recorded and on appeal 1t was

contended that the accused were irrevocably prejudiced by eviaence

1

wiich had damapging and devastating effect. At page 12 of the
judgment, White J.A. said:

"With the assistance of the attorneys for

the &ypeilalt and the Crown, this Court

made a critical analysis of the context

of the circamstances of this case. In

pa sing, two thines should be clearly
iterated. For one, the trial judge

has a discretion whether to continue the

trial cespite the prejudicial and

inadmis: ibls evidence. Secondly, naving

decided ¢ comtinue the trial, the juilce

has a discretion how to deal with the

prejudicial statement. He may cither ignore

it or comment cn it in his sumuing-up. If

e adopts the latter course, it is

incumbent on nhim to deal with it fairly and

cven~ handodly. ovesoisvovoonoasonul

"The critical analysis was along the three
lines 1aid down at p. 83 in Weaver (]
51 Cr. App. R. 77 which were:

(2) the neture cof what was admitted
inte evidence;

(b) the circumstances in which 1t was
admitted, and

(c) whot in the light of the circum~
stances as a whole was the correc
course? The consideration of these
nust be in the light of the over-
all znquiry as to whether, the
accused had a2 fair trial notwith-
standins the vrejudicial remark.

i
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Having completed his guestioning of the witness Bogle,

P
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said:
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“Just a minute, yes, Mr. Manning,
anything on that?"

anc counsel answered:
"Ne, M'Lora.®
In his arpgument pefore us, Mr. MHorrison said that it was
not enough for the trial judge to issue the usual invitation to
ceunsel to further cross-examine the witness or to address him,
but he should have gone further and directed counsel's mind to
the prejudicial evidence clicited throusgh the judge's guestionin:,

and, 2s Farnecll J. did in R. v, Pratt § Morgan (supra), gzive

counsel the specific opportunity to address him as tu the menncry

in which the Court's discretion ought te be exercised.

pir. Morrison frankly conceded that he could find no autherity

more direct than R. v. Pratt § Morgan (supra) in this regard. W

[€a]

commend Parnell J., for the procedure he then adopted, but we oo
not believe that there is any invariable duty on 2 trial judge

when prejudicial evidence ns to an accused's character is

C‘.,
(v
s

inadvertently introduced into evidence through questions asked

(Y

the Court, to invite cefence counsel to address hiw on whether

e
oF

stop the trial or to proceed. The interest of justice miy

2

reguire this to be done in most cases where an accuszd 1s un-
represented but not otherwise. A clear and definite opportunity
wns presented to defence counsel in the instant case c¢ither to
cross-~examine, or to deal in any other way, with the evidenco
which is said to be prejudicial and he declined to 4o elther.
In the course of nis summing-up, Harriscn J., (Ap.)
trested separately the two pieces of evidence given in answer to

tis questions by District Constable Bogle. At paze 120 of the

o U S N I
¥ecord ne saig:s



7.

""Noew, District Censtable went on, he
was asked by me and he said that
before December of 1981 the last timg
he huu seen the accused man was 1975
or 157 rd he was se th when he saw
him then it was on tne Bowden Hill
Road and the accuscd was being taken
by two policemen. Now that is
evidence that is nnt somcthing that
you must us¢ in the consideration of

— this casc, the fact thot he was being

Q ! taken by tws policemen in 1575, 1976,

- ioes not affect the proof of this
case. You must dismiss it frem your
minds. It is not material to this
cass, '

RS

Mr. Morrison admitted that this was an appropriate
cirvection, if it be held that in the court's discretion it was
sroner foer the trial to cont inue. However, he submitted that
whoere a trizl judge elects to deal with irnadvertens prejudicial

evidence in the summing up, the situation calls for the most

Ve careful directions pointing out specifically to the jury that

is gvidence was inadvertently elicited in answer to guestions

Ly the Court, that it foruwed no part of the proscoution's case

and should be entirely disrcgarded. He complaincd that the jury

toid on nmore than one occasion that the incident of the

sheooting at the applicant in April, 1982 could fors ¢ motive

for the shcoting in July, 1582, and said even 1f thot evidence

o could have some probative value the directions of the twial judec

did net sdequately permit the jury to distinpuish botwoeen ovidenal

havin: the effect of proving motive and evidence which mercly went to show tine

the accused was a perscen of ovil Jisposition.,

This is how Harriscn J., (Ag.) put the matter to the jury:

n

Hr, Bogle also said that in April cof

that is tho same year as the year of

incident in JUAY that he saw the accused,

and the accused when Mr. Bople saw him he,

Mr. Roxle called to the accused Lo

- accusad put his hand in his valw* ¢
(\, he was voins to fire & shot and he,

" Mr. Borsle, wulled his firearm and £3

two shots at him and he then ram.

again is zvidence that the proscculion is

giving you to say that this is an cccesion

on which the accused was also seen oy

Mr. Bopie. HNow, you must not use that alsc
B accused man is a perscu of

it at

to say that
malicious o
evidence

You don't usc th
nolice officer fivins

of
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"well, counsel for the defence when he was
viewing this bit of evidence, well he was
secking to say that - he counsel for the
accused had asked Mr. Bogle if he had
anyfhing agzinst the accused man and besle

aid, no, bui still yet, this is what
cuun:ui the accused is saving,
Mr. BOﬁlm 1vh] you that he had £ ired two
: 2t him sc it means that he must have
thing against him. Furthermore

his is a bit of evidence that tre

prosecution asks you to say that, if you accept
it, it could be that this could he o motive
for the reoson why the accused man the

night of the i0th of July, 1982, is rcinting

a gun at the District Constablu in the room

and firing 2 shot &t him. This is a matter
for you as W you accept it, because the
defence is 1 you to say: well, this
shows that the District Comstable had malice

against the accused man cven though  he said

he hod nothing at 211 against him, he 7ired

two shots and it shows he must be maliciously
dismosed tow ;ards him. That is ot
necessarily so.

We think that Herrison J., grasped the sipnificance of isc
incident in April 1982 and placed it fairly before the jury. It

5 apparent from the summing up that both the orosccution and T

him on the inferences to be drawn from tuat
incident and conscequently it is incorrect to say that at the e
ot the day, the April, 1922 incidoent formed no
prosccution's casc.

In support of Ground 4, Mr, Morrison argucd that on a
number ©f occasions the learncd trial judge nmade roference to

Bistrict Constable Begle beine on the look-out and although at

w2 points the judee <id nct say that the District Constable wis

-

on tihe 1ock-cut that nizht

for the applicant, he submitted that
the cumulative offect of those directions to the jury supgeste!

©o then that Bople's evidence of identificaticn was the more

croecible as he was exvecting to see the applicant on that aipht
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Very early in the trial Bogle was asked¢ if he had been
tcld somcthing by his sub-officer and hs answercd that as a
rasult he was on the look-ocut. Quite properly the learned
trial judge did not permit the witness to answer the further
questicn which scught to enguire if he was looking for anybody
in particular. Later the District Constable said Lincoln
Jaryett had told him scomething and that toc caused him to be
on the look-out. At page 114 of the Record in recounting the

evidence to the jury the lenrned trial judge seaid:

bod
-

"You hear< Mr. Bogle ...... and hc told
you that somctime in April 1982 Le
received certain information, and as a
result of thet information he swoke to
the Sub-0if v at the station, and
thereaftcr ke was on the lock-out; he
was locwxing for the accused man.”

]

There was no direct evidence that the District Constable

b
A

was looking for the applicant. What the learned triali judge

-

studinusly aveided in the moroing, he introduced in the afternoon.

e
rau'

was an error. However, we do not think that the jury were in
any way misled by that ervor in the evidence. Indced they had
teen invited by the defeance te say that the District Constable
wns $0 obsessed with the opplicant that whoever he saw on that
night, he would say it was the appliceant.

The final ground ar~sued, complained of the insufficiency
of the directions tc the jury on identificaticn beth in the
summing up and after retirement whea the jury returned for further
sivections. Mr. Morrison said that theée strength of the Crown's
casc on identification rested on the considerablie poricd of time
that the applicant was Zunown tc the witness Bogle but he found
weaknesses in the identification evidence viz, the neriod of only

a few scconds in which

recopnition had becn made, the

)

indifferent nature of the lichting available and the stressful

wle

conditions invelving excitemont and fright.
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- 128 of the Record, the learned trial

~

onn the issue of visual
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twice on tiae imporitanca

hgarvation. He said:

As 1 said to you, the focal pcint
CZ issue in this case is oue cof
identi {ltullon “and you must
aponroach the question of iden

ith preat caution, rememl
that & perscn can make a mistake
as to identity of scmeono.

Kemembering that even thoug
person may be wcllmlnown you can
well make a stake. On the othe
hand, if you *1nd that D.C.
WaSs ﬂ&ﬁ mistaken, that he

P

I the

R

A2

did

rnct see the accused man, the

aceused man was before that rear

door at the time when he said ho

saw hii, inspite of the fact that the

time clament may have been short when
he said he saw him, it is for you to

say whother or not you accept the
evidence of Mr. Bople or reject it,
because if you find the time in which

he had
EEYSon

f)]

0o observe tho fac
ot the door was

net
to say what 1t was,

the vrosecution would not
satisfied you of the charge
nim, then 1t would be your duty to

it

doubt
R

“ﬂw or 1f you are in
e _your duty to acqult

&
1
2518 auued

in which

censider

to have
to

half
accusced

the circumstances
saw him, you
> available to Mr. Bc
, from the time he to
ducked was about onc =
and he was lcoking a
ace, his chest, his hand

also

;€

s £ ana
¢ of the accused man he was looking
[ then i CIoSSgex LWLRLL on_ he

saw the ceccused
o“us then he tgll youi
cher you find that ti
bhle., If you do not, t
» Jduty bound to acguit tho
¢ it means the identification
not have been thl-wwct“ 1ly
t vou by the prosecution.”
(emphasis addcd)

Face a

YOu View
sufficicnt
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feccal one for their determination and once it cmerged that some

caviion in epproaching identificttion evidence and

sny deubts in favour of the applicant.

not think that seeing a man's face for o few saconds was either

meant thot the identification weuld net have been satisfactorily
syoven by the prosecuticn. In our view there was absolutely no

further assistance t

P!

Lon
ne

N

2bers of the jury were woarried about 2 critical element

ial judge oucht to have told the jury that there is need for

time sufficient or relianblie within which te make ¢ positive

izt he prudently reminded them that all questions of fact wero

Yoy o,
r o tnom.

15‘5E%
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The judge went on to give the jury the usual directions

it they should endeavour to arrive at a unanimous verdict and

then back for further consideration. They roturned 1 hour
utes later with a vordict of guilty of murder.
Mr. Morrison submitted that what the jury were asking

and ought to have been given were directicns how they

approach the area of the identificetion evilence that

was causing the difficulty. his was, he said, & case in which

trial judge had wnlaced the issuce of identification as the

the

9

1

resclive

ot
(&)

The learned had told the jury that if they

tification, they were in duty bound to him because 1t

e could have rendered to the jury anc

Ve warmly commcnd Mr. Morrison for the lucidity of his
ments. However, the uoints raised by him Jdid not move us

ciant leave to appeal inthe instant case.

N S
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These last directions were given within a few wminutes of the

cenciusion of

At 1.47

o 3
Veriict.

the summing ue. The jury vetired at 1.05

p.m., they returned without having arrived 2t a

The following diolosuc ensued:

"His Lordship:

Foreman:

His Lordship:

Forecman:

His Lorcship:

Foreman:

]
ket
bod
w
=
L]
[N
)

Foreman:

His Lordshin:

Foreman:

His Lordship:

sryea in which, Mr. Foreman,
you need some assistance that
I could help you with?

Allright, well, is there any
i zhv)

Yes, Your Worship. At the

time when they say they saw the
zccused, the witnesses said
they saw him, 0 € .iveeoonon

-

N, no.

Or to seme of us, to scumc of us,
right, I don't think it is time
encush to reaily oLcciiioeenn

Just 2 minute. 1 want to know
whether c¢r not there is any
area ot the law, not the arca
of facts, is there any area of
the law which you think I

could assist you by any further
cdirection, the law,

May be, because cevtain things
avout the law which we don't

5 6 o9 ¢ 06 00 D © 0 0C 0 0O

From what 1 have told you s¢
far as to the law invoived in
the charge and the law as to
20w you should apply i. to the
charge, 1s there any araea of
the law that you do net really
apprreciate or you wish ony
further directions?

There is no area atout that for
me reaily coceoocan

50, it is a questicn of the facts
:at you are considering?

Yes, the facts.

Allricht, just take a seat a
wnile, Let me tell you tais that
as far as the facts are concerned
that is 2 mattev pursly for you.

9




