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We quashed the conviction for murder, substituted a verdict of
manslaughter, and iwmposed a sentence of fifteen years imprisonment -t
hard labour on Trenton Brown who having been convicted of the murder of
#ilbert Roberts in the Clarendon Circuit Court on October 3, 1930 :ru
sentenced to death, applied to the Court to have his conviction set
ssile on some ten grounds of appeal. The application was treated
the hearing of the appeal and the reasons for our decision which
sromised, we now proceesd to give,

The ten grounds of appeal were argued as if they were but two,
viz, that in relation to the defence of self-defence the learned tri .l
judze failed to relate the law to the particular facts of the case and
in relation to provocation as the case turned upon the proper assess-—
ment of the evidence it was imperative for the learned trial judge te
have put that evidence in its proper perspective and his failing to do
50 amounted to a grave miscarriage of justice.

About 150 people crowded into Terrier's Betting Shop at Bryan's
Jrescent, May Pen on S.turday February 23, 1980. Some were betting on

race horses and some on Mr. Clark's crown-and=-anchor game. In that.
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crowd were Special Constable Jackson and Det. Cpl. Jamieson. A rast:-
man threw sky-juice on the trousers of Special Constable Jackson and
this trifling incident led to the man drawing a knife according to
sn2cial Constable Jackson and Det. Cpl. Jamieson and to both Jackson
and the rasta-man drawing knives according to Mr. Clark. Det. Cpl.
Jamieson produced his service revolver and this resolved that scene 15
the rasta=-man dropped "is knife. Another rasta-man armed with a knife
anproiched Jackson menacingly and he too was ordered to drop his kni®s
2y Det. Cpl. Jamicson. He complied and 1la2ft the shop. It is not th-:n
surprising that with all this activity and with the crowd bunched irocundd
Det. Cpl. Jamieson another incident was in progress before it caught
the attention of Novelette Williams who appears to have been an
lmpressive and dramatic witness at trial. Her evidence was that shs s-w
the anpellant "'reversing Jimmy like this - (and she demonstrated) with
a ratchet knife" and she saw the appellant "give Jimmy three jams fnot
frst" saying, "I will kill you boy, I will kill you." Jimmy, by whi~h
nam2 the deceased Gilbert Roberts was known, ended up by an old t=bl;
beside a wall. Novelette Williams said she did not see the decesasad
with any knife as he retreated from the appellant. She cried out =n? it
o her cry which zlerted all the others. Mr. Clark did not see any
stabbing but he saw the deceased apainst the wall as if sliding to the
zround and he was being held in the collar by the appellant who had a
r-tchet knife in the other h-nd. Mr. Clark said from the position of
the deceased he could not see i he had a knife in his hand and he didl
not see any knife tiken from the deceased. Spscial Constable Jackson
was put up by the crown for cross-examination and he said that after
hoasring Novelette Williams' alarm he looked =und saw the appellant holding
the deceased in his throat with his left hand, the deceased was stoopin~
dovn with his back azainst the wall and the appellant heldl a ratchet
knife in his right hand in a stabbing position. He said that the two
men were facing each other and that the deccased had a kitchen knife

Mich he dropped at the command of Det. Cpl. Jamieson. That knife =
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took up and noticed that it had blood .on it and later he gave that
kitchen knife together with the ratchst knife retrieved from the
appellant to Det. Lawrenco.

The post mortem examination was performed by Dr. Morgan. On
oxternal examination he found three puncture wound at the uppermost
section of the chest and situated two inches from th: base of the nack
and a Tourth puncture wound at the base of the neck near to the coll-r
bone.  The wounds ranged in depth from four to five inches and on intovrn:l
ex-mination it was found that the first rib on the left side was
punctured, the upper atrium of the henrt was punctured =znd the mid-iob:
of the right lung was punctured. Death was Jue to shock and
haegmorrhags and in the doctort's opinion fairly strong force was
necnssary to cauvse the wounds even if a sharp knife was used,

The appzllant gave 2 statement from the dock. He spoke of
obsorving the incident of the sky-juice being thrown on Special Conzt bl:
Jock=on, of the pulling of the knives and of the intarvention of Det.
Crl. Jamicson, He zaid the second armed rasta-man was coming at
Date Cpl. Jamiesson and fthat man too dropsd his knife and left the shom.
non he said, he looked to his left and saw a third rasta-man movinzg
towirds Det. Jamiecson's back with a long kitchen knife in his right hand,
The =2ppellant said that he steppzd in the path of this man, ask=d hin
what was the matter and as reply the man stabbed at him with the knife
2nd said, "move out of my way boy, I want to kill that rass man thare
b:ciuse he sent me to prison already." With tnat the rasta-man
ceatinued to slash after him with the knife while he backed away lookinr~
Tor something with which to defend himnelf as it apoeared to him thot
th» rasta-man wanted to kill him too. The appellant said he saw 2

ratchet knife on the floor and he bent to pick it up at the same time

holiding his left hand as a shield., As he grabbed the rvrtchet knife the

rasta-man slashed him a cut on his left hand., The appellant continued:
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"we then started to wrestle. As we

moved across the floor and in the

process he got cut by me and he cut

me again on my left hand = socond

time."
he ended up by saying:

"I didn't have any intention of

killing anyone, I was ouly defending
Detective Corporal Jamieson and myself
from us being killed."

Special Constable Jackson was quite emphatic in his answers that he saw
no cut on the appellant. When however, Det. Cpl. Jamieson was call.d
ns a2 witness for the defence, he said that his preoccupation with the
original knife wielders was cut short by a noise coming from the covner
of the building and on looking he saw the appell nt snd another man 2nd
"hoth of thzm hands were slashing at one another as if they were
fighting". He wormed his way through ths thick crowd to whers ths moen
were and saw The deceased with his bottom on the floor und his upper
“ody leaning asainst the wall. The deceased, hz s2id, had to shiae bl do
“nitTe in his hsand, hz2ld up towards the appellant, who was stooping ov .r
him with a ratchet knife in his hond. His version was that both mon
were reluctant to drop their knives but that of the deceas:zd eventunliy
711 from his hands even as he was saying to the appellant that, "Rucy
it nah go so." He took up the knife dropped by the accused which
appeared to have on traces of blood staing and importantly, he said he
obscrved that the appellant had two small cuts on his hand. Det. Cpl.
Jamleson said that seven years before then he hid arrested the deceouzed
for smoking ganja.and assault at common-law and for these offences hs
was convicted.

t

A statement which Det. Cpl. Jamieson had written on the very iy
o7 the killing was in the possession of the crown sand two passages [rom

that statement were put to tho Detective Corporal which he =admitted to

bo the truth. The first passag:s read:-
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"Whi e carrying out that investigation T
was interrupted by 2 noise, socunds of
hit and voices in a corner so I guickly
moved towards the vicinity where the
crown-and-anchor was in progress. I
then looked and saw two men wrestling
in 2 corner s0 I quickly moved towards
them to settle their dispute. OCne of
the men, the deceascd who I Knew
norsonally as Jimmy was at the bottom
and the other wan who I knew by face but
not by name was atop."

The second passage was:

"When I went where the deceased and
accused were fighting, I saw both men
with knives in their hands at the time
but they were not stabbing at e-ch
ather, and they did not stab after each

n

other, after I went there. The stabbi
took place before that incident was
brought to my attention as when it began
T did not see it as my back was then
turned towards them."

g

Det, Sergeant Lawrence the investigating officer was callad by *t@o

snce and he saild he was given two knives by Spl. Cons. Jackson and
thoat after arrest and caution, the appellant said, "He pulled a knife o0

me and I defend myscelf." He said he saw a cut on one of the finvers

the appellant but could not razcall if on the left or richt hand.

On that state of the evidence the learned trial judgs 1:ft to
the jury the defences of self-defence and of provocation. In the 7.ry
opaning paragraph of his summing up the lonrned trial judge told th
jury that the crown witacsses said that the deceased had no knife. This
was a misdirection of fact as the witness Jackson did say the deceng-d
had 2 knife nd althoush not examined in chief by crown counsel he w-z
n»ut up by him for cross examination during the pres- untation of the
crown's case. The reality of the situation, however, -is that Jackazon
d4id4 not scee how or when the fatal injuries were inflicted. Novelottc
Williams, on the other h-nd is the only witness who gave evidanca of
having saoen the appellant stab the deceasad and if her evidence i3 to be
5-lisved, at the crucial time when the stabbing was taking plmee, 'i¢

drcensed was not stabbing at the appellant. The fact then that tho
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deceased was not using his hands in an offznsive manner might explain

Novelette Williams' attention was not focussed on his hands as sne
nhearved him being "reversed™ and stabbed by the app-ll nt.

However, the learned trial judge in leaving the issue of self-
d:fence to the jury focussed upon what he described =as "a counter-attack”

1.,

by the appellant. This could only mean that the lerrned trisxl juiz-

[

was inviting the jury to accapt as true what the appellant s=id as to th-

e of the dispute botween himself and the deceased which apparontly

lovelatte did not sce anld then to go on to consider whethsr they would
in such circumstances accept tho evidence of Novelette Yilliams as truc
wnd in ths process reject the app2llantts vairsion of what happened

<‘\ wfter he possessed himself of the ratchat knife. Having regard to all

1 <

the facts and circumstances of tht case we approve of the following

~oction of the le-rned trizal judge:

"If you find that the deceased launched a
serious attack on this accuced, you will
have to ask yourself whather 1t was so
serious that the acc:sed would reasonably
believe that he was in imminent dancer
of death or sericus bodily harm. It was
so serious thit he had a4 rerson:ble
apprahiiznsion bocauss of the words and
condugt of his att:cker. Remember the
WOrdSesoos '"Move out of me wav vov, T

<¥‘3 want to kill that rass man." If you find

- that it was so serious, then the accused

is cntitled to defend himself. But
please listen carefully. He was only
entitlad to 4o what was reasonably necegsary
in the circumstances to protect himself. Tt
is for you to determine Mr. Foreman and
members of the jury, did this accus:d psrson
by oroceeding to pick up a knife :nd 'in
effect launch a counter-attack against the
deceased, because he himsnslf szid that the
deceased retreated hefore him some yards.
Mr. Edwards adopted the crown's case in that
regard. The accused launched a counter-
attack and proceed to stab him throee times

- in gquick succession. It is for you to

(\ > determine, Mr. Foreman and members of the

- jury, if you find that the accused is

entitled to defend himself, did he do what
was raasonably necessary in all the
circumstances to protect himself by doing
what he did. Was it rcason=bly necessary
to prevent and resist the attack launched

o494
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"on him by the deceased to do what he did,
because 1if that was not reasonably
necessary, then it would be excessive and
the defence of s¢lf-defonce would not
avail the accused p:@:rson, then you would
go on to consider the question of provo-
czation."

Mr. Edwards severly criticized the lecirned triszl judge's
dircctiens to the Jury on the issue of provocation, in that he said the
judza failed to relate the fact thot the deceased had a kanife to the
othaer evidence in the case and th+t the tests of provocation wers put
to the jury in the wrong order,

We think, in accord with the views of the Court of Appenl in

R. Ve Brown (1972) 2 All ®,R. 1328, that when directing on the issue of

orovocation, it is desirable that the trial judge should deal firstly
with the ncts of provocation, then secondly with the loss of self-
control both actual and rcasonable, and lastly with the retaliation

proportionate to the provocation. If too heavy weather is made in the

(AR

first place »f whether a reasonable man would be proveoked by the

provocative acts, this may distort the fact that the person on tri:l

- e

is 2 real person and not an abstraction and may misload the jury into
the
thinkine that / person on trial was not provoked. In his directions

on nacn 83 of the Record the learncd trial judge three times referred

to the question of whother the acts of provocation could cause an

nrdinary poerson to losc his self-control without at the same time posing

»

the first question of whether the accused did in fact lose his self-

control,
However, on tlic vary next page of the Record he is reportoed

g snying,

"put it another way, the accused must
have been so provoked that he lost

his self-control as a reascnable person
would losa his self-control in similar
circumstances,"

2t he went on to give ths directions in terms of section 6 of tho

Offencos Against the Person Act. We do not think that the Jury wers

400
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lik:ly to be confused by these directions.
The jury were correctly directed that the burden was on the
crown to negative provocation and that there was no duty on the defonns
to prove that the appellant was provoked. Howevar counsel for the
=apcllant complains that what was put before the jury =2s constituting
tie acts of provocation was the statement of the =ppsllant from the
ock which the loarned trial judge had told the jury they could give
such weight to as they thought fit bearing in mind that it was an unsworn

st tement and not subject to cross-examination. In the view of the

sncc attorney this was inadecguate because thers were two other =211

imocrtant facts common to both defence and prosecution namdy that =t

)
i

the final mom:nts of the episode the decrased had a knife in his hands,

and secondly that the appszllant had cuts on one of his hands, He said
th:t by his not reminding the Jjury that ths appellant did not stand
nloneg on those mattrrs when he was dealing soecifically with the issu
i thy provocative acts, the learned trial judge did not fairly leave
thnt issue to the jury.

In our view the proscecution not having proferred any explanaticn
23 to how the appellant received the cuts to his hand, not having haoen
°bls to offer an altornstive theory as to how the fracas started, anl
not being able to give positive evidence ag to how the kitchen knifo gt
into thas hands of the deceased, it rested =s a2 duty on the learned trisl

juilze to place those issuzs before the jury in their consideration of th»

izsne o»f provocation. Ths learned trial judge's reference to cocunter-
attack when he was dealing with self-defence should have alerted him

te the neceseity to give maximum assistance to the jury when he came t-
denl with factow which although they may not justify the appellant's
conduct may provide some excuse. We are not satisfied that had he given

1

careful directions which were required, the jury would nonethelesc
Anve returned = verdict of guilty of murder. We accnrdingly, allowed
i appoal, quashed the conviction for murder and substituted a verdist

of manslaughter,



9.

The nature of the injuries showed that extreme force was usad,
17 any of those four stab woundscould have been fatal. The sentance
of fifteen years imprisnunment at hard labour reflacts our vizw of the

~ravity of the offence.



