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© . THE HON. MR. JUSTICE DOWNER, JLA.
_..THE.HQN MISS JUST{CE MORGAN E A

'efBerT Samueis for appitcanT

ﬂ'“”faiffMtss Yve++e Srbble for Crown ffl“t;.._;ﬁ.-;-“

-,;;a+h7&r29¢h”wgvémbér;3&988%{-“"'

= CAREY’ Pg .- ( Ag. ): -
Thls was: a wholly unmeriforious applica?lon for Ieave To:dsz'.

"xr'appeai a conv:cfron for murder bu? fn accord wifh presen+ pracftse we, T

'ffjare pufflng znTo wri?tng our reasons for nTs refusal

'fﬂg The applxcan? was conVIcfed ln The ST E!lzabe?h CerUiT

”"-fQCOurf held in Bfaok vaer on 10Th March before Pafferson J., and & Jury; .

'"7and senfenced +o dea+h The indicfmenf charged hxm wn?h ?he murder of

df_:diRoberf Sfephenson on 3rd Juivs 1937

The inc:denf ln WhiCh STephenson mef hlS deafh began

fg'innocenfly enough If Took piace a+ a shop En Rosehall Dls+r1c+ ln f--f'

’-ffST Eluzabefh where a b:ngo game was :n progress,_ Sfephenson i+ |s g]xf“-

':ﬁ;alleged removed a doi!ar ($1 00) from ?he Table on whioh fhe game was ;}]f'

ﬁ.;being played.: Thaf seemed +o have glven fhe game !Ts quiefus for There .

' ”Tfollowed some sorf of passage cf arms befween S+ephenson and a ﬁ:

'3i Venrlce W|nT (who gave evsdence for The prosecu?uon} and bofh men Touched

'-tfmyfjeach oTher in +he head No f!gh?lng acTuaIIy Took pIace befween Them._;_f[ﬁ_a:_f]a



'3, ;_A+ Th;s ponn* STephenson removed hlmse!f fo The fronf o +he shop bu? |

"'vff-he d!d nof sfay for Iong, and soon refurned fo fhe rear of The shoe

'17:3ea+ing a bun and curs;ng The app!lcanT also appeared from +he fron? of

'afafhe shop, observsng »-"You can9+ ?rouble m; cous:n so” Venrice Wsnf aad

_aljfhe appfxcanf are Cous’ns°;, ﬂ?_#i3'

in The nexf sfage,_?he appficanf Then grabbed STephenson

:ﬂjpunched h;m al! over has body, choked h;m and pifched hlm on+o The fioor.-s

B 5He admlnisfered ?he coup de grace wnfh Er sfooizw a blow To ?he foof and

"Jfa:one +o fhe head STephenson Iay STIII he was dead The med:cai ev:—f*ﬁ*r'

'-adence revea!ed Thaf he had died Dy sTrangu!aflon and serrous braan damage._.
. In +he cross—examina*ion of The eye—W|+nesses wh;ch was |
f_-sxgnafican? rafher for sTs teng?h and purposelessness, 1? was suggesfed .
.azfi?o ?hem buT nof accepfed Thaf Venruce w:nf had foughf w;?h ¢+ephensoa g
and choked htm ‘f‘o dea‘i‘h i ' |

The app!lcanf cons:sTenT w;Th our forens&c prac+sce, gave

"r',an unsworn sTaTemenT He relafed ?haf STephenson Kicked Win? Three

.'ef.fames wres?ied WlTh hlm rabbed hsm ln hss Throaf and hx? hIS head

'.Vﬂfﬁ:agalnST a waii He added --f‘“ <

' ”5_?0 WIn? hls cous:n.

.;_ThT"Squeeze hlm on’ The waif in‘a" h:m Throa?
. and have-him head a tick on the wall.a
. -squeeze him. Venrice 'say if him no ge+
" himdollar him: a kit him Fonight: because
f-a.nobody can pick up f1-him dollar, Venrlce
7o say him:want him doilar else him a- squeeze
7 him and Kitl him Tonight-on the wall.
Covoego upand say you can‘+ ktii The man over
B :dollar._fn- i o e - B

T .nnaooqda-u'n-non_a-notoocnu-e-nnunucaownn. ..

| 'ffﬁ;Ml go up and say *iow The man, yeu a go ktil
'*J;The man over dollar'" - NP R

'7g'The app!:can+ Thus aT+rzbu+ed responsnbiizfy for ?he k:linng of Sfephenson

Provocafion does no+ arise on hls case.? Learned counsel

;ff]for ?he applacan? Though+ fhaf-'ssue arose on +he Crown s case. One of

':-?_fhe ?wo grounds on whlch:he:sough? and obfasned Ieave +o argue was f +h51

| “-f'_ﬂfhe iearned +fia§ Judge ough+ +o have ieff‘?he xssue of provocaf;on baseq



on the.evidence of Venrice Wint.: Thg;evidenceawhich.he~idenfifled-was=
the words. of the applican#xhimsejf.whenrheacame:fo the back of the:shop: -
"You can't:trouble: mi cousin so."

-Mr..Samueis conceded: that- provocafion mus+ emanate: from The
deceased but in the present case, the words showed: that-the appifcan+
4 must have been:provoked: by something.said.or done +o-h|s cousin. “He was
not,.however, abie-to draw-: our aT*enTibn; To*anynproygca+ive incldent
~on the.evidence. -He did not suggesTthaf +Eeaevidence»of~?he-mifd'fracas=
between Wint:and the slain man, with respect.to The-doiéér abstracted -
from.the bingo tabie, could be-so categorized.

Where counsel seeks to argue that a frial judge is in-error
in withdrawing the issue of provocation from-the jury, he must-be.able to-
point To-fhe*Threeacondifions-for'fhaT-issuerTO'arise.n They are -

(a) +the act of provocafiong

(b) - the loss of sel¥ control both actual
and reasonabte and

() The refallaT:on, propothonafe o +he
- provocation,

This Court in R. v. Pennant {(unreported) SCCA 126/84 dated’ 5th May, 1986 -

stated the approach of an appeila+e cour?. We said This: aT pages 5-6:

"The approach-of an- appeitafe courT when |+
is considering whether provocation was: pro-
perly:withdrawn by -2 trial: judge is not To-
put-itself so to speak:in: The place of The
Tr:al Judge because bt

°a cauilous Judge magh? +end To err on
the side of an accused’.

See Kerr, J.A., in R, v. Johnson 25 W.l.R, 499
at p. 503.  Lord Deviin:.in Lee Chun Chuen (1963)
1 All E.R. 73 at p. 78 identified The True:test,
in Thls quoTaTton from h]S adVICe.

iBu*i‘ their Lordships mus+ observe that
there is a practical difference between -
the approach of a Trial judge and that

of an appetlate court. A judge is
naturally very reluctent to withdraw from
a: jury any-issue that should properly be
left +o them and he is therefore likely
to:+ilt the balance: in . favour of the defence.:
An appellate court must apply The fest with
as much exactitude as the c;rcumsfances '
permit?,



“If we are 10 appiy ?he resf ws+h as much
' ﬁ:exacfrfude as the circumstances: perm:?
jfThen there must exist the thres elemen?s
.. .which together constitute provocation :n
ST aw, v:zo, “the act of provocaf;on The '
o loss of se!f—confroi “both actual and T e
- reasghable and the refalna?:on proporu'* L ISR o T R O
- tionate to the provocation.. We can'do no.
L omore, than bmpha5|ze the pithy. observa?uon ;_'
- of tThe: Ieﬁrned Law: Lord in Theﬂcase j_s+
csTed (aT page 79}‘ S - '

_9...a.provocaflon in 1aw means: somem"_
+hxng more Than g provocaflve 1ncrden+’ L

In ?he presen? case, we agree ?haf There was no evsdence of

ifgany acT of provocafson._ Thus There was no mafer;a! on which iT could

'-ffairly be sa:d Thaf The |ssue arose and accord;ngly, The iearned Treai ;;;ff -

__  Judge was righ? To w:Thdraw :? from The Jury. Thaf ground musf

.”f accord|ng3y, faxi

;:The oTher groundfln wh:ch Mr. Samuels chailenged The in;;_ 

&
4

W'!earned Trial Judge S dxrecflons was expressed in Thls way.,-. '

 ” ﬁi The !earned frlaI-Judge misdlrecﬁed
fffhe Jury-on’ "how’ “to ‘consider the ev:dence
in the case in the evenf that the defence -

'&?“_ had been redec?ed (see P 128} “_*g fﬁ_;~_s--”ﬁ"“' .

o 3Counsei Took excep?aon +o The fo!iow:ng words a? page 128

ﬂYou musT consxder a!% The ev:dence
Vf_includrng what each. accused. has; sa;d R
and. see whether you are saTssf:ed SO “=f"j_” L
oo i that:you can feel sure Thaf +he pro—. :;_;_{&
B secu?xon has proved lfs case L

fiHe was qu:Te unab!e To apprec;afe how "reJec*ed ev:dence“ could play anyf“?i

:'“fparf ln The aralyfical Process of deferm:nang Qulifa_,_,egsfcf fﬁr‘“*f* e

!n order +o undersfand ?he d:recflons, +he fuil Texf of The
.;sdirecfions musT be se+ ou.° The !earned friai Judge expressed h%mself

‘-1n Terms ?haf havc become +:me honoured and so far as we are aware, ha\ne,*"*=

unfil now, never been cha!lenged‘f We quofe fhom pages 126 12?

”f:”Now before you can convscf any: of These
o accused men the. prosecuflon musT, saflsfy R TR
L you' by +he ev:dence s0 Tha+ ‘you. feel sure :“fggﬁ_ R
.. of the accused men's guilf.  As 1 'said, LS e
““there is no du+y on +he accused to prove - ;f*Hﬁ~-¢_,T______
©i- his:innocence but he may attempt: to do so.
and in This case. both accused men have - _
o attempted.  Now, L ‘shall tetl you-in due .
. .course. how to deal with or how to view the
- unsworn statement that They have made in S
o _This casecﬁ.__;j_,“__ R



__5-

memmmmww&&;@WMﬂ"@ﬁﬁkmm%mﬁmvaDeﬁg
©{1935) A.C. 462, the Hocus classucus on The burden of proef where
Lord Sankey in his speech sald Thss aT page 482

"Hf the Jury are elfher saflsfted ws+h h|s
explanaflon or, upon 2 review of all the
evidence, are left In reasonable doubt
whether, even if his explanation be not
accepted, the act was unintentionai or

. provoked, the prlsoner is en+s+led to be
‘acquitted.®

* See Mancini v. D.P.P. ' (1942) A.C. 1 af page 13.

The jury, even If they reject . the evidence or stetement of an

accused, are required to review ali the evidence to see if the Crown has

discharged +he. onus ofﬁpreOfFVeﬁAil +he eViEeﬁce;“'ﬁuefxfnelﬁde;whefeveﬁ”':
answer or explanation the accused has offered. What is being coﬁve§ed5feﬁe
thet Thefjuryeafe'ne+teh+i+!ed %e'eoﬁvi¢¥'mefel&_beeeﬂeeﬂ?heyehaveffoundx
 the accused to be:%eliihg.a.pack'bfhiTeSi”TheQHere'fequiredi+o'beef'fﬁf”
mind the evidence-ofefheeaecﬁeedfyﬁeh:fheyeafeeehgaged@inﬁgonsidering:Theg'
evidence in its To%éiify: We aelhoTTQQife.appfeefefeihbwefhe,impugned .
words can, in anyaway,"befcapablezof_p;ejudiging,an,aqqgsaq;pgrsgnae_wé;:
would think it, nof only epspjufejy:fair_fo;hiﬁ byt if,?§uCOfFeC* In;
pO|n+ of iaw. We see'ne'éerif in‘fhis 9feune'éi+heﬁ:;e

- We have ourselves, considered The facfs of The case and tThe
summat{én-and3wehareﬁ0f,opjnign that the summing-up was: fair and balanced -
and left the issues clearly for the jury. The irict-judge was careful to. leave
mans laughter on the basis of their finding the absence of an _intention fo
kil!qcﬁ,causeaserlous;dein harm.. His denial of the ghargeﬁwes explained..
The jury plainly were not impressed withyfhenapplicaanS sfory.;efheyﬁh;'
thought he intended - fo kill his victim, not only did he.qhoke»hfﬁ_jnfo_i
unconsciousness'buf.hjj.him.iﬁ,his:heed:wjfh a stool. There was abundant
credible evidence upeneﬁﬁicﬁ:fhefjﬁfﬁfe§q1e;effﬁveea+5fhe;yerdicT
eventual ly refurned,_fweﬁwere;qyife_ﬁﬁaﬁieffe;defeefeeny,easis for our

interferences.



