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JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NOS. 180 & 181/1988

BEFORE:  THE HON. MR. JUSTICE CAREY, J.A.
THE HON. MR. JUSTICE CAMPBELL, J.A.
THE HON. MR. JUSTICE WRiGHT, J.A.

R. ¥.  TREVOR KEENH ANb LINVAL LiNDO

Mr, .3, Mitchell for the applicants

Miss Y. Sibble for the Crown

. Va
June 12, 1989

CAMPBELL, J.A.

The applicants were tried and convicted in the |
High Court Division of the Gun Court on the 28th of September,
1988 by Ellis J for the offences of Illegal Possession of
Firearm and Shooting with Intent. They were each sentenced
to fifteen yaars imprisonment at hard labour on each count,
the sentences to run con-currently.

The charges were that on the 17th day of May, 1985
in the parish of St. Mary these two applicants were found
in unlawful possess;zﬁwa firearm at a place called Woodford
Park in a banana planation and when they were challenged by

police officers they shot at the officers. In more detail
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the facts were that one pPatrick éhilay 4 Polide Cohstable

who WQkAthen skabioed at Goyls svlice Station tecelved
informabion as a tesult of whlch he shd other constauies

famely Uriah steele, Rudoiph taylor, Bucle smalling

proceetied tb Woudford Park in St. Mary. They went into a
banatia plantation where thgy sighted thess two applicants

and five others. The police officers saw that they werse armed.
Smiley shouted “police," the response was that these two
applicants and the others opened uvp a barrage of gunfire in

the direction of the police officers.

The police officers took cover and returned the
fixg, Thoy appeaxed to hove been good marks-men because at
the end of the shoot-out, five of the men were killed and on
preoceeding to where thay were: three firgarmse wers rocovared.
One was a semi automatic pistol another was a .38 revolver
and the other was a .32 guardian revolver.

The evidence of Patrieck Smiloy was fully supporxted

" By the other constables. The applicants each gave sworn

testimony. As is usual, the evidence was that of an alibi.
Trevor Keene said he was at his relatives business place at
Port Henderson while Lindo sajd he is a bus conductor and he
was actually at work plying on his bus between Pembroke Hall
and Xingston. The issue which was raised for the learned
trial judge is the perennial issue of identification which in
this case was really the recognition of persons who were
known to the police constables - at least to three of them.
It must be admitted that the learned trial judge
did not expressly state that he was warning himself of the

dangers of mistaken identification, but it must be borne in
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mind that he was judge and 3ury, thus in his rolic as
judge he was fullv aware of the law and of the rougquirement
that he should give criticel coneideretion to the issue
whenever it arose. FHo however, did reflect on the matter
bearing in mind thet it was a matter of recognition. He
considercd that the opportunity existed for the pelice
officers to recognise these applicants and he considered that
even though it cannot he said that they alone had fired at
the wclice officers, they were part and pavcel of a common
design and that all seven of them would be egually gquilty of
shooting at the police cofficers with intent o de them
grievicus bodily harm.

We have carefully considered the evidence which
was before the learned trial judge and his summation, and we
find ﬁo hosis on which he can be faulted. In this regard,
we commend Mr; Mitch@ll\far big frankuness in openly indica~
£ing that he himsclf has scrutinised,; nc &oﬁbf very carefully,
the record. He indicated he was counscl at the trial and he
cOﬁid find na‘basis on which he could fault the sumeation of
the iearnea trial.juﬂg@, cr the crnclusicon to which he came
aﬁd that he could nct vroperly assist this court. We agree
entirely with him. The sentencescf fifteen yars nay at
first hlush appear 2 1ittié on the.high.side, but when one
considers that thig waé'like,éVCCntihgcnt of gunmen'whm
decided.to‘tdke wn the police fbfcé in armed conflict and
acfually'ehgéged them in a shert gun battle, we consider that
the sentence waé apprcyria%e tc the circumstance.

Accofdingly the apblicati@n of cach is réfused, the
convidtions hmd sentences are affirmoed. e order that the

sentoences comnmence to run frue the 28th of October, 198EB.
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