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R. v. VIOLET MOITEN

Application for leave to appeal

Carolyn Reld for Crown

25th July, 1989

GORDON, J.A, (Ag.):

Vicolet Moiten was convicted in the St. Catherine Clrcult

Court on 14th December, 1987 before Bingham, J., and a Jury for the

crime of manslaughter and sentenced to three years Imprisonment at

bard labour. From thls conviction and sentence she sought leave to
appeal. |

The facts In the case are that the applicant lived with
Earl Campbell at Roari River, $t, Catherine, for seventeen years. The
unloh produced six (6) children, Mr, Campbel! developed an association
with Valda Freeman who lived in the adjolning village of Duxex,

On the night of the 25th July, 1986 Mr. Campbel! visited
Miss Freeman. He did not remain there long and shortly after he was let
out of the house a rap was heard on the door. Miss Freeman went to The‘
door opened it and was heard to exclaim, she retreated to her bed,

siumped on It and expired. This was the unchallenged testimony of
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Carmen Russell, The posfmorfem by Dr. Royston Clifford revealed

Miss Freeman recelved three stab injurles, the fatal one penetrated the
lung Cavity and the aorta.
The Crown's case was basad on a cautioned statement glven

by the applicant to the pollice in the presence of Mr. Edgar Cockburn
a Justice of the Peace on 29th July, 1986 and a statement made by the

applicant To Corporal Jatobs at the Spahish Towh Lotk-up when he told
her she was a 5u§5ec+ in %he crime, She then sald "a de gal cause It,
A she why me have fl sleep a bush two nights.,”

The defence at the frial was an allbi. The appl}canT
testifled that at the time the crime was committed she was visiting her
mother who was 111. She further sald that in the seventeen years she
lived with Earl Campbell they |ived Th peace and harmeny, they never had
a fuss.

In the cautioned statement the applicant told of a life of
misery consisting of beatings and threats to kill her and her family
emanating from Mr, Campbell. She had on occaslons left the house
because of the threats meted cut to her but on every such occasion he-

sought her and took her back home, She had reported his threat at the

Lluidas Vale Police Station. On the 25th July, 1986 he agalin threatened

to kill her and left to visit his glrifriend's home. She followed him
with a knife she had dliscovared hidden under the mattress, She said

she "kept the knife as a gulidance because him threaten me." On reaching
Miss Fresman's home the applicant sald she "made a noisc', someone came
to the door, she thought the person was Ear| Campbel! and she used the

knife three times and went home, She used the knife because she was

- frightened. .

The learned trial judge In summing-up dealt with all the
issuus ralsed and expanded on provocation., The jury was invitad to con-
slder the confession, Provocation was dealt with as arising on the

confession adduced by the proseccution. The appllicant however in evidence
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denied the cautloned statement and sought to establish an alibi, In so

doing the applicant could not claim to benefit from the exculpatory

aspects of her cautloned statement as provided for In o

R. v. Trovor Lawrence $.C.C,A, 111/83 dated 10th July, 1988 (Unreported)

but rather her case falls within the ambit of R. v. Allan McGann §.C.C.A.

7/87 dated 30th May, 1988,

In R. v, Trevbr Lawrence (supra) the applicant on arrest

made a mixed statement which was adduced by the Ccown at the trial, At
the trial he sald nothing, The issue of provocation arose on The‘
exculpatory aspect of the mixed statement but the trial judge withdrew
manslaughter from the Jury's consideration., This Court following

R, _v. Sharpe (1988) 1 All E.R, 65 held that the entire statement should

have been left for the conslideration of the Jury. In R, v, Allan McGann

(supra) the appellant made a mixed statement to the police. At the trlal
he denied the contents of the statement, Thls Court held that the learned
trial Judge was correct when he left for the Jjury's consideration only
the Incriminating aspects of the mixed statement.

Having by her evldence sacr(flced the benefit of the

explanation for her .acts, the bald fact that should have been placed

‘before vhe Jury Is her admission that she went to the home of the

deceassd armed with a knife, lured her outside and killed her, The

learned trial Judge vary generously in hls charge withdrew from the

Jjury's consideration the charge of murder and left for their contem-

plation a verdict of acquittal or of manslaughter. The Jury found the
applicant gullty of manslaughter and we find this conviction unassallable.
The appllcatlon for leave to appeal Is refused: tThe

sentence Is to commence on 16th March, 1988,




