iN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO. 99/61

i

CORz: TEE HON. MR. JUSTICE CAREY, P.{AG.)
THE HOHW. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE GUGRDON, J.A.

R. V. WALFORD WALLACE

Randolph Williams for appellant

¥Miss Diana Harrison, Deputy Director of
Public Pros=cutions for Crown

Decemoer 1, 2, 3, 4, &, 1932 &
January 15, 1993

CAREY P.{AG.}

In the Circuit Court Division of the Cun Court before
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and & jury iao Kingsteon afrer a crisl betwesn
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July 19%i, this app=llant was convicied of the murdsr
of one Carol Walker, and scatencad +o death. He was tried with
twe ouner men but the jury failsdg =0 agres on a vardict and the
were ordered to be retried., He now applies for leave to appeal

that copviction,

We propose To treat this applicaticn for leave as Che

cefore us, ware of law., ©hs three grounds of appegal filsg
‘r
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challenged the mannser in which ths frial Judge deoalt with \common
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Gasign, in that he asglectad o dirset che Jury 4t in thé avent

the avidence £o the law concerning participants in a common
criminal activity. Finally, he took Lhe position™nhat tha
cautioned statemeant dactated by the appellant showad nsithar

that he was party to 2ay prior agreemont oo kill or inflict sericus
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injury te the victim or that he was presant aiding in or absettiag

b

he convicrion in this case depandsd wholly on a cautionad

tement which the lesarnec erizl judge admitted upon the

VOir dire, Thorz was soms evidencs howavor froem a Crown WiLHESS,

myrning of 14th June 1947 twe armed men (noithar of whom was the
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appuelliant) posing as pelicomen grined anhtry inwe the houss of whe
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victim Carcl Wallkier who lived with Bis wifs and Five oniidoen 14

Dallas Castle in 5t, Andrew. Thaey bound Mr, Walior witn his

wife's panty hoso, robbed his wifo of
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marched him out of the houss™o that he could show tham whers tao
bad men ware.” That was tibz last time his wife saw him alive.
When his body was later recoversd, it:-was piain he had been
butcharad. Some ele:ven chops had been administered in the arca of
che head, involving scalp, chssk, right =ar, neck and shouldsr,
H#is hands were still bound.

The cauvionaed szitatemsint of this zcouses £1lls in tha
missimg links. in it, ke saud that o June bs and some five obher
men wont to Dallas Castle by night., The purposa of that nocturnal
IDErDSy wWas Lo 2X20ut? Walker Decauss a politicisn was in thz

habit of passing him money to purchass guns bub instead he had

another of Chese porsons were left by a bridge, the others went to
foteh the doomed man from his house. wWhen they returned with
him,.éis hands wsre tled bshind him., He was marched up the hill
escorted by the men; including himself. At the spot chosen for

acution, the victim was orderad to lie

O

n th2 ground. His

shirt (a ganzlie} was stuffed inte his mouth and ons of the men
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digpartched him by cnopp ng ‘nam several times in his head with

4 machote, They all departed to the home of ong of their numbar.
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and as a resultc of a promiss tnar he would bz released if he

reportea what he had besen tCold to say. Prior te this, he had been
tortured and gusstionsd about the Killiag., In was guits unitrue

that he had s22n any vision or bagn convarted. He was cotally
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Loh ths efendants and nad nelther worn pelice
uniform nor military unzform,

pefors asaling with Hr. Williams'® challsrnge, we wish teo
point out that the Crown did adduce evidencs £rom a witness
Uswald Walker, placing ths appsllant in the vicinity of tho
vigtim's home st the matsrial times and 1n the company of a

co-defendant. Ths trial J 1
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icennification svidencs given by this witness, concludsd it was
Jury’'s consigoration, 1t was
LT LTOWLRTE Casae ANGRG

pp. 495 and 508. He said this:

Y. HNOow, common de
senge decrrins i
if two Or mors pe
a joint enterpiiss; tnﬁn QVery

im ivigual who pagcici patuq activaly
in the exscution of i

cnterpriss bascomss liabls

commigsinn of the ¢ffsnca.

Yyou ars A party o the doan
nd o

if it ds gommitted a
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She notaed that aftar thoe confedsrates rerurnad with the viciim,
che appallant showzd no disapproval, nor 4id as opposs thd
completad crima.  Dndeéed, he did absolunely nothing o detach

nimself from the criminal enterpriss afisr “ha sveny of the murder

o

&4 continued thoraafzer o remailn in thae company of his

confadiravaes., His conduci, sho stated, evidsacod not only wiilful

SNCOUrAgGImEnt LUl a pre-concaert of iatesnit to aid ana sbet the
c

There is, wz think, much fores in the submissicns mads on
behalf of «he Crowit. Ve agres that the facts stated in the
cautionsQ stdrtoment and as identified by Miss Harrison did not

exemplify mere presencs: and nothiang mo would demana ths
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highast degrss of gull:ibility to accepr that a person who had

kncwledge of the plannad murder, who had waited in the company of

& The intengwed viciim was fatched from his homs,

furnt

a collaagus whi
pound, marchad ©o a place of sxecution, and thsrs sxecuted, ceuld
D hoard 1o say uhet he was no ¢iffcersac from

3

in R, v. Clarkson & QOrs, 71 Cr. App. R. 4=>. Thars was also

P ey S -~ W - i en 4 DY ey s smer mTeed e <
evidence thaet soms of ths men wixs in milltazry dress and wars armed
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with assault vifles,., The axerciszs took placs in the earliy hours

crimi, Svan o

¥ To sstabnlish ailding and abkesitting
on the ground of sncouragement it
must be provaed that the defendant
intendad Lo sacourage, and wilfully
2ncguraged ths crime commiited.
Mere conlipued voluniary prasanca at
the scane of Ths commissiocn 9L a

Iy’ s} adan
ﬁo&a nst af iterlf nocessarily
el e’ 20ty bur tnp fact thatn
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“imast to eXprass his disssnt, maight
in soms c;rcumut&n -5 afford cogant
avideoacs upon which 3 Jury would be
Justifizd in finding thar ho wil -~
fuliy oneouragsd and so aiced and
zhatied; but 1t would bo puraliy a
guestion for thse jury whathor he did
or non,”

net cags followed and approved ths dictum of dHawkins J. in

R. Vv, Coney {1342 Q.B.D. 53¢ at p. %57. Thore were thareforas fa

¢}
]

Tne dcaraed trial judge ansvor deali with ths guestion of
prss2ncsz, simpliciter. He 4:d not think that direckions in tarms
With raspect Lo Rers prosence was called for. He however made ic
clear at p. 4% as appears above, that commen design reguirsed the

undertaking of a joint entorprise and ftng active participation in

s

1

the exocution of the undsrtaki up with an example

e
1Kl
(a3
O
4
l._.t
Q
3
]
)

ing.

fie

(PP. 49¢ ~ 497):
"... XT you and I agres
g01qg te hold up bwmab
Lonigho, wo AT gurzsg
and 1f ths conmtemplatic .
anybody at all COme 1N OUr wWay we ays
going to use the guns, and if whan we
13 nhouss, fivae of us go in
emain ocutside and Lhe Lwo
LG all thaoy are doing
oY if the police is
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¢ Coma or somebody buzlonglng
house 18 'na vo eome Lhero,
fiva go =nsids, hold up the
in the houss, rob thom and the
resiss and the guns [fcTatel
L anypody insice cho and
£ii, altnhougn the two dntz
i would ba .as guilty =8
WELE 108xde - t ig
- bacause 1t was all

joint entarpriss.’
We think the example relevant Lo ths situstion in this case. The
man on guard Lo warn his companions of tnae approachk of dangsr,

ig implicatad, by nis mere presence, The facts in the prasent casa
make 1t however, & fortiesi. The tyizl judge's dirsctions, which
we earlier set cut, nade the positicn altogsther clear to the jury.

in gom= circumsiancas, it will be necsssary for a judgs to dezal

with non-accidanial gpreseonce and to point
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fncouragemsani 50 as tQ assist tham Lo make a dotermination whether

tha accusnd alded and aborued the commission of ctho offoncs, For

thers is nothing in tha point that he failaad to relats the evidence
to tha law., Tho submission that ths statemcnt <id not sheow the
appeliant to be & party to a prior agresment to Kill or was prasent
2iding and abatting the crime of murder alse fails. We have
alrzady snalysed the statoment and ﬁaeé Gl rep@ar that process.

The appeal 1s accordingly dismissed.

W must now asal witn the affsct ¢f the Uffences Against
Tha Person (amcondment} Act which came into foree on

14th Cctober 193%2. Section 7 (i1} provides:

"7T.——{1) wsubject to the provisions
of this saction; with effecr from the
dats of commencement of this act ths
provisions of Lhe principzl Act as
amended oy this Act shall have effect

in relation %o pearsens who at that
date ares uader santence of death for
murcder as if thnis Ret wore in forces
&t ©he tims whoen tho murdaer was
committed and fhe prov151ons of this
section shall have 2ffect withoutn
prejudice Lo any ap g‘al which at
that dats, may be pRnding in respect
of thoso persons Gr ady r»guk of

Thoss persons Lo appnal.

This appeliant at that date was undoes sentonce of death. As this
Amgnament Ac? was nob in foros than, we must devermine whather
tae convicticn 13 for capital or non-capital murdsr
provision in tae Act which we incling to think applicable to thase
CirCUmMSTAanCcag 18 saction 2 {13 (£l
—(L) Subjzact to subsection {(2),
murder commitied in the following

circumstances is czpital maresr, that
is to say -

(£) any murder commitied by
4 perscn in the course or
furthrvanco of an act of
terrorism, thait iz fo
say apn act involving the
uge of violencs by that
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person which, by r=ason
of i1ts naturs and axtaent,
is calculatod to creats
a state of fezy in nhe
public or any section ¢
the public.”

1

We sought the assistance of both counsel who appzared

befor

It

us. pir. Williams submitted that this provision was

inspplicabls, 2ssentially bzcause thare was not a sufficisntly

public elzment. The kidnapping and the abduction of ths husband

of the housshold while it affected his wife and their childrean, did
not, ko arguzd, bring tha violeuncs within the saciion. 7That violence

must, ha said, be calculated to cause fear in the public or any
seciion of it. A family wes not sufficiesntlyv public.

liss Harrison for hsr part, tcok the view that the facts
fell sguarely within the provision., The zotality of the acts of
violence was dirccted at the Walker family which was a saction of
the public. Thz provision was an adaptation of provisions in ths
Praventicn of Tsrrorism {Temporary Provisions) Ack 198S {(U.K.).
In that provision however, an ideological motive is sssential.
The provision in cur Act omitslaitogathar any aced for proof of
political motives. The zatires ranmer and scops of the planned

exXzcuticn was calculated to create a state of fsar in a section of

il

the public, viz, the Walker fami

Mg

¥

in determining whether the use of viclaencs is calculated
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to create feozr, all tho circumstances must boe considared.
timing of the abduction, ths methed of entry, the dress ¢f the
participants, thelr armoury of wsapons, the robbasry, ths article
stolen, viz. the wifo's waedding ring, the abduction of the victim,
the long march to the place of execution, the mathod of sxecution -

the sheer brutality of it 2ll, ang tas

e
b

wtive suggesting political
overtures; all these factors, we think, would be calculatsd to
create a state of feur in the public cr a secition of ik,

First, wa d¢ not think that thes words -~ %“state of faar in
the public or any scuvticn of the public" must bz interprsted to

mean that thas fear cun only be created in those who witness the
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violence. That would be too restrictive & meaning. Ths saection
brings within i%s ambit those barsons who by the sxcessive use
of violance crearte extreme foar in the minds of the citizenry
whether near or far. The force used is expected to have the widest
impact by reason of its brutality o¥ apparent senszlessness. It
is not expected that any member‘of the publiz would be calied o
give evidence. It would be for the Jury to tiks a commonsansc
approach as right-thinking members of the pub.ic and say whethar
the public in its widest sonsc or a part of ii, i.e, a community or
even a family unit in that community would be affected thereby.
The test is nc. wherher Viewsrs or witnesses to the violencs arse
put 1n faar, but whether the impact of that violence is calculated
L0 Serve as a warning to the puslic in general or 2 section of it.
In ths present case, the victim was exgcutsed beacausg it was said
that he had besn givea funde for s sp2cific purpose by a politician
anc had the temerity to default on his obligations., We are
satisfied cherefeore that the facts came within section 2 (1)} (£)
of the Act and accordingly, the conviction is classified as capital
. murder.

But even if we wers wrong regarding the cenciusion at
which we have arrived as to the classification of this murder as
capital, santence of death must however be confirmed. Bvideance
has bezn adduced befors us that at a trial of this applicant wit
two other men Joel Andrews apd Michaal rFuller betwsen
13th and 21st February, 1969 before Walker J;, on an indictment
charging two counts of murder in respact of the deaths of
Lennex Francis and Fitzalbert Hall, all three were convicted and
santenced te death, Section 3 {b) provides:

"{b) Dby inserting next afier sub-
secticon (1) the following as sub-
section (lA)—
{1Aa) Subjsct to subsection (5)
¢f siction 3B, a parsoen whoe is
coenvicted of non-capital nmurdar

shall be sentenced to deaih if
befere that corviction he hag—
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{a} whether before or after the date
cf commencement of the Gffences
against the Person (Amendment)
Act, 15%2, been convicted in
Jamaica of another murder done on
on a different occasion; or

{b) been convicted of another murder
done on the same occasion.®

The applicant having previously been convicied of murder comes
within the ambiv of secvion 3{iA) (a} of the principal Act as amended.
For this additicnal reason, the sentence of Geath

ig confirmed,



