walking on the sidewalk.
a cart in the rcad by the sidewalk in front of one

One of the men took a bottle of syrup from the cart ond drcepped it on the

sround breakiaz it.

and stabbed after the sky juice man who jumped back.
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Ii THE COURT Off APPIAL 3 :
_SQPREME'COUBQ_QQJM syl APPEAL No. 8791559156,151[7Q
BEFORE: The Fon. Mr. Justice Zaccay J.4.(Presidin.).
The Hoa., Mr. Justice Henry, J.A.
The Hon. lr. Justice Robotham, J.A.(ag.). :
e Ve William March
Michael Tawrence
Anthony Grant
Anthony Bailey
Dennis Daley and Feisal Mohammed for applicant .larch.
E.R. Delisser and D. Harrison for applicant Lawrence.
L.G. Gilman for applicant Crant.
irg. Marva McIntosh for applicant Bailey.
Jlen Andrade for +the Crown.
April 27, 28, 29; May 13, 1977
ZACCA, J.A.:

On lay 13, 1977 we dismissed these applicutions for leave to
appeal. We promised to put our reasons in writing. ihis we now do.

The four apprlicants were convicted in the :owus Circuit Court -
on May 12, 1976 for the murder of Roderick Arthur Lowis cn March 13, 1975.

The cage for the Crown rested solely on tiz svidence of the only
eye~witness Albert Johnson. He described himself oz o hustler at the ~.
Coronation Market where he transported the loads of persons coming to the j
market from tne Country. On March 13, 1975, Johnson was outside the .ﬂ
Coronation Market at about 10 a.m. He was by thoe Darling Street gate of m\

. ‘ i

‘the market, where _oods were being unloaded from a Jou.try bus. He saw ﬂ
four men come up, one of whom ‘took up a bag. fle cullicd t¢ that person : 1
' g}

to put it back and it was put back. The men then uwvel along the Spanish :\
: k

Town Road towards the Coronation Market. He also wmoved likewise as he C
' Lo

[N

had a load by the market and having seen the man talzc uvp the bag, he went T\*
to watch the Joods. He leaned on an electric pole wotching the men \]

ey
The four men went up to a gk jifite man who had

o the market gates.

Another of the men pulled a big kuife from his waist

“he other three men

3
|
chucked the sky juice man into the knife and one of +thim said "Stab him ’ ]

%
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again Star."‘ The man with the knife thgn stappbed the sky Juice man.
‘The sky julce man then went.across the street and fell o¢n the other side
of the street by a bus stop directly across from tac market .ate.
Johnson stated thet there was nothing in front of him vo block his view
then the staboing was ﬁaking place.

There were two other light poles betwseun hruself and where the
stabbing took place and there was a stop light by tho furthest of these
two light polesaﬁ‘ There was also a market gate by vais light pole and

the stabbing took place in front of this market jsate. = ke said that there

"were about four or five persons on the sidewalk betrce. himself and the

narket gate. Jhen the sky juice man was stabbed hic rag backing away
from the marxet side of the road going aéfoss the voad o the other sids.
The witness iadicated that the deceased received tuc sich wound in the
left side of nis chest and this is where the Doctor sisated that he saw

a wound.
Albert Johnson also stated that when tne ccocaseaw was stabbed

the man who stabbed him pulled out the knife and a nicce of it broke off
and flew up iato the air and the men ran past him dowa Darling Street.
dhilst the men were running he saw the man who had pulloed out the knife
wiping the knife with a piece of newspaper. The wivices said that he

kinew the four wen prior to that day. He had ssesn thom by the market

‘all the while, ni_ht and day and he knew them by nane. When the police

~

arrived he assisted the police in placing the deceascd's boay in the car.
This was counfirucd by the police. At the trial hc ilcatified the

applicant March as the man who had the knife and the other three applicants (
as the three men who chucked the deceased into the unifo. He pointed out
the applicants Grant and Bailey to the police. Howevor the next time he
vas seeing thoe applicants March and Lawrence was at the Preliminary Enquiry
in Court. He had siven the names of the men to tuo gblice.

This tien was the evidence of Albert Johnuorn as he gave his
¢vidence in caiei. .However in view of submissions 2adc on behalf of the
applicants it will Dbe necessary to examine his evidcicoe under cross
examination ia sciue wetwil in so far as it affects hig credibility as a
witness of teuthe. It may be more convenient to werl rith this When‘we
come to consider the grounds of appeal which wer> ar_uct con behalf of

[ ¢ ‘)‘\
[ A
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the applicants.

Another ritness for the Crown, Dr. Joan ..crtin stated that he
performéd a Post Morfem Examinaticn on the body of tho Geceased Roderick
Arthur Lewis. He saw & stab wound, five inches dcoco. The wound entered
the pericardium oand incisced the aorta. It was ilg ouinion that the
deceased died from shock and haemorrhage due to 2 stiab wound of the aorta.

Detective Corporal Fopeton Watkins testiilou that he went to the
ﬁcene of the stabbiag where he saw the deceased lyin, on his back with
a stad wound to tae left siae of his chest.  Beziuwe thie deceased, on the
sround to the left siue of the deceuascd he found o knifc brosen in two
pieces. He described this knife as being aboat TV in’leneth. This
knife was not tecndcred in evidence nor was any eviiocince ,iven as to the
findings of the Government Analyst although the «nilc was sent to him
for examination. It appears that the Crown was acverthcless offering
the jury this evideace of the finding of the knife For their consideratioun
that this was the kaiife which inflicted the injary to i aeceased.

Det. Watkins also stated that‘he knew the appiiCJnt ..erch by the name
"Big Boy"; the apvlicant Lawrence by the name "[.V." and the applicant
Bailey by the name "I.I."

Several _rounds of appeal were argued on »uuclf of the four

applicants, onc of which was common to all four applicants. This ground

of appeal was "The Veruict is Unreasonable and cannot Hc sipported having

rezerd to the evidonce'. Under this head the Attorncys for the applicants

arew attention to numerous aspects of the evidence ol .lhert Johnson which
they submitted werc contradictory,; inconsistent and therctore
unsatisfactory:

(1) The way in which the applicunt March wog (ressed at

the time of the alleged stabbing.

The witness Albert Johnson at first steted thut the
applicunt March had on a shirt. He toen zamitted
tant at the Preliminary Enquiry he hod suated that

tho applicant March did not have on a shirt and the
evidenoe which he had given at tac Proliminery Enquiry
was the truth. When he said taat ths applicent had
on a shirt, he meant that he saw him wearing a shirt
at the police station. However n¢ lotocr admitted

thot he had not gone to the station, wor Liag he seen

ok
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the applicant at the station.

(2) Whoere the incident took place

Attenpts were made by the witness Albert Joknson
in iving his evidence to bring tac inci.cnt more
closwly to where he was standing to znavic him to
say that he was able to see the incicenv clearly.

(3) The number of persons between tne witncsg ana
the incident

The witness gstated that when the incivcent took place
there were about four or five perisonz “otweern himself
aind where the incident took placa. L6 loter admitted
that at the Preliminary Enquiry ho had stated that there
were 'many' persons between himself cnd tl.e ingident

aund that this was the truth.

(4) Applicant March running away with > iccz of the knife

Albort Johnson stated that after tine staboing he saw
the knife break and a piece flew in thz air.
The applicant March ran past him and ue saw him wiping

2 plece of the knife with a newspaper.
The evidence of Dect. Watkins was to the effect thut e found a knife broken
in two pieoes by tihe body of the deceased. It was iont for the jury's
consideration as v whether the twu pieces of kaifc o, by the deceased's
hody was the knife whieh was used to inflict tne iujury. It appears that
the jury were sotisfied that the two pieces of kuife was in fact the knife
which was used tv inflict the injury. This is ocorac out by an answer which
the jury save to vhe learned Chief Justice on his ciquiving whether he could
further assist them. At page 217 of the transcript thoe following question
and answer appoars

His Lordships Now, without indicating any wcmber of the Jury
or anything like that, will ,ou tell me what
assistance you thaink I can ivaoY

A Well, we would like to know iy thue fingerpriht
wasn't taken on the knifc o scee wuether the

accused actually did it.
If thercfore the kuife consisted only of +tic tiwo pieces fbund by
the body then the cvidence of the witness that he sow tic epplicant with
o piece of the kunife would be contradictory and therwforc would affect the
credibility of tho witness. Would this finding of +thc knife by the body
of the deceased also indicate that the deceased was ciabieu at the gpot

whore the body was found and not in the middle of the wood ag was suggested

%
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»y the eye-witncss? It was submitted that this would again discredit the

witness Albert Johnscn. Thore was no evidence tact any of the applicants

followed the doceased zacross the road to where ng fiuaally fell.

(5) 4&lbert Johnson's previous knowled s 0. the applicants

The

witness contradicted himself by at Tirst saying

that he knew souwe of the applicants by o "nick name™

but leter aumitted that he did not kuow any of the

applicents by name or nick name prior o the stabbing.

Wuilst stating that he had seen thc apuslicants by the

market on: occasions prior to the stabdhiny and knew them

by tiueir faces, he failed to give any dcumcription of any

of the men to the policey, nor did ae _ivc auy names or

nick nsmes to them.

It iy therefore submitted that the evilic..cc of the witness

as to his knowing the applicantes prior to the stabbing

Was

c

the

g0 unreliable that it was unreasonable for the jury

to find that he knew them prior to tic stabbing and therefore

jury ought to have rejected aiu evidcice as to identity.

(o) 4lbert Johnson's account of the breciing of the bottle
-of syrup
The witness first stated that it was .puilcint Bailey who had

i ar ae

broken the bottle of syrup. He aftcruerds stated that it

we,

The

9]

was

the applicant Lawrence who had Zrolici the bottle of syrun.
ueposition of the witness takon at the Preliminary Enquiry

tenhdered in evidence. It discloued <hat at the

Prcliminary Enquiry he had stated tuct Lo did not know whicir

one of the applicants nad broken the beiisles

(:/) Admittedly there woere contradictions and inconsistencics in the evidence of

Llbert Johnson but this Court will only iaterfere srith the verdict of the

Jury, where any questions of facts are involved, if Tac veraict is shown

w0 be obviously aal palpably wrong. R. v. Joseph Leo S$.C.C.A. 50/73,

.ovember 16, 1973,

R. v. Hancock, 1913-8 C.A.R2. 193, 1. v. dicnael Bernard

S.C.C.h. 26/73, “ovember 2, 1973.

Where however the sole witness for the prosccuticn has been so

(i:) completely discreditea by reason of admitted untrutus cad bletant and

uncxplained contradictions and inconsistencies as ¢ wcadar his evidence

so manifestly unrcliable that no reasonable tribuncl could safely act on ity

a trial judzgo will be well justified in not leavin; tue cise to the jury.

Sce R. v. Curtis Irving, 13 J.L.R. 139,

C-1e
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These werc all matters which were put before tie jury, I have no-
doubt, with force oy the learned attorneys wio appcarcd for the defence
and equally favourably to the applicants by the lcarncd Chief Justice in
his summing-up. o complaint has been made of the sumaing-up as it relates
to these contradictions and inconsistencics. Indoca the learned Chief
Justice dealt with these matters in his usual accurutce, {full anda fair
nanney s The jury having heard the evidencs of‘ilberﬁ Jorrson and the
summing-up of thce lcarned Chief Justice came to the couclusion that they
velieved the witness and if they believed him thoy weice ontitled to conviot
all the applicents and they did convict. Tois Court cannct say that the
verdjcts to which they came were unreasonable aad could 2ot be supported
by the evidence.

Another sround of appeal argued on behalf of the applicants Harch
and Lawrence wes to the effect that the applicaats e identified by the
witnegss Albert Johnson for the first time subsegqucnt o tie incident at a V¥
time when they were in the dock at the Prelimianary Sacuiry. It was

submitted that where a witness states that he kanew the ap,.liicunt by face

prior tc¢ the incident7 but does not give any naass or cescripticns to the
police of the persons who are alleged to have conuidicd the killing,'énd 4
subsequently the police arrest the applicants in cou.:éction with the killing,
they ought to hold an Identification Parade with rcecrcct te these applicants.
It was further subuitted that in the absence of tnc aol_insyof such an
Identification Parade and the witness subscquently ideatifying the

applicants ian the dock at the Preliminary Enquiry, this would be tantamount
td a Dock Identification. In such a situation the lezrned Chief Justice
ought to have dirccted the jury that the identification of the applicants

in the dock at the Preliminary Enquiry and the Triel wore Dock Identifica-

tions and of no value. In the absence of any othor cvidence the case

against the applicants March and Lawrence should h.vo boen tuken away from

whe jury.
It is to be cbserved that no such application or submission was

nade to the learnced Chief Justice at the trial.
It is true that the witness Albert Johnson stated that he cid not give the
names or descriptions of the alleged killers to the police. However he

.

stated that he knew them by their faces and hud sccon thom prior to the

93¢
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incident around the market. The next time he was sceing the applicants
after the incident was in the dock at the Preliminary inquiry and at the
Trial when he identified them.
It is nocessary to see how the learnced Chief Justice dealt with
this matter in his summing-up to the jury. At pages 175-176 of the
trangeript he told the jurys

"Jow let me tell you something else, members of the Jury,

this one witness has‘been broughts now, _ou may not

convict any of these accused unless you belicve him

that ho knew each of them befors. The rceason for that

is this, it is clear from what he said thot it is not

bacause of any names that he called to the nolice why

these men were arrested; so he said. ide said he didn't

call any names to the police; so he said. So if the

police go and pick up some people now, cnd bring them to

Court and put a witness in the witness box Iox the first

time to point them out, then that is a very unsetisfactory
state of affairs because people will be inclined to say,

well, now, if they didn't do it, the policc wouldn't arrest
them, so, therefure, because the police arrcst them and they
are in the aock I will have to say is thowm for it must be them.
T8ll, we don't regard that as being satisfoctory and so, if you
are nvt satisfied that the witness knew these four accused and
knew them well before, even thoﬁgh perhopns ne dian't know their
names; if he didn't know them at all, and you have the situation
where he is confronted with them in Court ior the first time to
identify them, then that's quite unsatisfacuvory. It is not
safe tc rely on a witness' evidence in thoge circumstances and

you vould have t¢ aoguit the accused.”
At page 193 he said:

"Well if you think that is 80y, if you think tuct the accused.
were taken in custody not by that Coastablc and that the
Coastable has come to perjure himself onc if~§3ﬁntgink that
the whole thing is a conspiracy tnen, 07 lourss, yo& can't
couvict a person on that, but, as I said uic accused were
taken in custody on infeormation apparently, cther than Mr.
Johnson's evidenoce 80 unless you feel surc thet he knew
them bofore and he knew them well you would De cbliged to
acquit them all because it wouldn't be satizfacteory to have
come and icentified them just in the witnoss hox.

Woll, he said that he knew all four oI them, four.
He saic he knew them. He said "They incidic tie market there

day and night". This is how he said he ziows them. He seeos

S3p
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them there inside the market day and night cud, apparently,

from what le says,; he usually sees them in o [rcup.”
Again at page 213 the learned Chief Justice told thc jurys

"If, however, taking all those matters into account you feel
sure not only that the deceased was murdcrod but that Mr.
Johnson witnessed it and if you feel sure that he has
positively identified each of these accuscd as the persgon
who did it bamed on his recollection of wha+t he saw at the
time and not because he went into court aud scw the agcused
in the‘dock, if you feel sure about thet tuen, ¢f course,
it is open tu you to convict eaoh of the nccused whdm you

are cou.sidering for this charge of murder.?™
e are satisfioed that the directions of the learncd Chicf Justice wnich he
save the jury in this matter were adequate and currcct. 7o hold that an

identification in Court under these circumstancss whoers the witness stated

thaet he know the applicants before the incident; is tontemcunt to a Dock v

Identification, would be a new concept of the rules rclating to Dock
Identification.

It was for the jury to say whether on the eviience before them
they were sitisfiocd that the witness knew the applicants pricr to the
incident andlwhether his identification of them in Court was based on his
having seen them prior tu as wgll as at the time of <the incident.

e cannot therefore hceld that the identification of thce applicants ih Court”/
amounted to a dock identification. The learned Chief Justice, therefore,
quite properly left the matter of identifiocation of tho.applicants March

and Lawrence for the due consideration\of the Jury.

It may be that the holding of an Identification Parad; by the
police with respoct to the applicants March and Lawroncé in the ocirocum-

stances of this case may have contributed to proper Holice investigations

but in our view the non-holdins »f such a parade, in the circumstances of

thie case does not meke the identifioation in Court c Lock Identificaticn.
A furthor ground of appeul argued on bohalf of the applicants
:arch and Lawrence wes tc the effect that the witaessg Jlbert Johnson gave
evidence which was prejudicial to the applicants aind vuct the learned Chief
Justice ought to have discharged the jury or at the very least warned them

as to the possible effect of such evidence.

o2t
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At page 08 «f the dransoripi.the following questicns and answers
appears

Q: ‘ You 8ay yos, a few weeks - it is & few weeks &ou
had been seeing him. Is tuct ycur answer?

Hig Lordship: About how lung? | S

~ As : I see him a goud time. Frum him coume on there

I see him.

His Lordship: Yes, about how lung is that?

Az I never keep the time,‘you W.10W, your honour,
pléase, because I is a men like thiss I just ...
from I hustle my fouod I just yo beck ah mibh yard.

I dont stay on the sfrest Houance with them because

meanwhile I thers hugtling them will gome on there
and them will take weh anytni:; cnd I will hear man
call them name.  Furtaer I (cat knew them, gir.,

At page 80 of tue transcript the following questions ond answers appear:

Mr. Delisser: Are you uncomfortabnle? Is caything wrong?
Are you quite comfoertable?

As Anytime me leaye today me nali come back.

His Lordsiips But we are golng to nave you “omorrcw. Other

' people must ask you questioas. Is that the one
you call 'T.Ve'?

As Yes Sir.

His Lurdship: You call him so? _

As | Yes; Sir. Sometimes I call him 'Mawgaman,' sir.
Sometimes he tek weh the pcocnle tkings, he run
down the lane and I call him 'iawgeman'.

Again at page 85 of the fransoript the following questicn &nd angwer appears:

Qs Now, well how come you are iclling us today that
you knew these nameg before +thoe incident?
As JAfter the friend them oome threaten me many times

at my home ~ gea where thenm »us up mih head here
(indioating) seseesess

It was submitted on behalf of the applioanté that Lo siatements of the
witness sugsested that the applicants were persons wiac had committed largeny
and also associated with persong of bad ohargcter.

It is to be cbserved that no appligation was made to the learned
triel judge for'the jury to be digocharged nor did tue triel Judge give any

warning or make any refergnce to these §tatements.
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Whilst the trial judge has a disoretion to discherge & jury or to
3ive & werning oven in the absence of.any application being made on behalf
of the applicants, it may be that the judge decided that tke best course to
adopt was nof to refer tc the statements. It was not likely that the jury
would think that the applicants could be guilty of murder because it was
being suggested that the applicants were persons who had committed laroceny
or assgoociated with persons of bhad character. Thero wes nc¢ evidence that
any of the applicants haed been charged or convicted for eany cther ofiencs.
He are of the view that the learnsd trial judge oxorcisoed his discretion

correctly in not roferring tc the evidence as such a rofcrence may only have

tonded to inoreese the risk cf prejudice by drawiny ationticn to it and it

e hest to ignore it. . We dv not believe that the ovidence, such as it
was, oould have had any prejudieial effect on tire minde of the Jury who were
asked to give their verdiot un a charge of Murder.

By reascn of the above we hold that the srourds ¢f appeal all
failed and for theso reasons we refused the applicotiouns fur leave t¢ appeal

with reapect tv all four applicants.
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