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SUPREME COURT CRIMINAL APPEAL NO: 48/91

COR: THE HOB. MR. JUSTICE CAREY, Jd.&.
THE HOH. MR. JUSTICE FORTE, J.a.
THE HOH. MISS JUSTICE MORGAN, J.A.

E. V. WINSTOE ALLERDYCE

Delano Harrison for Applican:

Miss Chexyl Richarxds & Mrs. Cargl Dacosta for Crown

May 27, 28 & June 8, 1992

FORTE, J.A,

D The applicant was conviciad :n the Home Cilreuir Ceux: on

the 10ch April, 19981 for the murder of Firzreoy Jones committed

on the 23th July, 19898,

f

Before us, Mr. Harriscn who appeared for the applicant

was admirably candid with the Court, in revealing ifnat having
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carsfully examinsd weript, on some five detailed parusals,
he was unable o find any meritorious argument Lo advancs in
support of this applicaticn. Aasksd whether he had consuln=d the
zpplicant, and advisz«d him of kis opizion, My. Harrison, cn ths

~  firer day the application camoe befors us, admiztoed that he had
ngt dons so, and cravad the Courv's indulgence in grancing an
acjoeurnment o the following day %o allow him the opporvunity of
s¢ doing. His raqguest having been granced, My. Harrison returnsd
on thz following day and informod the Cours, that he had a "candid
zad worchwhilse® discussion with the applicant, during which ho -
axplained to him that having looksd at "all the lzgal issues™, neo
could find nething upca which to urge vhe Couri in suppori of tho

applicaticn. Ths applicant understoond, and was then well awars of

Mr, Harrxison's deciszon to inform this Coury, thar he could non



urgs the Court uo grant the application. Mizs Richards for *he

Crown, on baing asksd, agrzed wish Mr, Harrisop, &5 her oxamina-

we have ourselves given sorious and dotailad censideration to tho
casz, and in the end ontirely agrec that “here is no merit in chis
appiicazion for bz rsasons which follow.

Th- main witness for he prosseuticon, Shorncll Bowes, was

dry’s worker by Sharen Sovd@row, and wae st a

back-yard of Seririw®s homo. Tha docszsod cntored the yard, speoks

with Migs Sardraw who was then nsids wac heuss, and as scon as hs
QEILSO The ghits, Re raturrned Unnlng into Lo yvard, with Lha
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nad & long gun in
hand. Thae diceoased was saon by the witness to go over ths back-
fznce into & vacant lot besida Migs Serdrew's hemn. The applicant
then went back through tha front gate, aind turnad into tne vacant

lot. Shorily theoreafier the witness Bewoes Asard an explosion whictk

wat

sha described as "4 shot fire®. Sho want Lo zhe back-fence and
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over him wiih the gun pointed at him. The docoascd was heard o cry
out "Speng, dont shet ma again®. The applicant was known to the
witness 3§ "Speng®. As she looked on, she noticed thar blood was
coming from :hs bedy of the decgased at a Spot wihich sng demonstrats
te the Cour: by reference so har own body. AEfter the decsased

cried out, the applicant ran off and disappeercd. Thae witness then

went with Miss Serdrew to the home of Linda Sperca the mother of the
1
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ort to her, apd a

1 threzs returncd te the spot
was $£till lying. AP thiz “ime the witnhess noticed
nl"

that therc was a "big hole” on the body of the deczaszd, who was then

still zlive. They tock him te <hs nospital by taxi, On itheir way there,
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-3=
sked by his mother, who shot him, the deceased said ?SP&nngpengzmnmna
speng.” On the 29th May, 1991, on being arrested on 2 warrant, and
cautionsd, Lhe applicant stated, “Mi noh know nutten yuh a calk bout

sah". That was in summary the case for the prosccution,

in his dzfence, the applicant gavs 21 unsworn statemant, 1in
which he related an incident in which he was robbed by threo mon and
shei by Everton Jomus who was ons of the three, He gave no indica-
tion of the date on which thar incident occurrad, or of its

relevance or connsciion wita the murdar Iox which he was being tried.

During the course of discussion befors us, one possibls connccition

was discovarced towards the end of tha unsworn 2hatoment, where tho
applicani srated "When me gst to tnderstand, is Everton Jones +old
£i him cousin that f£i come press a charge on mi fi murder®., Howaver,

no other mantion of Everton Jones was made throughout ths trial, and
30 ths reference Lo his cousin prossing charges, scoems devoid of any

relsvance. It was put te the witness Bowes, however, that it was a |

man called John Strein who shot the applicant and an <pguiry was

made by counsel in cross—-examinaton wnethor John Strain was the

cousin of the witnass. If thersefors John Strain and Everton Jones

were onc and thoe same porson, and a cousin of Bowes, then Lhe allega-
tions made by the a2pplicant would be of some relevanca., Thatr defonce

was howaver neover developed by counsel. The applicant, however,

vl

dmitved to the fact that ho was known as "Speng” and maintained that
when he was accused by the police of this murder he told the peclice
officer "Mi dont know what you talking about. Mi not hiding mi nzame
because mi dont know what thenm talking abeut.®

The applicant both by means of his unsworn statement and
the cross-examination of ths witness Bowss, who was tho only witnass

to identify him as zhe assailant, put identification into issue, and

i3]

that remzined the only issuz irn the caso, That thare was sufficient
opportunity, given ths circumstances, for an accurate and reliable

idzntification of the applicant, is easily ascertained from an



axanination of tha avidance of toe wilnoss Bowas. She tustified
that ir was Gayligki, the time bzing $.006 a.m. and cthat she had
kunown the applicant for six yrars prileor o the ilncident and was
accustomed o secing him about onct por wéaek. She knew him by the
name “Spong®. On the merning of the incidont when he came through

the gatez, he was coming in her direction and se she saw the f{ront

o}
i
iy
!-l
in
5
by
18]
b~
Y
Q)
Q
ke
»
i
1
5}
¥
‘r

stage hoe had come about 1Z yards from
her. When sho pecoped through the heols in the fooce, she observed.

kim for 15 minucss while he 500038 over the doccased and art thos

ferce had not beon betweon tham. The defsnce szricusly challenged
the evidencs of idantification, and suggested to vho witnuess that
she was mistaken as .o tnc identification of the applicani. The
gvidoncs of vhe witnoss, that she cbsurved the zpplicant for a

4

paried of 15 miputes, was challonged in the following way at pags

n wan within soconds again this
man who you saw with tho gun over
¥ith ran bchind soms bushos?

[ o
M
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A. Y8, 81T.

¢. That happenod, the whols incident
from th: Limo you saw Kelith (dec’
jumping over thm fenco, tho
shooting, you all looking through
the fzace, @vexyzhlng happuned in
& flaszh, in scconds Lt wWas ovor?

f“_, =
~a

A, Yes, sir.”

*

The defeanece counsel then left 1t abr than, the witnass of course

having already iestifiaod in sxaminavion-in-chisf that sha had

et

cbservad the applicant for 15 minutes. Crown Counsel as would be

expectad returned to it in re-examination s follows:

E
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“2. DMiss Bowss, you s2id you watched the
man standing ovar Fitzreoy for 135
minutas and in answer Lo my loarnasd
friend you said in socends. wWhat is
really che situation?  You said che
iaciarnn ook placs within scconds?

£, Because 2 say no, sir, Like it
occupy say 15 minutas.

HIS LORDSEIP: Zay iz again.
WITHESE: I was saving j‘s* lik=

how you say s1xiy soconds one minute,
20 call it hew much soconds would
make 15 minuraes, Take for inscancs
1f it is even fifty or sixty saconds
¢r 50. You understandst®

"3)

At the and of the re-examination thercfors rtho witness had
reiterated thai she nad cobserved the applicant for 15 minutes, and
the number of seconds would be determinad by how many scconds
constityted 15 minuigs.

That was the szvidsnce in rospect of the circumstances under
which the applicant was identified by the witness. The learnced

al judge in his summing-up gave caraful directions to the Jury
on how to approach the e¢vidance of visual identificatvicn. He warnea
them of the dangers of accopting as accurare the evidence of visual
identification, as a witnass though heonest and convincoing may never-—
tholaess be mistaken, and that notorious miscarriagas of justice have
occurred as 2 rasult. He stressed the nesd for careful examination
¢f the opportunity that the witnzss had of identifying +the applicant,
and the circumstances undevr which i* was done., Tho matiters that had
to fall under their carcful scrutiny warzc alse peinted out to the
jury. In the end, ths jury had boen satigfactorily instructed on

the issuec of visual ;dmﬁ*lflcnuéﬁﬂ; 2z

3]

g like counsel for tho defence,
w2 arc of the opinion that no arror can b2 attributed to the lcarnsd
trial judge.

There was ong other matter, which we fel: should bo given

special attention. During the courss of +he trial, duafencee counscl

opiscted to the evidoncs conceining the stacement made by the
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o ois allogod o hewvo smid, when askod who sact

~he cass of R, v, Andreows (1657 1 2l E.R. 313, In our visw the

Andrews caso {supra} which was followsd and appzeoved by this Court

in R. ¥v. Winston Hankle S.C.CLA. 183/9%9% dolivered on tho 23zd

March, 1992 (unreportcd), it was held thac hosrsay evidonce of 2
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LLiwiss by tho viciim of an avtack describing
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how he had reccivod his injuricos was admigssbls in evidonce as

-

zacker, if the state-

I

part of the ros gesiaze 2% the trizl of the at

ment was made in conditicons which wors sufficiencly spontancous

and sufficiently conicmporanocus wiin o preclude tho
pessibility of copcoction or distoriion. In our view the learnad
trial judgs was corrwcCht in 2Cmitting who Sitacsmeni as being a part
of the res gustac 2s whe circumstanctss in wiich the words warse

spoken, mat all the reguired criveriz for admisszon. In cencluding

that wo cannot intarfore with the ruling of tho lszrned trial <ud Gy
=

W oare guided by tne words of Loxd Acknor in deliverviag the judgment

of tho Heuss ©f Loxrds in the Andrews casoe {(supra) at page 521:

"Hhero crial judge hes proporly dirscoed
himsc L0 LRG corroci oppro&ach oo tho
i Lhcre is mautrial to antitis
him L he conciusions which ho gid
raach 5is gecision 1w finezl, inm the
senga thes 1; will neot e interferod with

e
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1 t‘ipa.n;:r.ti .

Loxd Ackner ithen gave some guidelines as to the duty of ihe learned
trial judgs in diveching the jury on how o approach such evidence.

He stared zs follows:
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O course. having ruied the siatement

sGuissible the judge must, a2z the Common
Esrgeant most cer ga%niy Gic., maxe 1t
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W2 cannct therefore fault the learned vrial judge for the

manner in which he treated with thisevidence in his directi#ms to
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deceased whils the applicanc stcod over him wivh the gun pointad



Gecsasad, They WEers words, LOWeVer waich wers undoubtedliy a part

T the res gestas and conseguently amountid Lo acmissiblie evicence,
hnocongiusion, we exe entirely i agreement with counsel
that no valice compleint 13 disclcosec ia s transcript, and holid

that the applicant was COnvVictsad, o5 &Videnos which amply supporis

the convicilion, and folluwing = Colpetent and ateyuate summation

i2gal issues arising

on thie evidence, The application for losve to appezl is refussd,




