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I THE COURT OF APPEAL SN

SUPREME COURT CRIMINAL APPEAL HC: 163750 ﬁdgﬁf“f

BEFORE: THEE HON. HR. JUSTICE CAREY, J.X.
THE HON. MR. JUSTICE FORTE, J.4.
THE HON. MiSS5 JUSTICE MORGEH, J.&4.

R. V. WIKSTCH HAWELE

L.H. Bunny MeLean for Applicant

Miss Dianas Harviscen for Crown

March 9 & 23, 1992

PORTE, J.A.

Tie applicant was convicisd in vhe Home Circuis Ceourt on
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it couléd be said ther +vhe ipcidont wh oh led te ©he dsacth o
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he was at ths dancs, a man whoss nams he d:d not Know Cams Lo
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apprared (per who ovidoncs of Stennst Smich) thet this man had
had¢ a fuss with *he applicant, whe was -hers 2t che dance.

Tha decsased, was +taen taken by cthis man, over to where ithe

f.”a:

applicant stocd a2t vhe juoke-box, and ns ithen twold the man "4
you and 'Blacka’ a wer, you can cool uif.” The applicant is

alsz caliled 'Blzoka.’ LRfter tnis was said, the applicant

.
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walked off saying "Man a gilve man knife fe stab me, ms a go

fz me gun.” &g he lefi the dancs, be was se=n by Stennst Smith
who alsc tastifiea  that he us~d Lhe words indicat-ng that hea
Wwag going for his gun. The applicant on going outiside Was

soen by Emith ro taks » bicycl= from « young bey whom he rold
te meat Sim et Benbow Stract corncr. He thon rodae ofFf.,

At asbouwr 3.00 a.m., Lhz thros

and Deryick Ssimon lefv thoe dzncs

cf the deceasad and others, some riding bicycies and others

in fiont of cho Admiral Town Police

nams of
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*,he:;y reacoen Beckford Straczi, thy wiinsssss saw Lha applicant

com: from behi
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pointed he gun &t ths docoaznod snd said “Giva mean a Knito ncw

wuh.”  Thoe deczased repliad "afrexy me nover glve man noh knifoe,

Crawly can’+« help you becauss is Powsr Heuse man run thaings.”
he ducssssd ran oif and whe applicant fired a shov which
caught the decgssed, causing him e £31i. The sthers also san
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but as they zan thoy locked behind to sie whe dacsased on tho

o gay "Donr sho
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saan o five vhre

the deceased as no lay on the ground. He ~hen departad Lhe
scens.  The wares men thon rsturned o whore the decsased lay;
smith and Shaw snding up nrarsst o him in “ho  crowd which
gathered. In face it was Smith and anochor mai whe raisced him
up, and he was then heard by Smith asd Shaw to say

Blacka shoi me for neothing®. The deceased was ihoreafter placs

@ car, and baksn o Lhe hospital whare no subsaquantly died.



—

applicant admi

that hoe was not ai

R ] ~ v T L v -
TLEG wo having dDaan at uho

tng dancw with nis girlfriend wiih whom be went swralght

: ground
arguzd wHic 28

rrl—

crly issus in the

spent

whe cthurs. Tha grounds

Thz issrned Lrial judgn
any way, poini i
Tigon ©r report
CDRET by Crown
the pro 6N

witiusses for
ks ;‘(A D"\/“‘F‘
soms fivae

0 WlT

. N =
4% shoi,
mi for aothing’
baing Z parc af

cf 5 doc“
uncy of such
Cas® ﬁ”d the
opplLﬂ‘ in

zumatlrﬁcavlanp
avidencs in

instant
amcunt of csuticon 1o be

..la -

casws wWhers the evidence discleoses chat
liztle oxr no ph daescripiion hes
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W25 JlVEen Was aftery Lhg
accused was firstly taken in cusioay,
o whars it is doubvful thart was
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befors the ovidence commencod.  The rranscri raocords che stat

maent as follows:
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judge did =ddaress who jury on this

oL

A% I mEention oxXLranaols neiiars,

Mr. Foraman and your mimbe:

me tall you char - you romember
T

at the brginning of th: trial you
w<‘@ empansllaed spd I bink I sheuld
o1l you chat when

n the coury was
dvla - I thirk by paulice cfficirs -
L don't remamber by wnwm - that ths
witnesses were afraid o o

cours wnwow thait, Mr, Forema:
members, you should cunplet-ly dis-
card that. You should unct have thav
in your mind 2t 21l when you are
congidering tht guilt or fv:o conoes
of the accused porson begauss you
wiould be speculaiing and you ars ngt
permitied Ln speculans,”
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In gur visw, This passageo correctly insiructed ths jury as Lo

their auty in relation to thar allagation which was mzde in

thiiy presence and answars cirectly the complaing made in this

. McLuan by ihs Couvrt, bhe reoadily conceded

his complaint was misconceivid, and advanced no arcumant

Lo puppery 14, This ground 13 wishoul marit and cherviore

5 [E I R, = S B : = e b e - T Y e -
Mr, Hcleon argued wphal he statemens alleged by Smith

and Shaw, te have been made by the drosasgeu after hs was shot

was wrongly sdmitted by che lsaszncd trial judge as it was hearsay
and nor a part of fhs yes gesuas. Uignificantly, no objection
was made &t tht Lriasl when tho statomen: was admitied ipto
avidaence. In Sais summing~up, howsver, oo loavnped trial judges
made iv guine cloar chat vhe statemant was admibtad on the basis

roag gastas. He said a2t page Zub:

CcL words,
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In admitring the lgerned trial judgs must bava

been mindful of the case of Regina v. Donald Joseph Andrews :
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2 W.L.R. 413 in which i+ wos held:
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ground consagquuntly fails.
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Ground 3
Tais ground was argued veory tonianively by Mrz. McLean,
anc he was coniton: ve rely on ths submission chat %ne learnsd

trial judge did not $oll the jury tha. 55y are Lo bear in ming

tnat no physical Siscriphion was givin by any of Lihc witnossos

= A 3 P = T T e T U S S e - o g N o e e Fe
of the man who shov ard Killsd the docnased, and furcher cpeb
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RO L0Arafd “rizg quage failod Lo gtrass che point thon vhe

assailant was

1. Description

AT - ™ ol i 73 2 e P PR P e e - &
This was 2 cege in wihich all the oyeo-wiiheSscs bnow the

applicant for a long time bufore Lho inciden:, and 1o Whoch
“he applicant admiis chat ke know ooom. They 21l knew hin as

‘Bla

Tram T S e
k= znd in fach

Q

officer that ke koew 'Blacks' and that afoor tho rzporit, ne
knew axactly whom B~ was Iocviiaing for. i choso clrcumsiances,
Lhe neceessily for duscripwion paled into insignificance and
e learncsd trial

e

Lhore weuld chersfore o ono nucesgity for ¢

juags Lo cmphasizo Lthat asposh to the Sucy,

- -~ - T,
WHICO

ourse of bisz drgument, M:. McoLean was

Court €0 movearal pPassagrs Cﬂvuf;gﬁ Saveral pEges
on which the learned:trial judge was. at. pains .in. assisting-the jury
as to how they should approach this evidence. Two such passages

are sebt cut hoersundor:
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“rho colo te you and thal you

FaE *p“cugr it, He sala

wis somsining like cha gli;&
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In our vidw, thaso alireciions adsquatsly highlighis

the jury, cvidence concsrning the woacing of The plastiic

bag by ith=z assallapt, and corrsccly cautiopsd rhom Lo consido
that facter in fpeir decermineticn of the gquescion of the

witnesses® ability o corrocctly :1dontify rho aseailant.
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Before leaving fhas ground, i1 sieuld be czcovded that

ideniification giving the jury the T.CO0SSArY Warklings in fEspect
— Lo evidence of visual identification and the rgason for cohe

caution. He assistdg tham by indi
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Lhay they had to consider in coming o & conclusicn on tho

Ground 4 — Provocation

M. Mclsen contendad thar che lesrned Lrizl judgs should
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in ihe svidance which would form s basi
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for such =z proposiiion,
e relied on oo fact that ehe decoassd, knowing of vhe fuss

bawoon the applicant and thae other man at thso iance, locaned this
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all that nighiti. In fact, “he cvidancs periraysa the deczased in
the role of a peacimaker, bscauss whsn Lo was asksd to lond the

knife to this other man, instead of deing so, 4o cauticned him Lo

was Lhe DIOVOCEY i1ve act disclosad



"cool it off". Mr, McLeants esseriion that the spplicant's words

wiron leaving the Cancs "man a2 give man knife £¢ stab one erc’
is sufficient to raises +the gueeitien of provocation is, in our

vizw, a wholly urmmeritcricus submigsioc
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ne evidoence of any legal provocatiecn of ohe applicant by the
geceased Or any orher porscn acting iogoilier with him, and the
learncd trial judg? was quils correct in withdrawing thet

issus from the jury's considarailon.
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in ceonclusion thercforae, iun cur judgmsnt nochin

bzen advancva in nhis applicavion wnich could move us tc  in-~

terfere with 3 verdicit of ihe Jury, f£or which therz was ampls

avidence., The criticisms made of tho summing-up ware all withour

it

merit, ths learnsd trial judge having doliversd therough, clear
and corr#ci instructions o the jury on tas law mnd on ths facts
upon which they nad ro deliberate. The zpplicaticn for luave is

refused.



