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BiFORET  The Hou. Mre Justice Cundall, President,
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Theo Hoa. Hre Justlece 2ufrus
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The Ton, HMre Jdpstice Henrigues.

Mre I, Romsayy for the Anpnellant

I

nuella
¥ry Je 3¢ Kerr, for the Crown,

RO IoA A GYCLIZZS ANDERI0H, DANIEL MeXTuals l
and SHANZLYTH MeDBaMoi T

e JUSWICAE DUPFUS: bycliffe Anderson, Dnniel Mcilenzie and
Franklyn fcDermotl were conmvictad in the St. Catrerine Circuit
Court bofore fir. Justice Sempar, on 14th Decenber, last ysar,
on two countis of =an indiectiont containinz thi-e counts,.

The firot count charced nmaliclous injury to property, that
theze thrse persons, aleng witn one Gladstone Selafonte, ®nli-.
ciously dumazed a motor car belbngi‘g to one Cornslius Hin
to an amount excesdins £5.

The sscond count on which thesa three aplellants vere
conviected charged wounding with int:at to do grievous bodily
hara to Cornslius Hin.

The third count of the lndiciment charged unlawlul wound=
ing, and it is an alt:rnativ: count to the second count charging
wounding_wiéh intent. On the sscond count Gladstone Zelafoata
vas also found not gullty.

The dneidents fron which these charges arose ioox place
on 9th April last yeer, on the day before the last General
Elections.

The facts given by the witnosses on behalf §f the cromn,

@

compressad feirly briefly, arz that the couplainafty Cornelius
Tin, was an activa supporter of the Feople's Hational Pariy.
Tne three appeollants were active cupporters of the Jammadeca Labour

thot on 9%k ALrdl thore was & moiorc-de cone

sisting of a nuanbar of mobor cirs, mome of which wers equipped

with loudspeckors, presseding thro

“3(‘. . s f ) . . - B y
Cornelius Hin lived. Tris nusiLorcy e was one in support of
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the Jamaica Labour Party. It appsars that after the motorcada i
' 1
had passed tha road leadiong to Hin's rssideones, that hin got

(¥

into his motor car, drove out frsn his private road and on to the

public road, and went in tho dir.ciion in which the motorezde

had gone. Cao the way he stopped and picke i up tw> persons, one

I

Somerse  domers pave evidsnce for tls oovn, and

B

Webb, and -n
Hobdb gave evidence for the dofance.

Bing in his evidsuce , statgd‘that he did not ¥now thers
was & political motordade shoad of him whsn he started to follow

behind the line of cars. Hi

[~

s of course, was procesding slowly,.
and he endeavoureid to overtaie and pass, but ofter passing the

rearmost o7 the cars, the moto code fop =24, and he was tien

hemaed In with the cars in front, and one c¢ar behind.  lin
stated that two of the aprellants, Andorson end MeZlenzie, zot o .t

.

}
ths car ahead of hiw, ov one of the cors ~hzzd of nim, camn |

*3,
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up to his mot - care.e Hz ashed T
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ki. to pass, instead of which t. 2y ussd t.reatqning lanruazge to
hin, words to tha erffect "bursti this rasse Iot 2 znoc< hin ross
HMecienzie and Anderson wsre aroed with metal bWars, ons an alunmdiniug

bar, and thz other & Yit of zalvanisasd nalf-inch wnipe. Theza two

}oie

apzellants procesdzd to sansk the window of bis car wnich hz ha:

wound un. Appareantly thoy were intent on draczing hia ous ol

$-2 motor ¢sr. Ho locked iha doors of is car, and aftar thass

two appellants had saashsd the window of his car they drew off

a short distance, and toucth:r with lieDermott, thz oil2r apoellani

and the =man who was acquistsd, and oth:r persons who wers not
charzed, hurled atonazs at his car,

3

It appears that in the course of tho siono-throwing onsz

sto.ae went through the windseresn of Hin's motor car. dAppavently

he saw the stons coming as he bent forward, aand it hit¢ him on the

to of his hezd, inilisting sord us inju-y. Ik say ast huve

L

been rsalisrd at the time how seri us iho iunjusy was, but lhe

medic-1 evidance sbows that Hin received a Very ssoiouls CORe

pressed frasture of his skull, and he alsoe received mnotuew linens

fracture. Thare was Yory consiierabls hassorrhige, and hzd 1€
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not baen for the fact thal Hin wveaa ruﬁhed to Dr. Leslie, a noarby
madicnl @rmctitianer,;whn rendered firct aid and sent hia stroligid
off to hispital at the University College, where & clergency
opsrati.n was iﬁmediately perfarmed, Iin mirht not have heen aliv:

to tell the tale which he subdvquvutlg told dn the Cireuil Court.

Hin purported to identify the three wp)ullunuu, and Tals

i

fonte, as persons who hed takea part in this attack en the motor

¢ar, and in ithe stone=-t rowing wiich resullel in the person ral

w

injuries hé ﬁdstainﬁd.

The derencé oi ihe three apyellants was to the ellect that
they were in this motorcade, acd that they were 5& tha spot, but
that it was n:t correct to say that they had taken any —art wiat

ever in the attack on Hin's motor car, or Hin'c yerson.

The evidence of Hin as to the identity of tha perpons wio

took part in the attack, @z ior all praciicsl Jurnosad, .o

only evitence that tha jury had Lalfore thowm to imilicate tne
three appellantis.

As I zmentioned, 3onmers avs widende on behslfl of the cr{ﬁn,
but he did nov idantify ths thres appellaats as taminr part in
the attacke. He did place thom on ths scane, aad he 444 aay

that he had seen Andsrscn with &« sione ia his hand; but ke did

T —

not say that he saw Andersun throw ths ztonsy and he did n t sz

BN

that h> szvw Mefenzie and Anderson Jdauacgs the motor ¢.r with

*

tho metal pipaes.

-

The appellants put forward threz grounds of appeal.

Tha first ground was to tha effact tiat the vardict of

the, jury was unrcasonable and could uot be supportad havin bof
gard to the evidenca, and thiz Court was asced to sat aside ths
Jury's finding based on ths facts in this casz. '[

It wns submittad tratl Hin was shown to be an extranely un«

r2liablzs witness, that he was ddscrediled in croso~examiaaticy

o
W
33
(4

-y Bad that it wes Shown i

‘.,

on & awaer of imrortent poldnt

when he had given avidence ot the preliainary cenguiry teofosre

the as . dent Ma istrete for ot, Suthe diae, he bhad mads stavcus 7
which ha deniled making when be wos orosp-oxamised av Uiw

J
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. in the Circuit Court, It »as 2lao submiitsd wadsr the ssenad

SN . » .
grourd that Hin's evideac was not Euppérts& by thz eviaance of
the witanes., Somersy and that the 7n«gku1ﬁcde, and incanﬁistann
cies in Hin's own evidsncs,. and in his evidrnce when compurad

\ | witih that of Semerﬁ:wa sueh that no ressomable Jurye properly

dirzcted, could have fo.nd the apnellants guilty on thotws counts

on which they were convi:ted.
we have eromined vaory cﬁrafully the vari-ug discéropancies
wiich have baua bru;;hi Lo owr atbention by lesrned counsel for
the ap;ellan:s,Aand it dis clear froa the traascript of the sum-
ning-up of thz lesrnc:i ftrial judge t at ha cas at graal pains to
bring all these discrepancies = £ll the major discrepzacies to

the at.euti:n of Lthe jury. The Jjury hzd thr discrepancies before

R

them, and it was cle: rly a matiter for Shex to dacida whother it

wag safe to act on Hint's evidoncs, It wus o maitt-r for them to

' ¢
decide wheth r the eflect ot tlhcse digerasonciles was such that

Bore reasonabvls doubt must have arisss in thair nindo, Sut it

is ¢lezr that they coverlooksd tho discrepancies.
e
. Wow, it i3 well %kmown, as lezarned counssl for the appel.ants

has polnted oubt, and Jearoed couns:z:. Jor th:r ¢rowyn has also
By L] |

) polat:d out, ,hatZ:f tourt of appezl does notl lijntly interfzare

with the verdiet of the Jury on gues-ticzs of fact in ecl-cumsinsces

crown alzo, in his renly, referrsd us ty a number of ¢ases deale
in; wits this aspeats I rz2ior to one of thes now, aund that is th

whare the a“y had beer adsguately dirscieds CJounzel for the j
Casy of )Jllﬂ—db th “e' - ' CQC.Q‘L. (1917) 12 CQJ\XQEJ, 27_7)0 That i
/
il

(6]

'is a case i: which it sprears that there ware prave inoasistonci

a
7

\ of the story told to the Jjury by tho complainant, so much so that

J ‘
_ in that case the learned trinl Jjudre grontod a certiiicate in

&

‘which he stated He thouzhit the veraict wag culte wrong.

+

Learaed counsel referred us to tta jud - mant of Lord Isading

LeCedey at Dpe27he5, and I quotais
ugyhstantially, the only ev:

el

'p~o sacutor aad that o8 the

. - b SR S P
Jury to sa, which thoy bols s
i RN
ada bthadk a do.
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. Lyl . .. enn b o by
Ry uliews we substlibute
en wa doonot

of hearing sod 2e:ing ths witnes

It applies very aptly to the i
cided th at we canuot interire w

tanding the inconsistencien

netwitihst
, that the leunrnsd irinl julge failled

out, axnd in doinz mo he 41t it with

on the vie"ﬁoiﬂt of tha deicnce, as

appellant has hineclf 1greade

Now, I turn to the third proun

the directdi.n given by the trial j
evidence

aprears on pa

t
& (]

s2 25 of the trangerip
loarned judse was dealdng with the

Tie b b ’

Yy st - ' A ’.
to have bsen called for the crown g

zot .r car, bul thsz crown wantad noxn

¢allzd himn, aad ke co2:ld, undoubts

U"There is snly cns oihor
and that is ths evidonce
and he wont in the front
thin:, a-dif:dcult wiln:os
after ho ran out cf the
cars and the line of ¢
he cams backh there wo 2
away for two to throo mi
bezcause slones tnke nors =
and he only saw sne aLons, an

hat daranes Th:t 35 why I
nasse. Tha wproszoution didn't

did, and that is what ha shys,

Lee]

and here I musht underline the words
was takoenst-

MY dea't say he is & ldar, bul

And then ol pR;e 25, after dealing wilh vvhoer aspeGip of

Vebu's evidence, thu jud7e gays thisgt-

and that we are not in a position to

to tha Jury. The dire 4.

fiekb was a witness vhoj =»erhar

aly, have te=en an 2xirecely

this cone
carerlves as a itribunal of
the oprortundity

ustant cass, snd we have de-

lecracd counsel for the e

d of epypeal which concerna

udgs in respect of #ebb's

of whlch counszl conmplains

t of the sunasing-up

. . P -
2 o. riue The defencay howave

ag follows., The learaed jud:

wefar Lo,
i dovm min
:ebb iz, I
“3vD say3
iz of
, and vren
threa cacs and hoe was only
i 2 cnatt Lo right,
thrzse minuizs to by thrown
d one stoue coulda't do all
said ko is n difiicult wit-
I

wapt him bue the defszscs
11

» >

-

5 el o 2 1 - wm 4 o8
Lo widich particular excsplier

cnods oa mattor Jor youd”
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windshield and Lhen VIn want Sown. '”

guanination, 'T maw one ston: lrswvne I saw it hit the \

He continues %4 analyss Yebb's ovidence, and tlon ho BoYS

o . )
Hoo we have

ebb's evidonce wilth a sradn or t
1

o7 salt, Of eoursa, us I told you, ths proeecution dildnt
want him but the defznes ¢ 1llad hin !
3 - Iearne ad counsel for the appollant admits that in th: first
/ ' ‘ | J
o ; throe passuges I have guoted thal the judr: dia Anfore the Jury
‘ |
. g quit: cleariy that it wuis & natter for tleu as to ~hether Uabh |
vas spaaking the truth or o t, in spite of his dpinion that he
was a liar, but when ha come Lo tha last passage, telling the
Jury to rogard iebb's evidenes witl a grain or two of salt, he
failed to give this furth-r dirscti-z that 1) was a npatter for t
#ell, wa have givsn the natter sarisus consideration, antdl o

have arrived at the conclusion that the lensrned Jud“n did not. tad

-
-

avay the qu stion of Jh? ecradgit was to be attachad te ﬁebb's
£ s

evidence from tho jury, but hpg laft it s;uarqly to th

cizgr 1a the courss of

- that oll guestisss of fact
warz for the Jury.
0n paze 10 of the traascrint he 2073 .hiszy diuiag with Lfhe
N injuries to the car, and tha iijuries £ Sin, :nd fne stone~

"throvingi-

. 311 those ar: guestions of faci, and 27 th: fa i3 you are
the sola judses. Yo ar: to zaz> up | our al:id. and
dotermine the issuss ol act.” '

And then & few lines furthzr dovwn hz i3 reported z2s sayluge=

.

"I am n-t a judze of fact at =1i, but it i3 regular and usaa
for the Judzz to make so ¢ survey ol the svidoncs which an
been laid bafsre you, th:y jury, as i% mighit nelp ;o0 alihou
you arz Judges of factis, Yoa =ill roueamber tnat you have
hoard tha svidence, jou hava sosn the witncossss, and you

\ are the Judg:s of the evidencs, aad iZ I omil or oversiress
I 0 LU0 Y ~b

, any uatt:r in ny review

; ol
£ the facts coatrsry to your visw,
N it is your view which ia ¢ : i ew it

Ly cagoe”
It has bYesn submitted t2 us by couns:l Lo Lha oo ellanis,
relying o1 the e-=se of Walter eeby (1711} & Codoils 133, the
haad not: of wirich sitalest-
4 jul-a should not express his visu of
"

Lhae
in such a wiy as o Jaad tha jury bo Yelleve tazme the

& ek o vy B3 e Do ey g it
;.‘:.XG..JLLK. uwe of fact ars WLIBVOLAWML SO bliihe

That was the sum toinl of Tha eilecs of Lha
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.long as he did\nﬁt purport to tace away the issues from the Jjury.
i o .

-7 -

i
-

&

:}a

ivecticns te the Jury on Vabb's evidonce, and that the

effzet ol 4t ras Lhat he wos withdvawing from their consi era-

!

tivn thﬁ_que stiza ol Wis credit, and 8o, More or leess, IngSricte
ing them thal they must find that he was a liar, |

vell, with that ﬁuﬂﬂlb cion wa oonnot agree. Undoubtedly
tha ad f:uti w of the loaxn 4 Judge were strong, but he had the

right to ezpress his copinlon andke to express it stronzly so

We were referrad by learned counsel [for ths crown to O'Donnel
12 C.a.y 2194 I refer to the jJjudguent of Lord Healing, LeCoJ.,
Pe 221, whers the save point has becn dealt “witx, and this is

wvhat ko oSuyose

\

"In regard to the second point, it ia gufiiciont to say, ns

tiuils Court has sald on nany gccasizas, that o jud-z, when
dir ¢Ling is clearly eatitled to cxrress hia

£ th: casn, provided that be

to the jury to dotormine. A judrze _

o) fiszd in dirsecinT a jury, or using

»dn Lhe dourse of his swemdng-up such languazns as leads cheb

4+
Lo 1 > - P o -y PO S P + Ta -
hiak that ha is dircciing them thar they oo

o
e
Qo
Coa
EI
[+

ta Lt i st swnd the
facts in the way iy ludic-tes. Zut 13 may 2% ress 3 7haw
thot thy fncts ousht 3o by dealt wit: ia a particular wey,
or ought not to be acgepted by ths Jjury at z=ll. Ths Juds
43id 2xpress hicmell sixsnsly, dut ke it the lssues ol
fact for their decisiong and thsrefore this peoiat falls,”

and Yhabt is our view hera. Ground thraa fails.

That leaves me with zrounds 4 and 5 which learnsd counsal

for tne avupellants stated to us he thofjht ware ris stronzast

grounds.

Ground 4 was that the verdict of the jury wes inconsistent

2 that the three aprallants were found zullty wherzas the fourth
accuysed, selafonte, was found not zuilty upon what was for
practic 1 le.al purposes ldenticul evidence.

Well, tils nas siven this Court a considerable amount of
¢oncarn, bacouase it is clear fron Hiﬁ's evidence that ha was say-
iuz that all four prroons cvar i nad beo+n taken part in the

stone~Lthrowing at the sama time, in the aame circumstances, and
wor had to locx thr izh the evidence carefully in ord r to azsze
whather'tQQ Juary omild have drawn any distiction in res Doct

0i the agcusel, Saix;ontu.

AN i) SR
[PEC NI LR T
i) ».‘L W A e NS




perheps, bul nenetheless they sro

i $#hat the thres apgellantﬁ got's

evidence Jor thomselves and wers stronpgly creosgso—axamined 4n the

court bolow by counsel lor the wown, wiercas Pelafonte guvs no

. /

- ) gvidionce, ner Jdid ke wake any unswern statesients Appareontly

) I : »

3 case rested on sgbmissiona made by his leafnad couns?
cr 4% i3 cl@;g frem the suwwdng-up thntlearned counsel, ia the
eourss of‘Tis axri: =gs bo the jury, did seaﬁ,hiﬂ3alf;to draw to
ion of the Jury sppelial roasonsg why Belafonte should be

cquiitade

of th: ihree smppellanis in the wilinaschox did not assist tueir
cago ot «1ly ard zerhazs 1f they had followed the same course

b that Zelaronstt hol folleows |, they misht kave bean in a strang:y

pesiticn, .4 cacnobl say, and we cannot specsulate o .ait operatad
) 4 ‘ .
s thr miznd od the jurye
Thoa there wos anobiir 1ittle bilt of svidence which has be n
drawa to our attenticsn, and thaot 2vide :¢:r comes frewm- t.a witnssa,
SoMers.  Somers, ia exanlraticneln-shief, said that b2 m:2t Zala-
)
} fontn soue distanc: away froz the scene, and that Zelafonts s=zid

tnis b3 sia, "tram lic: off Eia's cromme 5o and tie it up be
WA

o]
piH]
0
w
e
}—J.
4]
o

lecddage™

nis bit i evidenco apjpears to havs besn lad by tre

("

crown, parhans ilnadvisedly, but nonetheless it was l:4 as

Py

evidoncs a_ sxiast 2elafonie. LE crown, certainly, would nov

have led it ia supnort of Selafsnta. Hometheless ths [ury uight

verywell, in spi:ce of directious given to them by the lsarned

\/—/

1.

1ulue, t-vy =lested Lo trast this evidsunce which was stressed be-
“ T

‘Tore thom, iv would appeary by bls counsal In ths course of his
clesi. z address, as sousethia; very favonrablz to Delafonte,

Gewen implies.in, ouhier piroens by the use ofl the

g
I
E
3
a
o
3
v

gord “thamy he wiu dnsizmuating thoat other pertons hed In]) ras

tr owam Relnfoebds <ho oalled Scmers, and he

4 . . . . M -~ T
Cin, emd sugoeabliag thal Somoerg 4no had been 1u
coleownoy Wy N v

[ @)
Tt
I}

=3
pee]

apot zad tis the nman's Lead bacsuse
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it v bleoding,

. | .
ds I say, we cannot speculats what motivated the Jury to

arrive at tha conelusion fthat Belafonte was not suiliy in spite
of Hin's evidsnce that he had taken part in the stone-tnrowiang)

but we can ot -say that tho veordist of ths jury was loconsist:nt

and . sennot bo supportede
a reapect of the {ifth ground lsarned counsa:l complaing
on the summing-up oi the itrial juﬁ;o'mheﬂ lie gaid thisd "In
this case there are lour ac.ucsed,” and late. orn Yyou nay find one
gullby, dbut that dos~ not nscossaril: mc%g_you will fiand all
guiliy." He submits that this amountad to o miselirection,
bacazuas the only evidsnce, bz says, that the jury had beiore then
oa wrish they could conmviect, it was a cass of all four or none atb
8ll, and it was wronz for the judre to a3z; to the Jury tha:‘ﬁhey
coulﬁ distinguish. oo
Well, with that view w2 do not agreze Iz fmet, T think

tha eontrary appli
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hAave decn & migediracoion, particularly 2z Pais ¢:32 wihare threw
app2llonts elscsed to pdve evidonce, znd each :ne'ga?a a difisren
accouznt of his owa personal zovsasnis. Holermory sald he was
sleeping at ths time, and thal ks wis awvazgened whan thes ingident
was over. NcXenzie and Andesrson denlad ha;in~ the motzl bars
zad denied taking part in any stome-throwing.

How, anothe¥ important malter dexlt vith by dre Rausay,

walch gave us some concern was the jue.ti.n of idontitye dHe

3

ubmitted that no idgnitiflicsiion parnd: was haeld, and thils was

Py

a case ig widch, a:ter the police had approbsnded tha apﬁal anta,
that they shaﬁld have been plac;d.on an icsntificﬁzian paradé,
and then Hin asik to podnt ouat the serszons whogd ke s:id had doie
the harm to his car, and to himsol?. l}is revsoas in. gupport of
that submission are that din, ia nia avidrice, atutad that ha
did rpot know the appallant, ﬂcﬁermdtt G oada =2 nag AsVe Heen
hin b@ibre tka incildant, that he hal seen the apsellancs Anda§~

L ey A -1
znow bthom, and that

son and Hedenzie, but he did not really.

whils ne 354 know Sela
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We have examined this aspoet cornfully, an: we observe Ffrom
the appellants! svidoence that aspparently the three of them knew
Hin quite well. ihat, of course, does not mean that Hin knew
them guite well., But this aspect of the ma*“er wan bafere the

Jury, and it was for the Jury te dCCLA? on tn* evidence as to

il“nultj' whh her they wero in fact satisfied that uln nad correcti

_pointed oui the persons whoe ware r.osponsible lor thn hara dons to

his car aud to himszlf. it meszs that he must have had very
ample opgortuni#ies t¢ obasvva Vny car:fully indeed, both Ander-
son and HcKenzie.’because.th5" are the porsons who tzme up to his
car in broad deyli;ht, both arced with piﬁaa, and both of thea
wera standing close to Lilz door wi'la ““"s“i“a wis door glzss.
Therefore ws cannot gay that the Jury wer: unreasounable in arrive-
ing at the conclusdon they did in resnsct of the identific:tion.

- I'o sum up briefly, therelora, the apseal I-ils in reapect

of all three cppellanis iz rospzet of ths canviesious recorded

agaiast them on the two couniz. .2 caanol say that the Jjury ware
unreasonable; we conaol say that thare was no evilence to
-

support Lhe conviciions.

I tur: now to the quescica ol saatanea

i

L

Learunad c¢ounasl has drawn to the attaatisa of this.Court
that tho three appelian.s hitrherts bore unblaowmished characitersy .
hard;workiag uonwho had establiched fymilies which they were

fraoa the evideoace

supporiinge. It appears gz ven, <ouns:l submitis,

that these man did nol promeditate what they did, that they acted
on the spur of the momsat, and that they acted hostily, no doubt

allowing the passion of thr elsction calpalsns to carry tho: away

in doing what they did. t is unfartunats that was:ions are ale

lowed to rise as they eppecr to do in this country in olacti as.

Spvesking from recollection I think this i3 one of th- fow elac~
tions in which no one lost his 1ii:. Pud 1t iz w:ll xnown in

prddias ug o the Tips

muny of sur eleciicns thaot iz Yho
day supporte TS of eus.h paxty 3:t o car ied away that ihey re=

sort to

[}

axbrene viol neey 4. capes whon roovom should pravall, an

vyot reazon falils to pr evaﬁu.
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3 cannol zay the szatonces imposed by the trial Judge, in

this case two yewnrs on the first count, and three years on thes

el

sacond eount on coch ap.ellant, were manifestly excessive. Thay

\) - ware roasonabls seabtonces.in ths eircumstances of this césa.

» . ®A motgv ¢ar vz very badly damagode The polic» found stones in
it, and th: polics found, i trin'ty one of the iron bars in one
of the appullants! carse Hia himself cscaped death only by the

mercey of Cod. Fe, hizselif, accordiag to the medical tastinoay,

carriesz injuries with him wiich will inmpair his future 1if=

The Court will ast interfar: with the convicticone or ths

gant»ncace

| ‘ The apjesls are dizmissed, and the convietions and
t
]

i . gentance s coniirrad.
<::j>
.
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