JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NOS: 102 & 103/83

—
2

N
It 3

BEFORE: THE HON. MR. JUSTICE KERR, J.A.
THE HON. MR. JUSTICE CAREY, J.A.
THE HON. MR. JUSTICE ROSS, J.A.

R. v. YVONNE JOHNS .
FREDERICK McINTOSH

Mr. Richard Small & Mr., F, Hamaty for Appellants

Mr. F,A. Smith & Miss H. Walker for Crown

9th 10th 11+h, 12th April,
& 8th June, 1984

CAREY J.A.

We propose to treat the hearing of these applications
for leave to appeal as the hearing of the appeals, as the grounds
filed and argued before ué, ralse questions of law.

These appellants, who are mother and son, were both
convicted In the Circult Court for the parish of Westmoreland
held at Savanna-la-mar before Morgan J., and a jury on 20th
December last, and sentenced to death on an Indictment which
charged them jointly with the murder of Altimont Johns on 23rd
February, 1982. The deceased was the husband of the flirst
appellant and the step father of the other.

The case for the prosecution was based wholly on
circumstantial evidence, the quallty of which was severely
criticised by Mr. Small., The clircumstances surrounding the
charge, are of the sketchlest. The victim lived with his wife
(the first appellant) and her two children, Vivienne or Carol
Mclntosh and Frederick Mclintosh (the second appellant) at Pipors
Corner a district in the parish of Westmoreland. On 22nd Fchruar
1982 at about 9.00 p.m.,one lveta Wright, a nelghbour of the
Johns family, was on her way home when shs heard the raised voiceo

of Mr. Johns coming from the bedroom occupied by hls step-
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the verandah steps. There was a large wound under the neck. Hc

2.

daughter, Carol. What he sald was never however vouchsafed

to the jury as the lecarned trial judge did not allow the

content of the statement to be admitted. Counsel who appearcd

for the Crown did not demur although as it later emerged, thc

first appellant was certalnly present in the house when tho

statement would have been made. .
In the early hours of the followling morning, about 1.30

a.m., lvan Wheatly who had stayed overnight In the nelghbourhood,

was awakened by shouts of murder orliglnating from premises which

adjoins the Johnst. On Investigation, he found Carol Mclntosh

kneellng by the steps of the house on those premlses. When the

[ights were switched there, he notliced both appellants standing

together by a sand heap In thelr own premlses. The flrst appclian

told him that - "they kill Mr. Johns." He next went accross to
the Johns' house where he observed the body of Mr. Johns lying by
returned fo Mrs. Johns who volunteered the Information that whilc
she was asleep sHo heard a stumbling outside and when she luokcd
saw 3 men running off. Wheatly said hc went fo the gate but snw
nobody. Finally he ftouched the body which he found cold and
commented as much. A pollce officer, Det. Sergeant Gayle arrivad
on the scene atf 8.15 a.m. Both appellants were present. Ho
saw:- the dead body of Mr. Johns which showed Injurlies to the
forehead and neck. In response to hils enquiry as to what had
occurred, The_flrsf appellant sald that after her husband
arrived home, ho had put on hls pyjamas and repaired to the
verandah where he sat on a chalr drinking a beer. Subsequcntiy
she retired to bed but awoke at 2.00 a.m., to find her husband
ndf in bed and on going outside, found him lying In the samc
position that Gayle had himself seen.

The officer polnted out what appeared to be blood-
stains on the blg foe of her right foot and asked her how It
got there. .She replled that she was unable to say but supposcd
It might have got there - "when me find him dead 1and a fool

around the body.” She agreed that some blood-stalns on her
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right knee looked ITke blood-stalns, She produced the night.
dress which she sald she was wearlng that night. The officer
also found another night-dress which belonged to this appellant.
Both garments bore signs of blood-stalns. During thls inter-
view, the other appellant who was present, sald nothing.

In the room occupled by the other appellant, the police
retrieved what appeared to be the murder weapoh from under theo
mattress of a bed In that room. The knife was claimed by tho
male appellanT as hls, but he saild he did not know how it got
there and the last place he had set eyes on 1t, was In the
kitchen. Near the body, was seen a large concrete flower pot.
It also had blood-stains. |t had obviowly been used to hit the
deceased In the back of his head for In that area the police
officer saw what he described as a "bash".

On 28th April, 1982 the appellants were both arrestcd
for the murder of Altimont Johns. Nelther appeared to have salid
anything after caution. The police officer was less than helpful
In stating In evidence that he did not remember If elther said
anything, as It Is Inconcelivable that the officer could have
made this responsc [f anything of significance had been said by
elther of them,

In their defence, both the appellants made statements
to the same effect. After stating hls or her name, each said:

"] did not kill (the aeceasad)

" know nothing about his death,
"That Is all | wish to say.”

|+ 1s convenient at this point to observe that however this
approach might be supportablie In the case of the 2nd appellant, I
appeared somewhat curious that the 1st appellant who was allceged
to have made statements both to a police officer and a privatc
person and which statements were quite inconsistent with each

other, could neverhteless be content merely to assert that she
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knew nothing about her husband's death.

Howsoever that may be, we can now advert to the grounds:
of appeal flled and argued on bechalf of these appeliants. The
main thrust of the submissions made by Mr. Small was to
challenge the learncd trial judge's directions on circumsstantial
evidence. In this connection, we were referred fn his ground to
the following directlions, characterized by him as a misdirection
(they appear at page 77).

M eieesaes €ye Witness can sometimes be

mistaken. He or she can be mistaken
about a person, mistaken about an act,
or, as you hear very often, sometimes
are Influenced by grudge or influenced
by malice. But you don't find that
in circumstantial evidence. It Is free
from all these blemishes. They say It
has the precision of mathematlcs ...."

The effect of thesc directlions 1t was sald, was to tell the jury
Tfo treat all circumstantial evidence as beyond talnt. The frial
judge should have fold them that before they can test the |
circumstantlal evidence to see If It had the Inferrentlial and
loglical compulslon of a mathematical formula, they should be
satisfled about the truth of each of the llnks that go to make 2
chaln of clrcumstantial evidence,

In our view, If the effect of the directions of The
lcarned trial judge taken as a whole, was capable of belng
understood by the jury és meaning that all clrcumstantial evidence
was beyond the palec of falllbility, then, we would be Impelled to
say that such a direction would amount to a misdirectlion,

The svldence required In proof of a criminal -offence,
Is elther direct or clrcumstantial. 1In the case of the former,
the evidence 1s the result of the perceptlons of an eye-wltnouss;
In the latter case,it Is the total effect of Inferences to bec
drawn from the result of the perceptlons of a wlitness. The
jury In elther case Is réqulred to be satisfled as to the
credibillty of the witness who appears before them. A clear

precondition for acting upon circumstantlial evidence Is the




acceptance of the witness who testifliecs as to the primary facts.
Thereafter, 1f fallibility there be, it must, necessarily, bo o
falllbllity of inference. In order to satisfy the standard of
proof requlredAIn a criminal charge which depends wholly on
circumstantial evidence, such evidence t.e. the Inferencegthcre-
from must point in one direction onlya?ﬂaf belng guilt, it must

be Inconsistent with any other conclusion. See the recent

unreported cases of R. v. Lloyd Barrett C.A. 151/82 dated 4th

November, 1983 and R, v. Carlton Linton C.A. 169/81 dated 16th

January, 1984,

With this In mind, we may now examine the directions
of the learned trial judge to see whether the strictures levellcd
at them,are at all warranted. Before doing so, there Is one
comment which we wish to make. Thils court has made It abundantly
clear In many cases hitherto, that it will not prescribe
formulae for summatlons, the sanction for which will be the
allowing of appeals. A trial judge should be free to tailor his
summing up, having regard to his assessment of the jury who arc
called upon to deTermfne guilt or innocence, the nature or
complexity of the facts, and the law which Is applicable to thosc
facts. So long as directlons are clear, accurate In point of
law, faf and adequate to enable a jury fto understand the lssucs
which fall to be considered, and the law they are called upon to
apply to the facts before them, then a trilal judge will have
ably discharged his functlon and responsibllity as such In
relation to a criminal trial In this country. This court will
not Interfere in those circumstances.

The learned trial judge began by pointing out to the

jury, correctly as we think (at page 73) that In order to be
satisfied so that they fclt surc aof guilt, then, they had Yo be

satisfied as to the credibility of the witnesses.
At page 73, she sald this:
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“1t Is the crown who has brought these

persons here and I+ Is thelr duty to

satisfy you to the extoent that you feel

surc that these persons are gullty of

this charge. Therce Is no duty on them.

In our system of law they are Innocent

persons untli! you by your verdict say

they are gullty. So, unless the crown
satisfied you to the extent that you fec!
sure, It 1s your duty to acqult them.

Insofar as the evidence goes, you look

at the evidence, you declde what you are
accepting and what you are rejecting. VYou
have a witness In the box, you may wish to
accept a part of the evidence of the

witness or you may wish to reject the other
part. Or, you may wish fto accept all of

what the witness says, On the other hand

you may conslder that the witness 1s telllng
so much lies, the witness 1s so untruthful

you don't know what part of the story to
believe and In this case you just reject
everything., But, [t Is a matfter entirely

for you. You sat there, and | told you thls
at the commencemet of the clircult, you look

at the wltness In the box, you see how the
witness glives the answers and as men and women
of the world you know that you can just look
at +the person sometimes when they are telling
a story, and know, that they are lying or know
that they are telling the fruth. But you are
to take all of that Into account when you comg
To dcclde what you accept and whaf you reject.”

She Then wenf pn;fo polnt out that it was open to ths
jury to draw Inferences ]¥J+he ev!dence frpm thch‘lT was drown
was credible. i[f Waéyphf‘ﬂhifhls‘way at pago 75,

”Now, when you find facts that arq
proved To your, satlsfaction, you

are entltled to draw what Is called
a roasonable Inforonqc from Those
‘$ac+s, and 1n order to asslst you in
comlng To a declslon L ,

This approach which sh91¢oun§elledtthe jpry to adopt, she

brought home reaijsfically;fo;+pem a+‘pabe 87, WHére'she was

reminding the jury -of the dlffeflq@ storles told by +he‘femalu
appellant. Before the Jury cpulq drdw ahy in?erénce from that
circumstance, they wou}ﬁabej}equlredftoyagcepf that those
statements werc in‘facf hade; the witness mus+>hp9e beeﬁ:found to

be speaking truthfully. She directed them In this way:
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Having regard to what we have

that the

later In this judgment the questlion whether the evidence adduccd,

7.

"What Is the reasonable thing that you
would expect, Mr. Foreman and Members

of the Jury? Would she not be

emphaslizing this fto the police ~ three

men came and three men ran? That Is

If you accept that she did say so to

Mr. Wheatly, and if you do accept that,
what do you think of her failure to tell.
the police officer? Is this because It
never happened at all? And If [t never
happened at all, why Is she making It up?
It was said In the witness~box. I+ is
true, that she, by cross-examination denles
that she had sald [t but you have no
explanation coming from her for any reason
why the police had not been told. [|s this
consistent with Innocence? Or does It
strengthen the Inference of gullty

knowledge? This Isa matter for your consideration”

Iindicated above, we are not persunded

learned trial judge can fairly be faulted. We will considor

satisfied the standard required wherec a charge depends on clrcumstant !~

evidence.

But at this point we are content to conclude that tho

ground (ground 3) on which these submlsslons were made, falls.,

As to ground 2, 1t was stated In the following taorns:

"The Learned Trial Judge erred In
faillng to direct the Jury that a
finding that onc or both of the
accusced had mere knowledge of ths
clrcumstances in which the deceased
met his death could not constitute
proof of the offence. Thls non-
direction in the circumstances of
this case amounted to a mis-direction,
particularly In the light of the ,
learned Trial Judge's directions to
the jury at page 87:

"But you have no explanation

coming from her for any reason

why the pollice had not been

told. |Is this consistent with
Innocence? Or does it strengthen
the Inference of gullty knowledge?
Thls Is a matter for your
consideration.”

In support of this ground, It was argued that since It was opcun

to the jury to come to the view that one or other of the appel lznts

merely had knowledge about the circumstances of the killing without

more and waskwlfhholdlng that Informatlion as it could posstbly




implicate that appellant on some one clse, then the trial judge
was obliged to alert the jury that that knowledge was not enough to

implicate that appellant in the crime charged. Mr. Small polntacd

to the quotation noted In the ground, and said thc reference to
"guilty knowledge” was singularly unfortunate as 1t suggested that
knowledge per se was a sign of gullt. He rellied on an Indlan casc

Machander Pandurang v. State of Hyderabad (1955) A.|.Rj; (S.C.)

792 where |t was held that:

"Enmity and opportunity and motlive
whlich others shared, plus mere
knowledge of murder are not enough
to bring home a charge of murder",

Mr. Smith In a lucid and economic reply pointed out

correctly, as we think, that the impugned directlon must be lookud

at In the context of the defence raised. The female appellant
apart from stating in her defence that she knew nothing about tho |
matter and had not killled her husband did not at all advert to 2any
of the conversations In which the crown alleged she had taken port.
There was in the circumstances, evidence of two Inconsistent.
exculpatory statements of this appellant. It was therefore enftirciy
correct for the learned trial judge to have left the probative uffcct
of the inconslistency for . the jury's consideration. And she alsc
required. the jury to determine whether these statements.had in. fact
been made by her, although there was no evidence conTradlcflng Thom,
We ThInkiThose arguments are well founded. The
dlrécfions Iin this }egard‘were concernea wlThyThe evidence adduccd
as to her conduct, viz, herEfelanng lncoﬁslsfen? storles, which bore
on the question of her participating In the crime and was not
concerned with the state of knowlgdge of the parquuIar appel lant.

There Is no gainsaylng the obvlous fact that the learnad

trizl . judge made use of the term "gullty knowledge." We are
: { , P G _ ! wrtd . , =S

i

nonetheless quite uncble to appreclate how the jury would undersiand
that phrase to mcam,that [f the appellant were aware of the
circumstances-of the crime, then they were on thet account and c¢n

that account alone,entitled to find 2 verdict of gullty. Where




~seelng that the crown's case was that mother and son had

9.
an accused's conduct Is In question, his untruthfulness Is a
conslideration on the question of his gullt+. As Lord Deviin In

delivering the advice of the Privy Council sald In Broadhurst v. R

- (1964) A.C. 441 at page 457:

"But if upon the proved facts two Inferences
may be drawn about the accused's conduct or
state of mind, his untruthfulness Is a
factor which the jury can properly take Into
account as strengthening the inference of
guilt. What strength it adds depend of
course, on all the circumstances and
especially on whether there arc reasons
other than guilt that might account for
untruthfulness.”
We think that when the learned frial judge used the phrase "guilify
knowledge®, this was in contradistinction +to innocence not
innocent knowledge. It Is right to say the term "guilty knowledgo™
was unforftunate in that it was an iImprecise use of tanguage. Tho
Jury would however, In the context In which the phrase was used,
understand the judge to mean that [t was for them to make up their
minds what they made of a wife who had reason to belleve that her
husband had been killed by intruders and failed to provide the
police with that Information, but who had, according to the evidence

given that Information to a civilian and told the police that she

nwoke to find him dead. |t was for them to say whether such conduct

was consistent with guilt or innocence. Thils conduct on the part of

the female appellant became part of the chain of clrcumstances fo
be conslidered with other evidence in the case by the jury in their
determinatlion of the guilt or innocence of this appeliant. |In this
connection, there would be no need to direct the jury with respuct
to knowledge on the part of elther of the appellants of the crime
or for that matter thelr presence when the crime wasc§mml++ed. No.

question of common désign arose for the consideration of the jury,

partlicipated in the crime. To direct the jury on these matters
identified by learned counsel would In our view, unduly prolong the

summing up and tend to confuse the jury as to the real lIssuss which

|
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fell to be determined by them. In our view, there Is no merlt in
This ground.

There were Twé other grounds but with all respect to
Mr. Small, although they werc formulated as complalnts of short-
comings In the summing up by the learncd trial judge, in reality,
they amounted to criticisms of the nature and quality of Tﬁe
circumstantial evidence adduced by the crown at the trial of the
appellants. We have no intention whatsoever of Ignoring them but
will mention them so that they may be answered specifically and then
we propose tTo consider what we would suggest, Is the real gravamocn
of those grounds.,

Ground 4 was In this form:

"In revicwing the evidence, and in
considering the possible Inferences

open to the jury, the Learned Trial

Judge falled to adequately direct

the jury on the need to keep The two

cases against each accused separate

and -independent. The Learned Trial

Judge falled also to dlirect the jury

that an inference arrived at which was
adverse to one accused did not

necessarily mean that such an adverse
inference should be drawn against the

other accused. |In particubr, the Learned
Trial Judge falled to direct the jury

that if they were unsurc as against

which accused an adverse inference should

be drawn, they should not draw such an
inference against elther accused. The
Learned Trial Judge failed to direct the jury
In relation to those aspects of the evidence
which were capable of Implicating one accused
but which could not be used against the other.®

The Learned trial judge approached the matter iIn tThis
way. She Indléafed at page 97 the matcrial put forward by the
Crown In its case against each of thc appcllants and advised them
that the case agalnst each of the appclliants should be scparatcly

considered. She said this at page 97 ct .scq:
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"Now Yvonne .Johns made a statement from
the dock. What did she say? 'l did not
kill my husband. | know nothing about

his death. That is all | wish to say.’
Frederick Mclntosh also made a2 statement
from the dock; and what did he say? 'I
did not kill my step-father, and | know
nothing about his death. That 1Is all |
wish to sey."™ That Is It, Mr. Foreman

and members of the jury. How do you
approach this? You have to look at the
prosccution'’s case; you have to look at
the case agalinst each accused separately,
and what the prosecution Is saying as

far as Mrs. Johns is concerned Is that

you are to look at her behaviour, at the
opportunity, you are to look at the fact
that she gave conflicting stetements -
look at the statement she gave to the
police and the statement she gave to Mr,
Wheatly. You are to look at the fact

that there was blood on the nightie. As
agalfnst that, the defence is saylng thet
the statement Mr. Wheatly said she made she
did not meke it, and that the blood on her
nightdress could have got there when she
was fooling around the body. |In respect
of Mr. Mclintosh they ask you to look at the
knife, where the knlfe was found, the fact
that the knifc had the same group biood as
the garment of the deceased, and to draw
the inference that the knife belonged

to the accused McINtosh, that he put It
under the mattress, and that that was the
knife that was used to kill the deceased,
and that [+ was used by him, What the
defence Is saying about all that is that
the knife could have gotten thecre by any
othar means, the knife could have been

put there by Carcol.

The matter of the shorts taken from the
accusced Mclntosh and sent to the Analyst,
the evidence of Mr. Wheatly Is that when
he went to the home of Mrs. Johns he saw
Mclintosh wearing pants. The pants were
not sent to the Analyst. You are to look,
along with that, on all the other
circumstances In the case - the behaviour
which has been pointed out to you during
the summing-up, and the opportunity, and If

you arc satisfied that a case is made out you
look at what the defence says, and the defence

has said In cross~examination and from the

dock, that they know nothing at all about the

killing."
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None of the clrcumstances therein Isolated by the

learned trial judge as affectling any one appellant, Impinged

upon the other. Any dlrections along the lines suggested in
this ground of appeal would render the summing up nothing morc
than an arid disquisition on some legal princliple wholly
unconnected with the facts in the case., Nothing could be more
calculated to divert the jury from focussing on the real Issuc¢s
which a ftrlal judge is obllged fto bring to the attention of thc
jury for thelr careful consideration, We would add that we wocrce
not able fto find any blts and pleces of cvidence which requircd
any such treatment.
As to the other ground, It recited as follows:

"The Learned Trial Judge failed to

adequately assist the jury on the

Issue of the confllict betwcen The

case for the Crown and that for the

defence as to whether the female

accused had told the witness Wheatly

that she had seen three men running
from the scene.” 3

It was the crown's case that the female appellant had
told the witness Wheatly that she had seen three men running from
the scene. During cross-examination he was challenged as to the
truth of his statement and maintained fthat she had volunteercd
that informatlon to him. |In her statement from the dock, she

contented herself by saying that she did not kill her husband and

knew nothing of his death. Strictly speaking, the position at tho |
end of the day was that there was unchallenged evldehce, that the

female appellant had told Mr. Wheatly that she had seen threc men

running from the scene. There was also uncontradicted evidencs
that she had related an altogether different tale to the policc
officer. Both stories were exculpatory and so consistent with
the denial of the charge made In her statement. The jJjury were no#%
required to resolve any confllct between the versions but to j
constder whether the fect of volunteering two different exculwaTorQ
stories was consistent with innocence or guilt. [In these §

circumstances the trial judge would be obliged to leave the

guestion of the truth or otherwise of Wheatly's statement for Thgl%
|

1



conslideration.

At page 85 the
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the jury In these terms:

"If you belleve that what he sald

here Is the truth, that she told
him these words that she viewed
the threce men running; If you
belleve that she said it, you put
your cwn Iinterpretatlion as to
what you think It means and how
you will use 1t+.7

After referring to certain aspects of the cross-examlination of

Wheatly, the learned trial judge ended up by saying this at pDage

86,

Our attention was drawn to a New Zecaland case, The Queen v. Duhar
at page 763

Weeveesss that is the evidence of

Mr. Wheatly, Mr., Foreman and

members of the Jury, This is what
the Crown says happened, and what
the defence says Is that, he Is not
specaking the truth. It 1Is entirely
a matter for you whether you belleve
him or not. You saw him, you heard
him; how did he Impress you? Do

you think he Is making up these
things? Do you think he is speaking
the truth? Da you think he is lying?
It is entirely a matter for you."

learned trial judge on this polnt dirccted

(1969) N.Z.L.R./where it was held that:

In the circumstances of this present case, we do n:ut scco

what clearer directions could have bgcen glven.

"Where |ies or evasiom of the accused -
constitute an Important element In
the chaln of proof put forward by the
crown a clear direction from the trial
Judge to the jury is nscessary. How far
a direction Is necessary will depend
upon the clircumstances of each casa.

the directions were clear and adequate,

This brings us to the matter of substance which we

In our judgment,

j
(

i

egariier mentioned whether the circumstantial evidence In this case

|
<(w' pointed In one direction and one direction only, that being cuilt,

and was Inconsistent with any other conclusion. |In the casc of

the female appellant, as indeed that of the other appellant, nco

evidence whatever of motive was adduced. The evldence against

the female appellant consisted of facts which are confined to tho



~killed shortly before. The sequence and content of her storics viz,

14.

Inconsistent exculpatory statements made by her, her opportunity
for committing the crime, the fact that blood stalns were found

on her night dress and person, the fact that when Wheatly touched
the body of the deceased man, It was cold and this at a time when

according to her explanation to Wheatly her husband must havec bean

first telling Wheatly that 3 men had killed her husband and then
telling the police she knew nothing about it, the curious form of
her statement from the dock which was Identical to that of the
other appellant were all links in the chain of circumstantial
evidence and factors to be considered by the jury In thelr
deliberations,

As to the other appellant, the evidecnce agalnst him was
that one of the murder weapons, which he admitted to be his
property, was found inhig room and he had the opportunity of
commltting +he crime and secreting the knife under the mattress in
his room. The jury would also have been entitled to fook at thc
nature of the injuries Infllicted on the doceased. These werc
a compound fracture of the frontal bone of the skull which causcd
a.cerebral laccration to the front of The brain and severance of
the left external jugular veln. Death was attributed to the
compound fracture of the skull, the cerebral laceration of tho
brain and the laceration of the external jugular. It was plain
also that the flower pot found In close proximity to the body
after death, was the weapon used to damage the skull. It Is not
difficult to visualize that the victim must have been first hift
with the flower pot and then had his throat cut. It was also
open to the jury to come to the conclusion that whoever partici-
pated In the killing of Mr. Johns must have been members of the
Johns household. The stories fold by the first appellant arc

explicable on no other rational hypothesis. Then there was
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gvidence of the raised volce of the deceased before his death
coming from the room occuplec by +he step daughter and the
second appeliant. The evidence of Iveta Wright which was not
challenged, showed that it was the step daughter who occupied
that room. The police officer under cross-examination accepted
a suggestion that The room was occupied by both, This evidence
was probably hearsay on This point.

From what has just been sald It Is In our view,
sufficient to dispose of +The argument that the learned trlal judgo
should have acceded to fthe no casc submission made on behalf of
the second appellant. The crown's case did not rest entirely on
the finding of vhe ~ppeiiant's knife, that being the murder weapon
in his own room under the maifress of a bed. Slince the room was
focked, it could oniy have been placed there by the murderer or
a person in particeps criminis. Further, wc 4o not agree that

the learned tria! judge inadecuately and wrongly dlrected the jury

on the possible recsonable inferences that werce opsn on the evidoncy

relating to Fredorick Mclntosh. In fthis connecticon, we quote
the relevant directions which appear at page 98:

"1n respect of Mr. Mcintosh they ask
you to look at the xnife, where the
knife was found, the fact that the
knife had the same group blood as
the garment of the deceased, and to
draw the infcrence that the knife
belonged to the accused Mclintosh,
that ha put it under Tthe mattress,
and that that was the knife that was
used +o kill the deceased, and that
it was used by him. What the defence
is saylng about all that is that the
‘knife could have gotten there by any
other means, the knlfe could have been
nut there by Carol.”

We conslder this direcilon adequate and fair. It left for the

jury's assessment The possibilities suggested by both sides. In

these circumstances, we are of oplnlon that the trlal judge cannot

ba faulted,
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We conclude finally that the evidence adduced, despitc the
absence of any proved motive went beyond mere suspicion and the
jury were entitled, having regard to the directlons gliven and tho
evlidence adduced to arrive at the verdict which they did. The

appeals are accordingly dismissed; the convictlions affirmed.




