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N THE COURT OF APPEAL \

SUPREME COURT CRIMINAL APPELL KO. 148 of 1951

BEFORE:; THE HOEK. MR. JUSTICE VRIGHT, J.4. ‘
THE HOW. MR. JUSTICE FORTE, J.b. ‘
THE HON. MR. JUSTICE WOLFE, J.h4. (4G.)

REGING Vs. ZEPHANIAH BiM:

Leslie L. Cousing for cvhe applicant

Hichzel Palmer for the Crown

Septrmber 21 and Octoboer 12, 1952

URIGHT, J.ii.3

This applicant was convicted and sontanced to death on
December 4, 1591, in the Saint Catherins Cirrcuil Couri bafore
Rown, C.Jd. {Ag.) {(us he then was) for the murder of Lynval Henrcy
snd Robert Baoll. Hoe now secks leave o appeal.
The seven grounds of appeal filod resolve themselves
into two substantive grounds baocause Ground 3, complaining of
unfarr trial, woas witidrawn, and o was Ground 7, complaining
about. inadequate diyaction by the trial judge. Grounds 4, 5
and & merely supplicd the perticulars of €round 1 the purpori
of which was:e
"That the verdict of the jury 1.8 unreason-—
ablc and cannot boe supported Laving regavd
Lo the oevidenca.”

Ground 2 alleges & misdirection by toe itxial judge.

The facts of Lhoe case speak of frighiening savagery but
are otbherwise wnranarkabla, the Llive issua being visual idonti-
fication. Putrichk Forbus lives and condacis business as o
shopkeeper at High Mount District in the parish of Saint
Cathurinae. Theroe is no eloctricity in thet area. Light for

is shop is supplicd by o shade lamp.
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About 9:30 p.m. on Octobexr 13, 1%88%, Patrick Forbes,
Jacksford McDermoti nnd Lynval Hoenry (Jobh Youth®) wero seated
around a table on the piazza of Mr. Forbos® shop playing a
gam:: of dominoes. Mr. Forbes sat near ho shop door with his
back to the wall of the shop with Jacksfoird McDermoht facing;a
him. Lynval Henry sat to Hr. Forbes' righi. Light was
provided by o bottle torch on the table. While the game
progressed,; Rebert Bell, o stranger to Mr. Forbes, came along
and stood wacching the game, Mr. Forboes® bead was held down
a8 he paid attenticn to the game. Suddenly he was jerked up
by the scund of 2 blow to McDermoti's hoad. He iooked vp o
see MceDermott falling Lo the floor of thoe pisnzza and Lwo
upraised machetes. A the time he did not recognize the
anchete-wicldars whio then turned thelr athaniion to
Lfnval Henry and Roboert Bell.

MebDermott f0ii on his back and whon he locked up he saw
the applicant Zeph#nizh dHomilton whom he had known from childhoocd
days as "Jack®™ stending over him and hoe heard the applicant say.,
"This one die" and then he overturned thoe table. MeDermott
was thas enabled o make a hasty oscape througn the shop and
inte the dwelling housa behind, locking the grill gate to the
house as he enteroed.

Forbos had cnlled oub; “Watch out Jaih Youth® but nob
in ime bo save Qim.  The machete-man atincked both him and
kobasrt Bell bolh of whom could be heord bawling os they fled
che: scene. Forbos in his bid to escape bad slipped around ihe
corner of the shop iate dhe wailting macuoie of another intruder
who chopped him on his hand. He throw himself to the ground
and rolled over soveral times into o yan fiocld. He bad heard
foot-steps behind him but when he realised thoy were headed
in o different direction be steopped and in oxrder o aveid
dotection ho divestod himself of his light-coloured shirt and

panis which ho hid.




F

- -

In the meantimoe, the men had attamptaod Lo gain antranco
o thoe house whare MeDormott bad £led but wore dissuaded by
‘e mother of o young baby who told them that he had escaped
through 2 window but the truth wos that MebDormoti was wakching
hom from a vantage point inside. Thoev vented their rage by

aroning the houss.

afver Forbes had lain guiet in che dork for some f£iftecn

winutes and ool seoing or hoaring any acoiviity e armed himself

wilh two stones and roturned stealthily o within cleven yards
of the shop - the window and deor of which wexro opun. There
bofore his gaziag cyes were the applicani muod another man whom
tn did not koow insido the shop. The spplicinu was on che
vendor's side of thoe counter roemoving botitlos from the shelf
while the otbor mm wos op the cusiomer®s sade, He watchad
tikan for aboub sevon o ten miputces hon o burled o scons
against the sbop. alarmed, the intrudors £lod waking 1ot
including a par in which silvoer was kepi. Thoe applicanc took
this pan. He sooner had they gone cubsido thap they moet a
man coming dows the road and he was avtackod and cui uwp. The
mcn made their sscape.

Ny

Cross—exonination of Hoedermoit nnd Forbos contoended

hat they woero bolb mistekon. Both den halt the men they
suw ond recogaisaed @s khe applicant exhibiied any bandagos.

Dotecliive Brimroy Garwood, thon stotioned at thoe

Linstead Police Station, testified that obout 10:60 p.m. he
received a report and visited the scense. & seaxch of the
area rovealed the body of Lynval Heory aboubt four chains fLrom

Forbes® shop in o clump of bushes on tho anbankment. It bore

sevoral machete wonnds and was without tho left hand which was

pickad wp in the yooad. The body of Roboxi Bell wilh mochetae
: :

wouandds o head; back and feet was found in another direchion

away from Forbas® shop. & trail of blocd from ithe shop led

o whcere Bell's budy 1av.
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On the vory noxt day, October 14, 1588, the officer swora

LUt a warrani for

arrcst of the applicont but it was zot

.
until Maxcih 28, 1%39 - cover five months lator -~ that he found
Loe applicant ~nd was able to execure the warrant. The appli-
cone sald nothing whoen he was arcvestoed and cautioned in the
Spanish Town Huspital.
Ho medical evidence was available bocausc the labmratory
with the rolevant records of Dr. Bhatts, who performed the
pest mortenm axaminniion, was destroyed by fire.
The applicont stated bis defencd in the usual mannex,
that is, by means ©f an answorn statemoent from che dock, vizs:
“My Lox<d, «n the L2t of Octoboxr, 1988,
I wis passing through High Hountain
ok and rush by a group of Ly
n badly and chop up, Wy L

1o the goctor au Llﬂ.;‘\.’" 318
gyroup Of man, goet ¢ L chop Lo

mi boly, my Loxd and beating. L went
Lo the “octury st Linstead, Dr. Hassop,

g goet stitch ar \i a;lz:f,sz's R rafy hoand

and mi iobkip -
WoRCing b::}.nclagm;a‘:s.. i 'a"ir—.zh home Lwo Lo

Lhros wook, € don't know nong of thesae

mon, youxr Honour., I onever ikax of ony
of uae:mf I donti know any of Lhese man.
I donti kKill anyone,

On that night I was down my district,
my Lord, Princessfield. Hoar shoating
whon soas poopls COmE through. I hear
thom tadiing say killing "gwana® round
a High bFountain, whilc plz:.y‘.,mg GOmAR0
my Lovd.

BOLDLNG mOre to say, Ry Loxd,
e of cheso men. 15 ot e

kill ihes my Loxd."

in a vory lucid sumzunq ~up lasting fifty-seven minubtos
the loarned Chict Jus tltcs:. (ig.) directo? tho jury, placing
the necessary smphasis on the live issue ~ visual identifica-
rion. The jury roticod for just three minubes before returning
their verdicth of guiliy. ‘
With regard to Ground 1 of the grounds of appeal, which
chalicnges the gquality of the evidence, it was contended that

rhore was noe direct ovidence te show how the two deccased ware
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Killied at the spot where thelr bodies wers found; that there
w&s’no evidence o show that the accuscad or the other man with
wim 8t any time lefv the shop to the spoi where the bodies were
found., Accordingly, ran the submission, “haers was no circum-
stantial eviaenc: from which it could bs prosumed that they
were ithe coes who killed the men becausce the evidence for the
pxcsecutipn placed the accused and che oilsyr man on ithe plazza
ot Patxrick Forbes® shop and inside the ghop snd nowhere else.

This ground is cbhviously misconcaivaed being bhascd on
a msunderstanding of the evidence which clearly shows that
bathhﬁﬂnnyﬁﬁnd Bell wexe attacked at the shop and were chasszd
as they tried o maks thelir cscape. Furthourmore, the

uncontroeverted evidonce was that there was o trail of blood

from where bell's body lay to Forbes® shop.

It was also contended that the guality of evidence going
""" 0 identity was weshkoned waen in cross—cexaminaiion Forbes said
that he thought it was moonlighi, Bat thet <vidence was of
no effect bocause e did not purport to have identified anyene
by aid of moonlight., He admitted thar ho Gid noel soeo who
chopped aim bocauns behand the shop wherc be was chopped was
dark. Meiithor did be recognize the applicant when heée locked
up after hearing ohe blow Lo McDexrmott’s head. It was the
studicd view of the applicant in his shop for some seven Lo ten
minutes whick ocnablod him vo ldenitify him. &And, indeed, tho
lcarned Chief Justice {Ag.) placed the burden for establishing
the applicant's idontity squarely on the ovidoence of Forbes.,
Said he at page &0 of the swmming—up:

&

it oias foxr the Prosecution to satisty
you through, in this casa; tho mouth
of Nr. Forbes, rcally, becouse Lf you
rojach Mr. Forbes the whole cose goes,
[Tt 5 oas The man who was there
with thoe corhers, wreaking lovoc in
High HMountain on the 13th of Oclobker,
19867
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The down-playing of McDermooi's cevidence stommed from che fact
what altoough hoe had known the applicani from childhood e had
not in recent timees been seeing bim ofton. He had noet even
mentioned when wis thoe last time he had seen bim. The jury
wore guite properly directed that McDoowoti®s evidence as ©o
identity would hove boen woeakened by tho £oct that since his
attacker nad concludoed that hoe was dead hoe would aoi have
spent much time in o position wo cnoblo Mebormoiot to rocugnize
fim. On the othexr hand, Patrick Forbes hod tesvafied that he
hnd firsy come 4o koow the applicant throc moaihs before the
sheident.  He had soon pim bathing in 2 canal ia che aree aond
(:\ thoereafter hoe hnd scen him on three othgr oceasions.  Bub oven
) if he hoad not seoen the applicant beforo tpot fateful night it

would not bo wirocasonable for the jury Lo bold that the time

ho spont watching the applicant in his shop from a distancs

of eleven yards sided by the lamplight provided sufficirent

cpportunity for him Lo properly identify him. What cannot bo

overlooked is thas ovidence of the identity of the applicant

was given o thoe Police within mioutes of the iacident. This
4 Y - - . ) . - .
&'? ground of appoesl is botally devoid of ~ny morit.
The comploint cbout misdirection s s Lollowss

"That who leoarned wrial judgoe misguotod
Loothe jury thoe evidence of Poixick Focbos
M lod che jary o belioving that it
was ok e had sewn Lho wwe mon inside
adis shop — o benind Lbhe countor and the

oty on the customecr's sidoe - and
frightenod them away, chat thoy left his
shop and walked up the ro and that it

. Lhis stage ke overh

sard Jah Youth
Linval Henry) bawling out for

Mardor.”

- . e

\
\ . 2 3 X, = B ) -
<»/ - This complaing, Lo, is patently the result of counssl’s
misundorstanding of the evidence. The ¢vidence given by the
witness as it appears av pages 23 to 24 of the record is as

1

Followss
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“A. After ma lik pon the building the two man
yun out off thoe shop.

Co Which two man?
5, Jack snd his friend.

Ya Whan you saw thaem ruaning cul of thoe building,
did thoey fiove anything wiin thoem?

Ao Yus, miss.
Lo What?
A, Jack niavo cheese pan undor Lum band with

siivur tant L have in the s00p and him bhave
s botulo of dranks in his hoond.

U Enyihing clse?

A, Him did have the cutlass and bim did bavoe a
flashliight.

Yo dhat next hoppened?

Ba Them run up the road. Thoe Lwo of them yrun up
the: yrooade. Afver them running up the yoad,
thar soo 2 man comning down.

e Thoy ran up the road and whoi noaxt happened?

A, A pext man was coming up oo yoad aid them
run down the man and siab up the man through®
thom foel say ic was che man who fling the
5TON0.

Ca You soaw chig?

A, I don't really saw it bub L @uenary L going on.
Qe Mr. Forbes only dcll us whni you seQ.
Mr. Porboes you sow thes run up the roesd and
did they disappear from your sight?
A, i Gid see thom hoad because thaem ap thero
and 1 boar a nen up chore keoping Oon
brwling out.”

The direction to the jury is at page 47 of the record and reads

~Ad he nad A soven to ben m,s.nui.c
obscrvation point but he was ] ening
to hoar if anybody «lse was prosent and
whon 1t occurred Lo him that only two
men wore thers, he doecided o make 2
distrncuion so he flung one of toe

3 on Lo the building and that
<l the two men to leave Ghe shop,
ana as chey walked awny from the shop
he could now sae the side of the man
whom b had recognised. s said be
could s the toups of the hoedo
these two men a8 they went ap the road
and no heard a bawling also 2t that
i whon the men waont up the road,™
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it is patent from the seyuence of svonts that during thoe

vime when Patrick Forbes watched the mon in his shop he doas not

moation any bawling until after the men had left the shop and

wncountured thelr final victim who managnd Lo escape death

despite the injurics inflicted on him. Obviously, both Lynval Hoary

snd Robert Ball had ceased Being able o bawi. Nothing in the

ovidence supports whe contontion in tho ground of appeal. It is

civar, vherefore, thnt the misdivection complained of is unreal.
There is no moerit in eitier ground of appeal. Heverthoe-

loss, we have curselves carefuily perusod the record 0f the

trial and are satisfied thav the defence was faiyly put o the

jury and all the reguisice dirvoections with particular refoconco

Lo visuoal identificobion were given. Thound appedrs no reason

for foulting tha summing-up.

Leave to appeal is accordingly rofusad.




