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Beforet The Hon, Mr., Justice Lewis ~ Presiding
The Mon, Mr. Justice Imffua

The Homn. Mr. Juatice Henrigues

My, Geofirsy Romeay for the Appellant
Mr, Lloyd Barmett for the Crewa,
963,

MR, JUSTICE LEWISs

At the copelusion eof the hearing of this appesl en the
22nd of July, 1963, the Court allowed the appeal, quashed the
convietior and set aside the sentsnces. ¥%e nev give our rum:u tor
so doing. | Court

The appellant was convieted in the Nome Cireuit/on the 22nd
of Tebruary, 1963, om twe counts of an indictment chergimg him with
shooting with intemt to cavse grieveus bodily harm and wounding with
intent te cause grieveus bedily harm, He was sentonced to three years
imprisorment with hard labour e» each count, the sentences to rum
concurrently,

The case for the pressentism was thaﬂa:hmt 1.30 p.n, sa the
17th of May, 1962, em¢ Nash, e Rastafarian, was standing on the
Spanish Town Bead in the ares of Back-o~wall when the appellamt came
up, tried te plek » quarrel with him and took up a large stone m ‘
atruck him wlth £¢; that Nash returned the ilow with the same stone,
striking the appellant what preved to be a serisus blov and whieh
ageording te the wedieal evidense fractured his left elaventh rid
and mptured! his spleen. There vae diserepancies in the evidence
v the prosecution witnesses as to the fmmediate effeet of the blew
upon the appellant and the exact sequence of svents after he recoived
this blov. The sum of their evidence was that the appelisnt sppeared
to be in pein; that Nash went behind a trueck where there was rubbish

/697 5

P 3 b I— e t—




and re-a; pesred with & stens end a cogonut husk, »ad et the
appellsnt thom ok 2 wn out of his pooket oud fired it at lio
wvounding bim on the shin.

, Wol

The sppellant’s atory, whieh/denied by the rrosoeution witnesses,
was that he had bsen attached by L hostile orowd of sheni twonty poroons
vho accused him of “eing o pelice informer and wrged Neah to sssault
him, % st Nesbh struck him with o stone cavsimg bim to Lemd over in
sovere paimg tiat on losking up he enw the crewd sdveneing spen him
threntening to ikl bimg that vhen they were abeut five yards swoy
from him, believing that they wese sbout te kill or injuriee him
furiber, he took cut his zun ond Tired & shot Jewswards with the
intention of scering them. e denied hawing struek Nash with s stone
or having woomded bLim with the intend charged in ihe indfictment.

Yhe dcfence was therefore ene of self-defence and it is vith
respoet to the Jndge's sommisge8p on this part of the cose thet
comploint is rade in the grounds of appeal, The first ground is
that the loawned Trial Judge's direvtiens were imndequate in tiot
nouwhaore in his suaming-ap 414 be tol}l the jury that if eon cermideration
of ali the evidenoe in the cose they vere in Joudbt as (o whether the
aprelient was asting in self-defense 4% wos their duty Co sscuit Diw,
it vas urged that ;I&ail# st e commencenent of his svw:ingeup ths
Ylearned tiiml judpe gave the voual genersl dirsctieons os te buvden
of peocf he did net efither in relatien o his directions on selffe
defonve o whon he came to deal with the apprellant's evidencs tell
the Jury that 1f they vere left in donbt vhether the aprellant may
sot hove acted in selfddefence they sheuld soquit him.

In tis yoneral directions, the learned judge teld the jury
that 1f they aseepted the appellani®s stery they sheuld sequit him,
but i€ they rejeeted it they should then sonsider vhether the
prosusution had satisfied them of hie gulilt hevend reasensbio doobt,

 fie alse told thew that Sefore they eeuld cervict the apyellant en
. either sonnt they rmst be suwrs of bLia guilt., later, in denling |
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vith self-defonve be said, -

k]

it the evidence lzdicates thet thewe wus room
for aeli-defenve then that would rendew ibe el
of thie accuned jualifishle and yon would therelfexe
be entitled to give your mﬁiﬁ of vet gniliy.”

and mwn

™

f bawe told you if seldedefence is cotoblished
‘then the ceeused san is entitlied te rour wewdiet

of not g 1d%y. Besr this nlee in wind, that tha

bordem of prwwing self-detence does not lie on the

datores, it 1o for the ;wosssution te presest e

you & eope 16 vhieh there is ne resh for selfedefonse,

that is te say, & cese withiet self-deafenge.”

Pr. Sepoett for the Crews spbaitted that taldmg the
suoniagenp se 8 whole the jury esuld net have failied to understand
et the Wm of segutiving solfedelenve lay upon the pressswtion
and that Lf they vere in doubt vhotber ssif-defence wus estadiished
they sbould seguit the sprellamt, Yo have no doubt thet this de what
the lesrned judge intended te cenvey, althongh, as YW, Daenedt
evaceded, the phiraseslogy whieh be uped s spen te seue critistan
i that it does not cxpressly Sever the vdiddie position of doshi.

There do ne pet forwuls for Jiresting & jury un the omns
of prosf op tie stondord of precd and o trial jodge, oo leng se he
deals sdeyguately with thees netters and does not sivdireet the jury
in law or in fnci oest be left o sus up o cose i bis ewn vey. Ve
de net think that ithe jury were likely to be sisled Ly the Isawued
judpe*s dirvections on this paint and ve veuld net tove iuﬁwtm

with the esnvistion on this greund alome, ¥ ¢hfwk 44 desiranle,

bowovar, o rematate the priseiple whieh has been laid down in »

tuabor of cises, uetably im Weolminmgton v “.7.F. {1933) A.C. 463,
pasely, thot wheve an aeensed porsen jives sh oxplassiien sensistewt
¥ith fonecence of how the aet vith vhich he is charged securwed, &f
the jury ste either sstisfied vith bis explematien or upen a roview
of all the evideswe are left in ressopedlie doubdt viother, sven if,
bis sxplanation is vet aceepted, it may ressvnshly be trus, the
aocuwed ia ontiided to ' sewafitted. Te relatice te the defenme

of selfwdofeccn, thin neans thet if the Jury on the siwle of the
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ovideneq, taking inte account the explanation given by the accused,

are lqtt in #ennenablo doubt as to whether the act may noet have been

’ /

dano,in noeowaary self-defence, thcy sheuld find the accused net guilty,

A #eqvoniaa% method of direeting the jury in cases of self-defenece waa

,¢4}4 in n, v. Lebell Al C.A.R. 100, Pailure to give a clear direetion

to the jury to this effect may amount to a misdireetion and result in

tho nnnﬁiction being quashed,
The second ground of appeal was that the learned judge

,/
|
!
|
|
|

zaxlqﬁfto direct the jury that if they found that a foreible feleny J
an

wao,hcing committed on the appellant in or near a highway the appell

vaq ‘net ebliged to retreat as in other cases eof self-defence but might

079h pursue his assailant until he found himself out of damger, It
wam submitted that if the appollunt. having received grievous tnju:y
on tha Spanish Town Read, on seeing the crowd advancing upen him and

th&eatening to kill him, jad reasonable ground for apprehending that

/

hq was in imminent danger of death or of further serieus injury, he
V;l under ne duty to retreat but was entitled to use reasonable force

/
{

éapcl the attack. Counsel relied upen the statement in Arehbeld, 35th

edition, para, 2512 and the amthorities there cited,

It is correet that in his directions on the law of self«
defence, the learned judge in dealing with the duty te retreat, made

no distinetion between attacks invelving forcible felonies and other

attacks. In formulating his directiens he appears to have had  in

mind the statement of the law as set out in Archbeld 35th edition

para., 2496, There, the learned author refers to the cases of am
assailant being killed where "two mem fight upon a suddea gquarrel”

end “where ene man attacks anether",and states:-

" But, in either of thess cases, to shew that it
wvas homicide in self-defence, it must appear that
the party killing had retreated either as far as
he could, by reason of some wall, ditech or other
impediment, or os far as the fiercenoss of the
assanlt would permit him. (1 Hale 481, 483)",

/70

|

|
|
|
i
I

|



C

Dbk

!

Se.

Bat o rass. 25E2 Arebbold Jesls speeifiesily with defonece
of poreen oy properity sgainet felenious sttacks snd states
the law thusy

* I any persoen shbempls te vob o surdew enctber

in op voer the highwsy (M. w., Sall, 9 ¢. & P, )

oF in o fwe)liogehonse, or atiempta burglerieusly
to bresk intc s dvelling-Douse in the nightetine,

md in killed in the sttemph, the sleyer is entitled

te aeguittal, Ter the hewlelde is ivstifiehle, ond
the hiliing is vithent folomy."

The sutherities cited for thie propeaition are The Offenees
ageinst the Persos ‘ed, 1801, . 7 and 1 Hale 481, &82, The
lesened nnber contioness
* Phe sure rules iios vheve .mumnm in
obtomplbing sesnosn m rape, hecssbreabing
veasves O 50 don:-it say other imihle &ﬁﬁ

stresicus crine: Drasten, 7l. Cow. 193 Feat. .79
1 Hele 48h; Peat. Q7h;

BBSIERAGESRBEFRBERBSGEREEAS RN AR ERGEI DA SRR ERANERTERES

*  the above rule, bowewer, does ot oxtend 4o
felionies without Torne, such se pleking peckets,
I fale 488, ner to sisdemsapors of ooy Lisdy «nd
wven in csses vithin e rule (¢t ouet be preved
thut $he (otent Lo com ¢ sook Tereibls usnd '
stroclove erive wan sloawrly ~snifested by the
felon, } Yale 484, eothurwise the hemielide will
e sansissghtor ob lesat, 1 oot urder seees

fo vanes witiin the wyule, i4& m iw mwm e
ohaerve that the party whops perses oF proporty
is atragked {s cut 4 igm M wmt, fm‘
ethor voses of sslfwdefenos, but oy po—

the ssanilomt until be finds Mimeelf or his

proporty eut of demBwr: } fuet P.C. 27t Fomts 73"

Avchbeld alen reicvs to an imevicoss setiordty, Aldeich v,
weight 53 Now Dompahire 358, but anfertemstely the Ciurt hes
been gnable te ohtain & report of this cese.

Tize Parvett oubnitted that the distinetion Mus mode
Ly srehbold betwren felonicus sttecks with foree and otbew
atteeks with rospest to the duty ¢ retrest wos not supported
by the sutborities cited, Thews wes, be sold, ne cose fn vhieh

the decisien that nae of a dendly weapon was justified Lod been

based vpen this ground. The reles os te selfedefenss, vhothew

speinat feveible felcnles or stherwise were, he oubaiticd, bHosed
wpon the primeiple of vossssity to peoiwet onesel? 'p rosssoable

aethods and the see of fewrco was lswfal if necesenry but its
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‘ : Juetificntion was 1indted by the necwssitlies of t&u sncanion: 3If
C} either retroat or resort te o weayen lesser than/dendly weapss
wsp praetisable then rasept tea n Jendly weapsn woa onlevful since the
elrevmstances would not ghve rise to 2 compelling necessity to set
in thet way. The enly come, be suludéied, in which the probebilities
of petrest wers not to be tskén 10te scecont in sssessimg the
ropsonntloness of resord to o desdly weapen woa viere & porsss wue
astiosked in his own houses [See %, 7. Husssy 18 Cr. Appe R. 360,)
herwing, thers was in all enses a duly teo rotreat hefore wresertiog
C) to the zse of a desdly weapom whewe this was praeticsble.
If Yoater's Crowm Coses, after drowing o distinctisn

betveon justifiable self-dafense snd Wmu Mimtmol: 53: ? Q{f/

Cﬁ\ sothor atatente

injzved party ey repel fovrcs by forae in defenee
of tis persen, hebltatiom, or weperty, agninst obe
vho nanifestly istendeth and endeavonreth by vielenee
ox sorprise to comuit ¢ Lnown felomy mpowm efther,. In i
these enses he is uet ebliged te retrest, hut mmy |
pursne bis mdversavry i1l be findeth bineel? out of
C) danper, apd LE &0 » confliet LHetveen them he heppeneth
to uill, eueh Killdng ie sustiflable.”
ror this prepositien, Tostor cites as his sutherity, Mewgridgets
ocnae [1706) Rel {J) 139 at page 138, 1029 (8& 7.5, 1307) end 1 fmle
ot. 200, Yawgrlidge, on words of anger, threw a bettle with groat
C foree ot Cope's head sud fmnedistely drov his sword, npon vhieh
Cope returned the hettls vwith sqnel viclesss. I¢ wos held thet this
ves lavfol end justifisble en the pard of Cope, for, soid lovd Teld,
- ¥he thot hathk -onifested that be Lath salfce sgainet ancther fe set
| tht S0 e trusted with o dangorsas wespon fn his hend.' A% page 247,
| O Festor ;ives o runbor of illnstystisng of this wule and stotes, inter
alinte

‘ | * In the cuee of justifishie self-defemee tho

* Where a koowe folomy ks sttompted upon the persen,
be §¢ to rob or corder, bere the perty ssusulted mey
repal force by fowwep snd even his servant ther attendant
on kim, er apy cther persen present nay ioterposs for
O sreventing sischief; and if desth ensweth, the party o
J intorposing will be justifiod."
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the lav is statod te the saue effeet in Coke Jw: Ims. 36 !

1 lsle 7.0, 4be 7 and 1 eet F.0. 270874y |
- |

|

|

on Crime, sleventh editien, disensces the statements of the lew iwn 1
the older suthoritios ond points out that the true histerissl basis |
for the distinetion hetweon juatifiable homicide in selfwdeionees and i

latter enses ithe homiedde bad teo he cempenseated; over the csonturies the
harebness of this striet liability fer compensation waa alleviated f
by the expedient of the reysl parden. He then statos, at pege &9%r-

» There ie ewever, atill a subsgantiul diifevence in
essen where deoth bos heen inilieted in self-dofenve; for
if the stinck resinted is s felonfous one thes the vietim
of it vay stand bie growund and kill with impunity, so long
a8 the means of .esistanee which he employs are huld o he
rossonshble in the eirovmstanes. 1f, however, the nttoek is
not felunious then ihe vietim wmuat if posaible retrent, amd
‘ean snly be smcuned for u death caused by rosistance if it
was wo lomgor po-sible for hin teo withdwaw in ssfoty.”

In Stephen's PDigest of the Criminsl law, 9th edition,

srticles 3083075, the samp distinsilon is recognised.Ses nlse per
ierd foddard in R.v. Somind (3949) 1 413 .0, 237 ot pe 298
dimenesing "ehanee aedley”,
The Court secs no resseh te doubt the sconrsey of the statesents
of the lav on thde print os expovmded in Toster ond somsevised in

|
Arvahbeld. Iv sur opinfen the puthorities seferred te sbove Mﬂ»ﬂ }
that fer the prevention of, or the defence of bBimself or any ether ‘
persen, ngainet t&u Muhy of 2 felony where the felon no asts |
as te give bim reasensile ground to sao‘nm that he intends € ‘
acoomplish t;ia purposs by spen fovee, a gmn nay jut!ty the
infliction of desth sr hodily barm, provided that e infliets w
greater fnjury thot he in goed faith =ight in the clirvoumsiances
rensopably Lelleve to e nmeencary for his proteetion; and thed
in sueh eane be is undor se duty e retreat but may stand his

ground end vepel foree Ly foree. Put shertly, o pewson thns
Stiached may justify the use of neesssory feree, if unaveidable,
in solf~defenes, but be is ander no shligation to retrent,
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i the inalant coose the sppellent sald thet ‘e Yired

the ahot At o ronent shen o erowd of adbent tweoly percons, oae
o8 vhom hoad elvesdy taflieted s sericons umprevelied injury vpom
himy wos sdeonelng woon bic attering thrests to bAlE blne X8 the
juwy asseptes thot thewe wee ie thess eireosstevess o onkfost
intention t» con-dd & foreible ‘elony upes the spyellient thowe
would be fn low pe Suly %o rotront. I is teue thet the Ieesved
dpe teld the jwwy toat ¥ tiey seecepled the eppellant®s oteey
e wes sviitied fo Le ce.nmiited, but he st  he sece tioe G034 them
that Lo law of selfedefosow o e hod sawiter atated 1 opplied
te Aot storyy end in thet slotenent be bod stressed thmt thewve
was i duly te roteent vnlesa he sgpeliomt wes provested Ly the
soverity of the st seh o by any 2iteh or vall. the ninds of the
ey wove thevefors sowey direetod m?»tau sapeet of the low ou
it related 20 the epreliant®s defenes,

Partheor, the lessved jndge wafsrtenntely feiled o tell
the jwry thet the low of solfwiefesee would apply ecoally, shetber
gy found that e aprellont wis in foed in denger of cosious
pbie gronnie
for believing thot he wvos in dem er of sueh isjury sud thet Lie

injury e thot he LHomently bellevod ond bedl rease

awt woe ceeessawy fer bis efenes, lossned Couvsel Ffor the Crown
conpeliod thet thie diveotien shoold hawve bess givem. Tie conen of
CaWe oston 38 Cox JAG and i, ¥, Gose 1% Cex A0 ere ovthority
fur this gropesition. (i very point was token om behalf of the
su-eliont on sppesl sgadest his ceunvistion ue the fient telal
of the sene Fhiletaemt. Sen . wve Yhew (1963) 9 v 4i.0. DR,
tulfues 43, dalivertng the  udgnent of the Court sald; ob pe Ui

it seons to as o the oireowsstances of this esoe

thet the lo-rped jodge shonld bave assisted the juay

by fofowwing Shem thud LY there was resgensie

apprehension af violemos thot the appellent might

vepy woll bLove bhosn jestifiod in wsing o fivessm

even thouyh thewo won po svidence thet sny neabow
of the Destile vred vos syved with an of fensive

snHon. ™
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In vor judigment the enissisng roferred teo abowe anounted
to sericus sisdlrestions. ¥e ave vnshle to say that the jury, if
properly directed, sust bove como to the seow conciusisn. For thuse
rosoens, we allowed the apresl, gussbod tho eonvietion and set aside
the sentenoes. This . cenvietien fellowed g wetirdal of the sppellant
on the sace indietuest ond ve wore of opinien thet the interests
of juatfes did net reguire ws to order o ihird trisl.
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Judge ef Appesl

08 SR BEERNEROCRIBREFOREINESEPED

Jdudge of Appeal.




