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REASONS FOR JUDGMENT

DUFFUS, P., ‘

Tho‘appcllunt was oénviotud in the Cirouit Court for
the parish arfﬂt. Arn on the 10th of November, 1964, on seven
oount-‘or an indiotment whioh vontained ten counts. At the oom-
.oluuion of the hearing of the appeal on the 22nd of November,
1969, we dismissed the appeal in respect to conviotions and
sentences on fivo of the oounts; but allowed the appeal on two
oounts and promiaed to pntkour rtanonukin writing later, whioh
we now de.

The appellant was convioted on tho. following countsie
Count 1 which charged schoul-house breaking and luroeny on the
9th or 10%h of June, 1964; oount 3 whioh obarged warehouss
treaking and lerceny on either of the said dates; ocount 4 which
oharged taking ah& drivinc awvay & moter vehiole,the property of
Bruce White, w&thoui\tho owner's consent on either of the
aforesaid dates) count 5 which charged larcenybf & quantity of
motor ocar tools, the property of the aforemsaid Bruoe White)
oount 7 whiok ocharged laroehy of seven goata, the property of
Alva Anderson on the 10£h of June, 1964) the eighth oount whioh
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oharged taking and driving awsy s motor vehiole, the property of
Jasper Rose without the owner's oonsent on sither the 9thér 10th
of Junc,:j964| and gount 9 which charged laroeny of a pair of dark
glasses, the property of Jasper Rose on either the 9th or 10th of
June, 1.964. '
| The remaining three counts of the indiotment were for

rocoiiing stolen goods and these ocounts were alternative to oount 1,
count 5 and ocount 9 respeotively, and as the jury returned verdiots
of guilty on the larceny oounte, the learned judge discharged them
froq giving verdicts on the alternative receiving counta,

The oase for the Crown was as follows «

During the night of the 9th of June, 1964, the sohool
house and the ountesn of the primary sobool at Pricry in the parish
ét 84, Anny were broken into and from the office of the Hesdmistress,
a numbexr of arti&lo-vworo stolen, inoluding two mouth organs in thiz
cases, From the ounteen whioh was in & separate building, & quantity
of tools were stolen including three cutlasses. Spme of the goods
whioh had been removed from the school office and the osntesnpfere
recovered on the morning of the 10th of June on the bank of the main
road lesding from Priory to Bamboo, about three or four chains away
from the sochool, and among the items recovered was the empiy ocase of
one of the missing mouth organs whioch the thief had apuarently removed
from the oass before disearding the oase. That szme night, Bruce White,
who lived at Seville Heights, less than nalf s mile from the Priory
Sohool looked up his car, leaving thaerein & lawn mower and a quantity
of small hand tools, suoh as sorewdrivers and spanners. The car was
parked undexr Mr. White's oar porte and he removed the ignition key.
Barly next morning, Mr. White disoovered that his oar had been re- :
uoved during the night without his permiseicn, Thovoar was found later
that morning abandoned on & main road ut Brittonville some ten miles
from Prioxrys. I4 had run out of petrols The lawn mower and tools

ingluding the sorewdrivers ond spanners were missing from the oar,
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the baok seat was also missing from thu.ozr and on ithe floor of tﬁo
oar was & quaniity of goat's mess und a 'outlass on the handle of
whish was oarved the initials "P.H.". This outlass was -ubﬂiquontly
identified as one of thome hiuling from the vanteen st the Priory

Bohaol,

I turn now to the fwots relating to the seventh count
which oharges laroeny of goats. Mr. Alva Anderson, the parish
Agrisultural Officer for B%. Ann, lived at Tanglewood, apyroximately
half & mile from the Priory HSoheol and on the night of the 9th of |
June, he had 1) kaatu tothered in front of his house. Harly next >
morning, he missed 7 of these goats, During th: night between mide

night and 1300 a.m. Mr., Andorson hesrd some of the goats bleating,

then he heurd s motor oar stop below his gatej he heard the goats
bleating sgain and he turned his flood lights on and off, but he

did not go to investigate. He then heard the door of a oar slammed
and tho'oag;zgivon away. On the 11th of June, he went to the Bpanish
Towm FPolioce Station :nd there identified the seven goats whioh had
been stolen. The Crown's cage now moves on to the faots ooncerned
with counts 8 and 9 whioh rolatq to Jasper Rose.

Jasper Rose lived at Brittonville and on the night of the
9th of June, hies garage was Wroken into and §is Hillman motor oar
removed thersfrom. His oar was found abandoned at White Maxl on the
Spanish Town Road the following morning. It hud run out of petrol,
the rear seat wos missing and on the rléor thers was a quantity of
goat's mess. A plece of green slectric wire was discovered oonneote
ing ‘he ooil to the battery and obviously the persom who had taken
the oar had "hridged" the ignition, not having the switoh key. He
missed from the moior car & pair of dark glasses, Deteotive Sargeant
Ernest Buii of the Bt.s Ann Polioe, in the course ©f his investigations
stated in his evidence that Bruoce White's adbandoned motor car was
found near Jasper Rose's garege and he found the look for Rose's
garage olose to White's abandoned oar, and he alsgfound near to
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White's oar the buok seat whish had been removed from Rose's car.

I turn nov to the evidence conneoting the appellant with
the various orimes charged, James Reid, a laubdourer who lived at
Central Village, was on his way to his work at Caymenas Hsiate vory
eorly on the morning of the 10th of June when in the viocinity of
White Maxrl, he observed 7 goats tothirod on one eide of the main
rosd and nearby was the abandoned modor oar later identified as
Jasper Rose's miseing Hillman. He aade a report to Distriot
Oonstable Allen who in turn made a repert at the Ferry Police Station,
Reid and Allen after reporting at the Forry Police Station which was
fairly olose Yy, returned %o where the goats and the abandoned car
were and kept watoh. These two men then saw a motor van driven to
where the goats were tied. The van was vtopped and three men got
out of 14, one of whom was identifisd by them a8 the appellant. In
hie hand the appuilnut‘had & black brief csse. Tue van was then
token into & river fording, just off the main road wand was washed
Yy she three men who then got buok iato the van wh.ch was then driven
toward the main oud where the goats were still tied., Just at this
moment, the Police who had besn sumsoncd from Spanish Town,arrived
nﬁ the soene in a Polioe veniele, vwhereupon the van was drivem al &
fast rate of speed towards Kingston, It was overtaken by ithe Polioce
vehiole and stopped by Detevtive Corporal Norrison who questioned the
thres men who were in the van. They weras the appsllent, Roy MeCarthy
and Hoy Jaokson. The appellant was wearing s red shirt on whioh the
Deteotive noticed goat's hair. He wae wearing a psir of dark glasses
subsequently identified by Jasper Rose und in the brief onee whioh
the appellant olaimed as his property, were found =

() & mouth organ in a came vhich was identified and olaimed

by wore than one witness as one of the mouth organs stolen

from the Priory School) '
(v) sovewdrivers and spanners vhioh were identified and olaimed
by Bruoe White as those whioh had been stolen from his

motor oar)
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(¢) = Picoo of green elevtrio wire whioh was 1dsntio§1 1o the

pﬂooo found Wwridging the ignition on Jasper Rose's

awandonua oar,
In one of t@o appsllent's pookets wus found & seccnd mouth organ
whioh was nﬂm&lnr to the other mouth organ and which wus also elaimed
as hzwixm bdrcm taken from the sohool. Corporal Morrison ssaid that the
appellant oyuimnd that the mouth organs and the tools were his owin
porponal pr#purtr.

14 his defence, the appellunt deniedihat he hud gone to
8t. Ann o #hut he was in any way impliocated in any of the orimes
oommi tted 1* Bte Ann on the night of the 9th of June. In his evidenoce,
he eaid ﬁhn# he was ooming from Oregory Park on the morming of the
10%h and wm#mhc got to the river fording at Caymanas, he obaerved
MoCarthy an# Jaokeon washing the motor van in the rivar, and he
asked them #n give him & 1474 4o Kingston whioh they agreed to do
and he thdr;upau assisted them in oleaning and uashinc the van and
that in tho;aour.o of doing so, he had taken up a piece of tarpaulin
that was in the van on which thers were goatts hairs, some of whioh
may have gog on his shirt. He denied that the mouth organs and the
elestric wi*n were in his dwief caee or that Corporal Morrison had
taken a nou%h orgin from one of his pocketw and he denied that he
hed told En?powul Morrison that the mouth organs belonged to him.

Ont appeal the appellant relied on three groundsi~

(1) @ﬁat the vordict was unreasonable and could not be
supported having regard to the evidenoce,
(2) T#at she judge misdirecoted the jury by failing to

mkpluin or define suffioiently or at all what were

ﬁh& ingredients of the offence of iaking away and

iriving & moter vehiole without the owneris oonsensd,

(3) at the judge m.nmdlrootod the jury om the

*cotriuo of recent pesseasion in that he failed to

ﬁwaru them that the goods must be properly identified

+nd that there muet be evidence of positive identifioation

$£ the artioles allsged to have been stolen."
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A% the commencement of the hearing of the appeal, in answer
to the Court, learned oounsel for the Crown indioated that he did not
propose to support the convioctionas g?‘bountn 8 and 9, as these convio
tions rested almost ensirely upon the evidence of Jalperwnoso whioh
was oontained in the sworn deposition of Jasper Rose taken by the
Resident Magietrate at the preliminary exanmination and it appeared
from the transaript that the learned judge had wrongly admitted the
deposition in evidence, under the provisions of the Justices of the
Pesoe (Juriddiotion) Law, Oap, 188, seotion 34, befors the jury and
permitted it to be read to them, obviously under the miataken impres-
sion that it had been proved that the witness Rose who was not at
the trial, was so0 11l as not to be able to travel, The only evidence
that Rose was 1l) came from Bepgeant Horace Prediie who tendered an
unsworn gertifioate from Dr. Charles Thesigar to the effect that
Jasper Rose wunkuurf.ring from flu, and would be confined to his bed
for three days. Learned Crown counsel readily conceded that there
was no autbority'in law for the admiesion in evidence of this certi=-
ficate whether uforn or not, and that in the oiroumstanoss, the learned |
Judge ought not éo have allowed the Crown to tender the deposition or
to read it in evidsnoe. | | |

I shall turn now to consideration of the grounds of appeal,
Grounds 1 and ) may be dealt with together. It wus the submission of
learned counsel for the appellant that the mouth organs and the tools
vwhioh w&ro tound in the posseasion of the appellant had nct beapullie
olently identified. It is perfeotly true that the witnesses did not
point to any apqeinl marks of identity on any of these artioles, but
‘purportod to 1dontify'thnn by their general appearance only, there~

- fore it was necessary to sxamine ocarefully the evidence to see whoihnr
1t wus ressonable for the jury to aot on identifioation by general ‘

appearances only.

In the oase of the mouth organs, the two instrumenis found
with the appellant vere both new, and were of the same make and type
as those taken from the sochool, but there were other relevant fagtors.

‘Both mouth organs were kept in their oases at the school and both of
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the canses as well us the agtual instruments were nissed. One empty
ocase was discovered lying with other goods miseing from the sihool
which were olearly identifiable by apecisl mirks, about 3 ohsins
from the school next morning. The fhior, therefore, must ;nvo T
moved the mouihbrgan from its ouse and then discurded the oase and
it aeems # reasonabdble inference that the dimsocarded case was the ocase
for the unocased mouth organ found by Corporal Morrison in the appel-
lant's pooket a few hours later, pariiocularly as the disoarded oase
found at Priory was identioal in all respeots with the other ouse
found in the appellant's brief vase, inoluding the cost price
written in ink on both oases,

It was alao asubmitted by learned oounsel that there was
no aevidence to conneat the appellant with the warehouse breaking
chaxrged in opunt\} or the ohu:at for driving awiy Bruoe White's
motor oar in count 4, but in our view, this is not so, for the
svidence disclosed that one of the cutlasses whioh had been removed
from the school canteen (oount 3}) was found in Bruoe White's oar
(oount 4) end this cutlass was positively identified by initials
oarved on the handle, and then there was a connecting link between
the taking and driving of Bruoe White's motor car and th§ renoval
of Jasper Rose's motor car, and that oonneoting link was the padlook
whioch the thief had removed from Rose's garage when taking away
Rose'gbar and left on the ground close to White's oar when that was
abandoned. I% wus a reasonable inference for the jury to draw that
the person who had abandoned White's oar with the stolen outlas-“iu
it had taken Rose's oar and there was evidence to connect the appel-
lant with Rose's oar as he was seen 0lose to it eome hours later und
in the appellant's brief bdag was found a plece of green elevtirioc
wire identical in all respeots to tho green ele¢tric wire found on
Rose's car oonnesting the coil to the battery. It was also & rese
sonable inference to draw that the person who hud romofng the mouth
organs from the school office had also removed from the sochool canteen
the outlass found in White's oar. Por what it was worth, there was
also the evidence of goat's mess found in both cars and goat's hair

found on the appellant's shirt and the faoct that the appellant vnl,?'

i
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seen oloss by the goats stolen from Alva Anderson that very night, and
the faot that all these orimes coourred within a few hours on the same
nizht at places nituntqd in close proximity to eaoh other and along

the same main road. We slao gonsidered carsfully learned counsel's sube
missionsas to the identification of the tools oharged in count 5 whioh
(hnd been glaimed both Yy Bruce White and by the appellant as being their
pérsonal property respeotively. This was essentially ghatter for the
Jury and they no doubt preferred the evidence of Bruce White who said
that he had had the toolas for many yearas and the fact shat he was able
to piok out his tools from among a quantity of other similar tools showm
to him at the Hpanish Town Police Btation,

To turn now 1o learned counsel's submission with regard 4o
ground 2, He submitted that in the absence of positive evidence that
the appellant was seen driving Bruce White's motor oar, that it was
wrong to conviot and that the jury werse not entitled to rely on ciroum-
stantial evidence only, and further, that the faot that tools from the
oar had been found with the appellant might have been guod evidence
that he had stolen the car, but noythat he had himself driven 1t. It
was the submission of learned counsel for the Grown that the Crowm was
antitled to rely on ciroumstantial evidence and that in this oase, the
evidenoe presented by ihe Crown presented an unbroken chain of circum=
stances from whioch it was reasonable to infer that the appellant drove
the oar or cars himaself, VBearing in mind that he had admitted in oross-
examination that he was & mechanio and knew how to bridge the lgnition
of & oar when no switeh key was available or, alternatively, that the
appellant was present, assoviated with one or more pereons aoting to-
gether with the ocmmon design of taking and driving away the motor cars
whioch were used for the purpose of oonveying stolen articles, asome of
whioh were found on the person of the appellant. Ve were satisfied that
the uvidonoa amply supported an inference either that the appellant toék
and drove the two oars'himnolr or was party to the tuking and driving
away of themse oars.

The Court was somewhat conoerned about the oonviction on the

" Tth count whioh charged laroeny of the goats, as in the oourse of his
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sumaing-up to the jury, the learned judge informed them that

Roy MoCurthy und Roy Jackson who were in the van with the appellant
when the polioce stopped ;t at Caymanas had given evidence against the
appellant to the effeot that the appellant had asked them if they
"oculd transport some goats into Kingston for him and they told him
they had no epace.” In fagt these two persons had not given svidenoce
in the ocase and the learned judge had eron-aualy told the jury that
they had done mos This was a misdireotion as to the ovidenoe but to
be of any avail to the appellant, it must be of si.oh ghature aﬁd the
ciroumatances of the case muset be such that Lt is reasonadly prodadle
that the jury «ould not huve ruturhod thelr verdiot of gullty had thare
beon no misdirection. The burden of establishing this lay upon the
appellant and not upon the prosecution (vidQ Archbold Criminal
Pleading Bvridenos and Pracoiioe, J%5th Bdition, para. 932).

It i Quita‘olnar that on the oase se presented hy the pro-
secution they did not rely in any way on any stutement which may have
been mude by the a;pellant to MoCarthy and Jaokson, and it is equally
oclear that the oiroumatsntial evidenoe on which the Crown relied to
seoura sonviotions not only for the larceny of the gouts, but on the
other oountisy depended on & series of'oiroumatannos and events f&klns
place prior to any conversation whioch may :ave oogurred between the
three men und the final link in this ohain of ciroumstantial evidence
was provided by the finding by the police of dertain of the stolen
artioles in the agstual physiocal possession and oontrol of the appellant,
These links unequivoaally conneoted the appellant with the atoalingx‘
of the gounts, .nd we are sativfied that the jury would have returned
the same wverdiot of guilt had the learned judge not misdireoted them
on the avidence, damaging though this misdireotion may have been. We
mlso‘aenmidcrod the effect whioh thie misdirection on the evidence muy
have had on the other ocounts in the indictment, und we were u.tisfied
that if it did have any effect, that the sume was negligible und
quite unlikely to hive affected the jury'e ooneiderution, even though

the finding of tha goats was inextrioably bound up with the evidence
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tondersd in support of the commission by the appellant of the othey

offences oharged. Murthermore, the learned judge, after orronodunly‘

telling the jury what MoCarthy and Jaokeson were supposed to have said,

went on quite correstly 4o remind the Jjury that the appellant in his
awn evidence had said tha£ he 44d not ask the two men to transpmrt
gonts for him ns he had no goata to de \ransported.

' We were sztisfied that there were no misiirections in law
by the learned judge, and that suoch misdireotions as ccourred on the
svidenoce were sush that they oould not heve oaused a misoarrvinge of
justioce. In these oiroumstances, thersfore, we dismissed the appeal
in respect of the conviotions on oounts 1y 3y 49 5 und T and, for
the reasons stated, albwed the appeal on counts 8 und 9, quashing
tho convictions on theae two oounts and setting aeide the sentences

therecn,

Honriques, JeAey

I agree.

Vaddington, Je.A.,
. I agree,
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