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FORTE J A 

The appsllant was cried on an indictm2n~ in which ho 

was chArged foz ths nurd2r of Rodsrick Falco~Gr bu7 was convicted 

for rna.:J.slc.ught:~'r a.nd scJ~t~::~~csC. ~;.:o nli1C. 1.,.c~rs irapr lSOltmSn7_ v1i ·th 

hare. l2bo1,.:r. He how~va~ applisd for leave to appeal his can-

viction and sen~2ncs, and having besn g~ant~d lsave, w~ ~eard the 

arguments of coun.s~.)l on the~ l'6th L~ia..rci1 l99 1d 9 and no~l"i :rG:cc~rd our 

conclusion. 

'J:lh0 fac·ts i11 th~~ ce:sc~ ':."4(~;_-s sirnpl~. Th"': pros::cution 

allEgsd ~hat ~he app~llan~ snter2d the room of c~z d~ceased, ln 

the abssnc2 of the wif~ of Ln~ ~ecsassd, hi~ him with his fists 

and til.<~:c~~?. .. ft:~?r t;l'1.rf:'r.t.J e·c.. h:.mfl .:-;, lig.r1~t.·2d }~s:r··vs·.-;r~::.::. la~mpu 11i.·t"cing 

tl1c d8.cc::e,_s~d i.n. 11J.s. fcrcl'l;:?·aQ a.n(l causing t~im -~.o f.3.ll a_nd thG lamp 

to f~ll on top of him. 7'h-z f l3.mss of ·cr~~~ l2.t.mp. s~.t ~::.ti£- clothc~s 

of th0 deccas3d on firo Rs also the dscaas2ti nims~lf. i3y the t:im,2 

asslst?tncc cam~· 't.O l!j_nlu h·.:: ~/·72.S scvcrc:·ly bu.r .. r~t:. ~ ·~i1.-ti ad.mi-:t.tr:;d to 

kJ.oSplcal h:-_, subs,:oqusn.tly succumh;::j C·:) ;:- i··\ r"'- ,.-._ 
11.-Ail'U;:,._;.: 

' " " 2.n Jur:;. <2s. In support 

of thasa allega~icns th~ p~osscution rsli0d inter alia on the 

evidence of Ann Falcon~r, an sye-witnsss (tc the abovs stated 

facts) and Joan F~lccner ~he wife of ~h& deceased, who m~intained 

tt~a.. t she h~.d go1.1.-~ ..;co tl1.·~ s~hop a.r:~u Oil 2 .. ~:::~curn1ng .~:.c~rr~.~ s1hc sav1 th.0 
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app::.llan·c { r..hs f~th~:t of her '::.'1,"70 children} n::.nru.ng away 17 aad 

en em:sring hc·r room she SEiVJ ~1.2:r husband afin::. lying b<:"trt;(::cn 

thG twa beds thsrcin. Shs managed tc put out ths fi~~ and 

with assistance Look hlm to the hospital. Or~ his Wd.).7 "there 

tho-: dccec.scd kspt; s s.yi:::g th& t it. ·vvas "Archie'" {!:h.::: appellant} 

who ·'burn him up." 

As th2 case tur:nsd out. l'1C'\'J'~~-rJC.:C r ...:... ":_- appears t.ha-c the 

jury. by convic~~ng ~ne appsllant for ma~slaugh~er accspt86 tne 

account of the appsllant, 0lthcr in parL or i~ ~he whole, as 

his acccun~ formPd the only oasis on which ths lc~rn~a trlal 

judge left a vsrdlct of manslaughter op0n to Lhe JUry. The 

gr:-:.vc:.:m::,n of chs app·c-~<..'11 1:hcrcforc r-es~:.s en the ls&rned trial 

judgc 0 s trsa~msnt of ~he dcfsnc0 and consequently thers may b 0 

no fur~har nscesslty to refar t.O ..... ~""''' ..,..,t,.:..'..;. allsgations of tn~ CrO\:"'ln. 

In his d0fsncc, th~ appellant made an uLsworn state-

mt~·nt, which for ob\ri·OliS re:a~sons (! -~s s.·.::-·t out i.n full hr~:cS:undc·r F 

o.nd as t.o.k::'n from th<:? r.:.ranscript: of 't.hc sumrru.ng-up c;f th'"'-

l ' ' 1 ' sarn~d trla Juage: 

'" ~,/( ll 1 ]:;_::;~ g cc\i'''-' h !. S UD.SIN'Orn 
~h~s is what he said. H2 

s tc:. t e:men;::. ;'l.nd 
said h0 lives 

~~ Que0nsbury aistr1ct in St. EllzabGth. 
He lS 2 mason anu a farmsr. Gn 2. night: 
in Jun0 cf las~ y~ar n0 went tc 
Joan Falconsr~s houss~ Joan Falco2sr is 
his baby rnothar. E~ anri Jean na~ an 
a~gument ovc~ mon~yJ J0an took off the 
lamp-shad8 and put, on ~:.hfo: -Loblo:::. ::1nd 
li:.: the;: lo.mp. Sdmf.: tirnc he .::u1d Joan 
caught.:- a f igh1:.. ~nd ;:h""' la.mp-shade 
turn ever and dropped on ~hg floor 
~nd caught th~ placs afire. 
Nass Rods-rick :3houtJ::d, "'SJcop itu stop 
ito~ lJlass Ro~sr.J...cJ--: cum,2 off ::.hoe: b~d. 

and thon stspped an a p12cs cf bottl~ 
and sY..:.ppo?d int.o I:he fir~. HG 
started, he said, to put out 
Mass Roderick and he said thsy were 
successful in doing so. After th&t 
they got him out and thsn h~ rushed to 
gst somsching to tske Mass Rodarick to 
~he hospital. H0 wE~t to hls mother 1 s 
house to try to gs~ assistance to ~~ka 
Mass Roderick to the nospical. On 
h1s way back from nis mother•s house, 
he found out that somebody '?-lse had 
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"taken 1'-iass Rod·=rick at.&Jay to the 
hospital. Ho ~old youu ~I did 
not hit Mass Roderick wi~h a 
lar"'np, I would nev-~r do a t:.hing 
lik~ that.F he -v;as good to m:;:;u 
ms and Hc.ss Rod·:::rick '-'l0rE: 

frlcnds, we lived like fa~hcr 
and son, m..:: and f<lass Roaerick 
had nothing. Jean did no~ t0ll 
me -chat. she \'ios marris:O. ::o 
Mass Rcderick.u So that was his 
answer to t.his charge of murd"-'r 1! 

that waa his defsnce." 

Th8 appellan';: f lrstly compl.:;;lin•.3d ir~ gr:oun.d I as fellows g 

"The lcarnsd trial judgo mis­
direct~d the jury in 
instructing thsm that if thsy 
wers satisfied that tha death 
of t:h~ 0J2c:za.s~d. mel1.tion~J:d i..!1 

th€: I~1dictm-snt 0 arcs(=' from c: . .u 
unl:::Mful act by -;:he Apps-llants 
tl1eir verdict sl1ould b~; ej_ ther 
murd~r or manslaughtsr. He 
fa.il~.;;.d to direct. -t.:.h'2m ::hct" it 
is only if the unlawful act 
caused serious bodily ~urt or 
could reasonably have besn 
forssecn to cause seriously 
bodily hurt tha~ ~hey could 
return a verdict of murder or 
manslaugh~er. He failed to 
d1.rect t:h.e jury ·that: if i ·c was 
not -:112 act of t:.h.:s accused tt.ta t 
act:u-::!lly kill·~d the vict-im thoy 
must b·:::: so.tisficd tha-;:; lt was 
such unlai<>Yful ac'c that caused 
or contributed ~o the 
circumstc. . .ncss in ;.,1hicb t:b.G 
victim suff2red d~ath." 

In order ~o d~al sffsctivcly with this ground ~t is 

neco;:·ssary to refsr "!:o scvsral passag.ss in th2 surn.n1.ing-up which 

d<Smons-c:rat,::_:. tha-c thG complaint is vdt.hou·t m·z-rit. Thi;; lS l-;iow the 

learned trial judge dealt with th0 d~fenc~, which was based on 

the unsworn st:a.tem2.nt. of thE: a.pp~llant:., and v1hich as far as can 

be glGa:n:::Ki. from the ref2r8nce to it by t.hs lGar:r,<.)d trial judger. 

was lacking in detail~ In di:rec'::. refer£nC0 ·to the. statement hs 

said~ 

i: suppose you were to believe 
him that that is ho~;v it ~ceally 
happcn·sd., '"ha·t "chen \v·ould be ·t.h'<:; 
position?. Welle I dir0c~ youo 
Mr. FoF~an and. f'lembt:rs of th~ 
Jury, that all struggles in 
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"'ang8r~ ';•lh<:"'~thz:r by fight:in.g~ i!Jn;st:.li.i:?.g 
-::,r in any o-shc:r mods, ar~: u::::l:iv?ful r 
and dea~h occasioned by thsm is man­
slaught?r at ths l2ae~, becaus~ what 
this d~fsndant is tslling you or 
has told you is that hs and 
Mrs. Falcon2r nc.d. c.::r: argu:::rrern.: over 
mon::.:y ~nd ths argumsnt: o.:.1.Lcn::d int.o 
a fight. So they were figh~lng 
bst.wr-;:.£n ~thsm .. sslV(~So v~ 

Tl-;.? lc:a.rr:.ed. tprial judgr::.~ [7 la.Jc.er ~q:u-:il~fisd. t:!1.is S·8Srai:1gly bro3..d 

s·ca·t<:.lmsnt:. of len'>' by o.:::..r.:;:,c;;:lng t:Ce jury "cnus ~ 

H~ wcl1er~·aftBr 

"An u~l~"dful act ca.usi.:1g tb'::: d.Ga~h of 
<:mothsr p<=:rson c:::.n ., .::: si.mply i1 bscausz: 
i~ is an unlawful Ac~, rend~r a ver­
dict of manslaughtsr i~~vi~ablc 1 
sine~ ~hs exis~enc0 of some c0grc~ of 
m~ns ra~ as an cssanti~l ingr~dlcnt 
is nO'..iJ r:scogniz·2d~ For such a vGrdic'c 
in-2vi1-2.bly to follmv r >::l1G u:1la-wful a.c·,:::. 
must bG such that ~ll aobsr a&d 
rsasonabl;c: pr:cpl(~ would rr::cognizc: mus·<: 
subjGct tnc vlctim to at least ~he 
risJ.~ -of som·2: l1c.1.-:rr~ rc~sul ~in.g t".t"l·Drsfrc·rr~e 
albeit, no~ 3erious hsrm.~ 

assis~·sd t.l'1~2: J·ur:y· a.s ·-~0 tlC;irJ -t:;:) apply _,;...·.~,.-...,...... 

rr_J • .!!.~ 

fac-es of t1'12 cas<? as follm.;s ~ 

"So what I am say1ng ~o you now lSu 

if you b~lieve that t~er8 was a fight, 
tl1.(~D. t.~!is is th8 la:.r; -c_~.na~:t ::lou T.; ... Tauld 
have to apply. Tha~ figh~ between 
this D0fendant anci Mrs. Falconer would 
hc,ve l),:::_~r" unlar,;rful. Sc in f igh:.l:c'g 
with Mrs. Falconer this Def~nddnt 
would not hava be~n doing som~thing 
l.-;t-rt;ful 11 like pe2l1-:::\g a:1 Ctr·.~~nge r 1:!1(; 

CX2.nlpls I ga.VQ you. H~ HOUld l"12VG: 

bsen :J.oing somc·thing u:;;la~,vful. Look 
at. thfa circtllllSt~ancc:.;s .1.n t:~"rl!.ich ·r:h~t. 
fight w~s taking place, if you f1nd 
that ~h0r~ 0~s a flght. Look at the 
siz:;:- O·f tl1.e rcorr~c 12 by 12 ~ The.t. 
is where ~he figh~ is taking place. 
Look hmv- crowded ~~ha:t room vlas ,, ·cv;o 
beds 7 2 stove, a what-no~, a table, 
four chairs. If you b"-::li'2v·::: the, 
evidenc~ for the Prosecution, dll of 
that: v;as ir, that room 2nd .::= buckst 
of water too, if you bslievc 
Mrs. Joan Falconer, somewhere in 
ths rc~()ffi. ThGre was only a space 
of tllx~s:~? f·:~ct bc·~:.~·YSSI1 ~i:hs: t.'i.·-70 b·~ds. 

That is whGrD the fight would nave 
been ~ak1ng place. So you would 
have very littls spacG to walk in 
t.hat. rOOiri.u much 1835 ~r.:.c fi·;<ht:.. ug 

law to ,.;._.. ~.-, ~~ 
i;,_.,(.J>-
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Then he directs the jury as -::.c t.he 't-est to b£· applied in such 

circumstances in decid:ing whether t.ho;rc is any guilt in t:he 

appellant~ 

0 So if this Defendant is fighting in 
thos~~:c circumstanc~s and t.hcr2 is a 
lightod lamp on ths tables fire is 
going in that roome there is a light? 
a flame on the t.ablG? ask yourselves 
ths question, as a sober and 
r8ascnable man, must he not hav~ 
rzcognizod that his act in partici­
pating in this fight would havs 
bsen lik•:.::ly to bounc-::: t:h>,;e la.mp off 
t.h-e tabls-".:' 0.. and if th.:: lamp falls 
from t.hs tabl<e \'\1-hat would a n::e:.son­
able sobsr pGrson ~ppreciats. Is 
l.·t not. that: tha:t lamp might st.ar-c. 
a fir~: in th:e room? ~'Jasn' t: that 
foreseeable by a reasonably sober 
rnanu and _.jchis D·ef·a~dant is t.·~~lling 
you that lS 2xactly wha~ happsnad. 
ThG. lamp fell from ch0 table a.nd 
start8d a fire. and this old man is 
in t.hz,'c roomo not only old but 
infirm~d. He is not v::ell 9 ·that .ts 
why 1-.:~.e is t.hore. 
Wouldn't a sobsr reasonable man 
realize ~ha~ if a fire was started 
in ·tho.t rooinu that. that: fj_rt:? mig~'lt 
havB aonc:: s'2-rious bodily .injury at 
leas~ to that old man." 

At ths ,::;nd of ::.hesc pass.;::.ges the jury ~>~ould have clr;;ar ly 

understood that if they fcund that th2 appG:llant was sngagcd i::', c>.n 

unlc'\·:ful ?let u 'i<lhich cousc.:·d the d·;:·a.t.h of th::} c>:::ccased y and t..ho.t that 

unlawful act tV"as dang·:::rous in thE.: sensE· tha1: any reaso;::o.abl<S 2.nd 

sober person would have fcrsecn tha~ it woulo cause some harm to 

<t.hc deccassd; t.hen in t.hos'" circums"t.anc-::£. ths app~llant could be 

found guil~y of manslaugh~er. These d1ractions ar8 in accordanc9 

vli ch the S<3t:tled princ1.pl::::: of lc.w !J which ·dc.s ones a.gain r£i t:erat80. 

and. approved by I.,ord Sa.lmcn in t.he ca.ss of D.P. P. v. Nc::wbury & 

D.P.P. v. Jones ,. "j 9 7 r -~ ~ ,- L D 
~ .J.. b Jl ~ ~r'J • .. r .... <(} 913 at page 921 as followsg 

"In my v:::..G.; th-0 l~arned trial judge 
was quits rignt no~ to gl.ve such a 
dir8ction to the jury. The 
dirs;ction which hr;; gavo is com­
pletely in accordance with established 
la.\v, which, pc.ssibly wi 'ch or:.-e 
exc2ption to which I sh~ll pres12::;tly 
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"rof~r, has nevsr been challenged. 
In R~x v. Larkin (1942) 29 Cr. 
App. R. 18. Eurrrphr.:.cys J sc.iO.G a.-t 
pag<2 23~ 
GWhGrc the act which a pszson 
is s~gaged in pGrfcrwing 
is unlawful, than if ~t Lhc 
.sctroe ·tirn.G it is a. dar:~.g(.:rc~us 

act, that is, an ~ct which 
lS likely to injurG ano~h~r 
person, and quits inadvsr­
te~~ly ths dosr of sha 3CL 
causes the d8a~h of ~h2t 
other person by that 
then he is guilty of 
sl~.ugl1-c·::'r e J 

-~.1--
~--:3 <\.._,. r:_ 7 

ffi2d~--

I agrGc 0n~iroly wi~h Lawton LJ 
that ~hat is an admirably clear 
stat0ment of tte law which has 
bs>?n ,3.ppli:::d m::ony t:.imS>s. It­
iT~~-kcs i 1:. pla .. i.:~ (?.} tl1.at an 
accussd is gullty of manslaughtsr 
if it lS proved that he 
intontion~lly did an act wh~ch 
~-vas unlc.J-.Jful and dangerous and 
that that acL inadvsrccntly 
caused dc~th and (b) that i~ is 
unnc-cr~ss~~ry t . .c£ prcv .... :; tl1a t. t.l1c· 
E..:.ccus:·2r::i kr\cv; t.l1a"'c ~:.!1c ac~t.~ was 
unlawful or dangerous. This is 
one of thG rsasons why cases of 
manslaughter vary so infinitely 
in their gravi~y. Thay may 
a.moun:t t.o li tt.lG mo:;t.·c:: ':he.n pur'"'= 
i11arJi.v2r tenc·.s; ar1,d i>Offi{.!~cj_m~~s to 
littl~ less than mu~der. 
I ain sur<:; tl:.a~ i11. R<2g $ v = Cl"1lurch 
[19156] l Q B 59 Edmund Da.vie.s J. u 

in giving t):H~ judgment of th~ 
court, did not lntGnd to differ 
f:;::-om or qualify ::;,nytning ';?Jhicrt 
ha.d bc2:s~; se1.d in Rsx v o La.r-J;:in~ 

29 Crc Appo R 18. IndGSG C2 
w~s re~tating th0 pr1.ncipla laid 
dcwn in tha~ cass by illustrat1.ng 
th8 ssnse in which the word 
a da ... ngr;::;:y·.;:)l.l.S g St't..OUl.i b~·: u.nclc.r S toed s-
E0mund Davi,zos J sc:idu ?tt. P~ 70~ 

For such a verdict (g~ilty 
of manslaughter) 1 inexorably 
to follmv ,, the:: unla'\-riul act.~ 

·:must be such as all scbGr and 
reasonable people would 
inevitably recognize must 
subject th~ cthsr person to, 
at- least; tk>0 ris}~ of sorn.(_: 
harm resulting thGrefrom, 
albeit not serious harm." 

The t8s~ is s~ill the objcctlVC 
test. In judging whether the act 
was danq£rcus th~ test is net did 
tha 2cc~s~d r€coqnise that ~t 
was dana0rous but would all sober 
and raa~onablf;) pr;:opl-2 r:)cog;;1ise 
its dar-igG.r 0 ijo 
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During the ~rgumcr:t.s beforG usc Ielr. Hacaulay coni:encied 

that inl1erent in this est~.a.bli.s:t't~:.d pr2n·.ciplG is ~c~c~ rcgui:r>;;;.:m.snt. 

t.h?t i-c must tJ·G. ::?.tn act. cf th-2 a.ccus;3d t.ha:t caussd or contribut~e.O 

to ~he dca~h of ths deceased. 

In ths instant c~se, there was no ev~dencs of any 

dirac~ assault by the appellant upon ~he d~csas~d. Such~ a. 

rsquiremsnt:: .is hr:)\~Tcvc·r no·t necesse:.ry. S·~;:=: R. v. Ronald James 

Mitchell [19831 76 Cr. App. R 2S'3 ~vhsn~ St:.cughto~ J s<.:,:;.t~_;d ·:!~: 

p2~ge 297 ~ 

~W0 can see no rsason of policy ror 
holding ~ ~n act calcula~sd t~o 

harm A ca~not b~ manslaught~r ...'-..!I.. 

it in facr k1lls B. Th~ criminality 
of ttl~~ do:;.3r cf t.ll·~~ (:ic·t is prE:c.ist~ ly 
~he same whethnr it is A or B ~~1o 
CLi.c;;~s. :~:: 

Mr. Macaulay 0 s r~el cont2ntion, however rGlated ~o c~2 fac~ that 

tl'~e unlawful c~ct C·f tl!:0 c~pp·2ll~?~-:t. ffi?J.St i"J~~- 21n assa:.llt h<:~ cornmi·ctcd 

:tn ':~hs cours8 of th2 fight and ;::f1sr·::} ,,,as r~o :;:::vidc.nc::: tha.t any such 

assault was th~ dirsct caus~ of the d~ath of the deceased. 

Iz1 ou.c vi.<-;w u '"!..11.£: l(.ari1."3d -t;.-ial judg·:2 wc.s corr,2·ct. :t~l 

di~ectlng th~ jury that flgh~ing ~ c ..__. ~~.:"1. Ullla\vful oct f! ... vJl-zA::n t:rJ(J 

persons arE volunt~=ily o~gag2ng in ~ssaults upon each other 

wi~h anger :tn th2ir hearts. If 110¥!.CVrS!r 17 ons o·f T..:hS" p8.r~~i.zs is 

c.ct~ing ir~ self-defS:r:~c(. f_rorr:: <~l}. un_la1;'lful f,.:_t.".::c::.c}~ up()D. hira b~y ;~ho 

ct:.h(~r u suc~h conciuct_ co~J.ld 1'10 t be; sc~id t:o De unl,3.:.rJ£ul i11 c.l1f'-

dsfsr~der. ~·~c- ;1: S'Vl.~:J.s.nc? .. ~~ as ~cc: i:kic f ig·l-l·t aross solcl~{ frorn a:.i1E 

unsv-1orn s~:at:.eme:n"'c of 1;~hc::; app<;·llant, and cc:nse:qplGnt:ly t.:.hs::."c v1a.s 

no opportuni-<::y to fE~.:crst out ar~y fu:cth8r d.;;;t:.aJ.l or claxificc.tion 

lll relation ·to t:h8 circumstanc{'S of t:h~t fight:.c It: would b.;:, 

~xp·sctedo i"1o"';;c::;vs:c a ti1a·t j ... f th{e a.pf~8llant:· 11 s participatio~~~- in. tlte 

fight was as a resul~ of defending hims0lf from an attack upon 

him by Joan, t.h.at 1:.0' would hav,.: sta:-.:::d zuch an impo1. tant. aspect. 

of his c2.s~; o in h1s ur.r..S'-¥OrJ-: st~ .. !.·terr,L·~.:!t ~ In.st:.ca.d 2 the implicat:.lon 

of l1is st2.~.t:.emen·t --cilat ~crJoan tQok off the lamp sl'l.?J.de and put~ on 
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<i tabL-:. and. lj~-c ·t11Eo lamp" s~mst:ims }Jr_::: a:nd Jca:-1 caiJ.gh-c a fight. 

~' is that: r.!y;:-~ fight co:mrr.snccd ir::u~tc:.dia:c..~J.y aft.r.o;:r.· Joan lit. 

t.hr2 lamp IJ and 8V'"":-! b·~fors shG Has ::tblc t_o x:cplac".:: t.h.e sl.1a.dc o 

This cl?arly indica~ss that the hos~ilities wcrs at. thz 

instan~ of thG app0llant, or at ls~sT tha~ both of th2m 

as saul ted each o.Jc.l"!er siro.ul t:ancousl~i 7 and ,~n .. ·c0r<:;d. into the 

comba.t ~~;illi:r~~gly w a.nd ~7 itl'1 th<: d~lJ~b\~ra~:.e int:en~.:io:-1 of Going 

h~rm 'CO r<::;ach ether. If that is a correct. interprstation of 

th'2 c.ccus~d ~ s stc.t.cms·nt. from tho::? docYr~ F:-?P.d. ~.:.TS. hold tfla.t i~t i.s" 

then tnc learned judge was corrsct 2n dlrccting tho jury that 

the f1ghting wss ~n unlawful ac~, and in leaving ths question 

of mansla.ughtc::r to th,;: jury bas,.::,d on u-.. c:n: prGmisc. 

In doing so the lsarned ~rial jud.o-G::, _,- correctly direc~cd 

ths jury ~:hus g 

"Manslaugh~cr arises if you bclicvn that 
~here was a fight or you ara not sure 
wh0ther th8rc was a fight cr not, 
b~cause if you are no~ sure whether 
there was a fignt or no~ you would 
h~vs to give him th~ benefit of the 
doubt and say that th2ro was no(sic) figh~. 
and if you s~y now th~rc was a 
fight, then dscide aft0r that 
wh~th€r as a reasonable man, ~ rsason­
a.bl0, sober man~ hr.:-: mus-t .havr;:: 
recognised ~h~t as a result of his 
ac··:ion in flghting in tl:wse clrcur.,­
s-tc:ncr;;;s Q in ·that~ lit~:.le room ·with 
all those ~hings in i~, that old man, 
Mr. Rodsrick Falcofi2Z would havs 
been subject to at leas~ ths r1sk of 
sorns l1a.rra D(:ing occasiono;::C~ to !'iim, 
f;..lb,~i :-: not sc-=ric·us lle.rmo ~~ 

in comir:.g '::o a. concluslon of guilt tn<::rofore ·;:h:=:; jurv 

would hav0 had tc dEtermine whsth0r the ~c~ of fighting was the 

cause of the injuriss recciv0d by the deceased, aa a r~sult of 

th:~ fire. which rcsultccd from th·:: f2;ll of ths lit lamp~ 

Th·a clear implication from th·~ accused~ s unsworn 

s·catemen"'c was the3.t. t.he fall of t:he lc.mp w:;;:,s e>, direc·t r2sult of 

th(-; fight in 'lf!hich he and "Joan" 't'>i·er-e (':rtgaged. If that. ·vKre so 

the deceased :Ocing burnt: from th2: consaq:u.G:n'c f1re '"'ould have 
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suffcre:d his injury as a, dirsc"t. 2.na irnmcdi::t::- rcsul~ of 'L'18 

unlawful c.ct .Lc. ·::he fight. (SG."' R. v. Ro:c;,c.ld l'~'ii~tchsll suprc.). 

In those ' . cJ..rcums"Lanc·::s t:.:=:.s direc:'- ions of the l,:;,arned cr ia..l judge 

cannot be faultsd, and in par~icular this ground, which cont0nds 

·cn.at he was in. srror mus': fail. 

The appsllan:t ,"~lso contended that th~S learned: trial 

judg,;:) incorrectly withdrsw t:.he dsf<=nc-<; of c:.ccid:-;n~: from ':.h:.:; 

consLdaration of the jury, ~nd consequently dcpr2ved Lhs appellant 

of his dc:::fsncc. If such a dcfsnc~ aross on the sv~dancs it 

coulCt only l1avr-~ c .. risc~n ir1 tJ:f_: co;1s:.~.x·t c.f ~c11.0 unSVtlorr.i ste"'tGlt~~::·nL 

of the appellant which appears hsrs~ofors. That the ls~rn~d Lrial 

judge did 't;c1~thdrc~w \i~3CCldcnt:uu frc,m --cr~-2: C·OI1Si·d.E'£3t.io7.: of the jury 

~s ev~denceri on paga 44 of ~h~ transcript wh8rs he sa2a: 

0~Cc,unS·Sl for t:hc d.c~f(;_r~d?~Ut tc·ld }tOUu 

frir 0 Fc~j:':'8Inan. f3n~5 r~l<:;:rabf~·~~s of the J·ur:y- fl 

in addrsssing you tha~ ths dcf~nc3 
J..S aCCld.Cri."'C c What the dsfendRnt 
is saying is that ths old man was 
~ccidencally burnt up. W2ll, in 
la.w no or:.G is responsibl<-:: fo:r an 
accidsnty an accid8n~ is an 
accident, but in ~his case it is 
my opinicnu and I dir::;::ct. ycu as 
a. m.:::itt:.:::r of lo.w, '::.hat thia 
defandan~ can•t ava~l himself of 
a dofencs of accident, and I will 
tell you the rsason why. He has 
told ycu out of his own mouth 
that he was figh~ing with 
Joan Falconer that nlght in ~hat 
room. Tl~'"'Y ha.d an argum2nt c.nd 
t:h0 argumcnc. turned i~:.o a fight. 
If '::.hat is so, he was dc~ng 
som..:.<:h2ng unlaKful, ;;..:.nd '::_hi-:r3for:: 
in t~ose. circumstonc-:::s 9 c, 

p2rson \<Tho i:: doing somc-·U.1i:ug 
unla:wful cc.r::.' ·t pL~ad -:".ccici.:::.::~-:: in 
., • -:. ,... ~u nls c.e:rE..·ncG.,. 

As v1e t~.c.ve seen bc.:;~for.:=c a pe.:-cson~ sr1gag~·:=2a. in ar~ Ui1.la~1ful 

act which causes tho dzath of ano~her is liable in manslaughter 

in circUJ.-ns·canc~s rsi t .. ::~r::;,_t:.::d in DPP v, Newberrx (supra) • ITt. t..h~--"? 

instant case q ·the app<slLEv.: did not. e:.ll::-'g-2 ~n c.ccid·2n1:. simplici t.sr 

- but:. gav~ an acccu::<i: wl"nch ,~dmi ":. 1:oa his irwol V'2m<Z-:nt in a.n 

unla,,.;ful a.ct. in those circumstances the jury would be r~quired 
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to consider hls liability in manslaugh~sr given the ~2st already 

discuss~d 1n the contentions rGla~ing to ground • .La Tc S3.y t.hat 

~h2 appellant was depriv~d of a considerat~on of his dcfcncs is 

a mis-statement: gi V<:"on t.hs ac-cual dr,f:;nce? to be glca.ncci f..rom his 

unsworn s ·ta -cr?m{;;n t. The question~ ;~1l~ich :::..ros(: on the~ dzfenc~2 

wc.;;::·e ( i) w.~s th-2 cppoll.::;::;J. t 8ngc,gGd ir! ?,n u.nL:;::~vful act, and ( ii) 

if S0 0 c:pplying -.:hs ~tes·t la.id do-vm in tb.-:: c2.s2su w;:;.s t::::o liabl8 

in mEnslaugh~2~o 

In relation to (i), if h0 w0rs not cngagea ln an 

unlawful act, ~hon hG would not be guilty of any offence. In 

our view howev~?r giv.:::n his -=:tdmission. the.': he vias involved H"!. a 

figh-:. in the V<Fr'i.- h2 desc:cib::.d i ::. f ·thorc could be.::: no c~:hcr vic"~;·< 

other ~han that hG was 9ngagsd in an unlawful act. The 

conclusions in r8spcct of ground I would of cours~ answGr the 

question pos~d in (il) abov~. Tha appsllant, how8v~r was nsvcr 

deprived of his chances for acquitc0l as ths l~~rned ~rial judge 

directed the jury at page 57 as follows: 

Hif you think th~t as a r£~sonablc, scb~r 

person he could never h&ve anticipated, 
he could never havs for8sscn thaL the 
figh-c might ha,ve hit ov·::::r the l.?';mp cr 
cha.\:. th2 lc.ci1l.p might havE· s tz-,rcad. a. 
firs, or th~t Mr. Falconer mlght have 
been burnt up i~ Lhs firs. and that 
b,8 h.3.d no irlt.S!l~'~ioril. in ~h.is ffiin(1 to 
kill Mr. Falconer or ~o cause him 
any raally serious bodily i~jury, it 
would be cpen~d ~o you to find him 
not guj_lt.y of murd,-:;r o1.· mansla.ught.cr." 

and again at page 58: 

"If you think tha~ no man coulci have 
for3ss2n, no r~asonable m~n could 
have forssesn 2ll of that, th~n you 
will havs ~o find him not gullty 
of manslaughter •.. " 

In our view those direc~icns l·2ft:. all t.l18 i:O'SUE:S t.hat 

arose in ths def~ncc, for the consiaeration of the jury, and 

cor!sequently ·the complaint of 't:il.~ appclla:ct must fail. 



\tj 
r'i () 
~' 0 
l;-. (;j ,v 

<: 
({J ~". 

1(] () ~l) (} 
::;l rt L rl ~d. 

p C) 0 
:J t.~ ITj 

\~ (l 0 ' (" f) I l'i 
\'; 

•I 

tJ 
ty p, d 
{;j l:J' 

{Jl {I) 

0 () JfJ (I) 

0 :::; (\) 
( § rl 
'(' i'D !~1 

c 11J l:l \I) 
r~ t:S (} !)) 
~~ (l m Ul 

0::) 0 
(\ Q., ~lJ ~ 

K IJ'l 
,F;- H1 <!) 

·""'' t; 
r~\ 0 PJ :1' j 

\'! s H> 0' 1·-· 
1-h n ~"' \.... .. 

r-t ~cJ~ i 

v 
;;:;· r; ~\) 

\J m t:l 'O 
" 

{!) "0 ,. 
l)1 t::),; m \l f~f· ()J 

---
. :::J' 1-' 

!' r ,.,. 
,;>i r:J /-- 0 .,., 1-'· ,,,rl ...::f 

(l /".\ l'il \!/ 

("f 

$-) 0 ~:')-" ~j, 
tJ 0 •. J, 

(j) if' :~ {11 
H 0 s 

' <: !-'· 
', I' " {I) 

1-< !·-~ f!l 
1,0 (') 
\D ~~~ Q., 

? t,) ti 
c p,, c Ill w )- 1-l ~ I 

fL 
rt 
=:r '"' ill ::.-·t 
rr ([.l 

" 


