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Henry, J.A.:

The applicant was convicted in the Home Circuit
Court on June 17, 1976, of *“he murder of Richard Mills =znd
sentenced to death. This wvas his second trial and conviction
for this offence, the first conviction having been set aside on
appeal and a new trial ordercd,

The case for the prosecution was that what had
started out as a business association between the applicant on
the one hand and Mr. and iirs. Richard Mills on the other, had
developed, firstly into a family friendship and later, intec a
very close and intimate rolatiocnship between the applicant and
Mrs. Mills.

This later development led to gquarrels between
the applicant and the deccased in the course of which the

applicant was often henard to tell the deccased that his time was

up with Celeste - the Jecoased's wife, and on one occasion he was




even heard to thrsaten the deceosed that he was going to kill
him. Matters reached a climax in 1974 - sometime in January
or February - when Mrs. Mills went out one Saturday night

with the applicant and did no$ return home until 2 p.m. the
next day, (Sunday). As Ivy Fraser, who was employed as a
domestic help to Mr. and Mrs. Mills, put it - "Mr. Campbell and
Mrs. Mills went out the- evening and Mr. Campbell never carry
back Mrs. Mills until 2 o'clock ssesse... the next day."

In the confrontation that followed the applicant
is alleged to have said to the deceased - "Leave Celeste and give
me; leave Celeste and give mej; your time is up with Celeste',
and it took the efforts of the police, who had been summoned by
the deceased, before the applicant could be prevailed upon to
leave the Mills' home that Sunday afternoon. Theresafter
(and up to the night the deccased was killed) the applicant ceased
his visits to the matrimonizl home of the Mills (at 46 Woodhaven
Avenue in St. Andrew).

Because of the relationship which had developed
between the applicant and Mrs., Mills the deceased had at one stage
initiated the taking of divorce proceedings against them but these
wers not pursusd.

The dcceased, his wife, his infant son Ian and
their household help Ivy Fraser lived at No. 46 Woodhaven Avenuec,
Their next door neighbour was Mrs, Christine Mitchell, and she
was the principal witness in the case.

On May 18, 1974, Mrs. Mitchell had a birthday
party at her home for one of her daughters and the entire Mills!
household attended, their house having been locked up, but for
the front door which was Lcft open. Mrs. Mills left the party
at about 7.30 to 8 p.m. and went away in a taxi. She did not
return home until early tho next morning. Mr. Mills who h=ad
been going back and forth betwcen his house and Mrs. Mitchell!ls,
finally left at about 9.3%0 p.m. and returned to his house along

with his son and Ivy Frasor.




As far as was then known, the only persons

in the house were Mr. Mills, his son Ian and the maid Ivy Froser.

At about 9.45 p.m. Ivy Froser retired to her room after putting

Tan to bed and Mr. Mills was left alone in thelliving_room

watching a televisiecn propramume. Sometime later Ivy Fraser
heard a terrible scream coming from the direction of the iiving—
room. She recognised the sound as Mr. Mills' voice and on
hurrying into the living.room she found the television gtill

on, the lights in the room still on, but no Mr. Mills. She then
went to his bedroom and on switching on the bedroom light, she
saw Mr. Mills lying on the fioor by his bedside. She called

to him but he did not answer.

Frightencd she ran back to her room, shutrherself
in, and called out to hor neighbour Mrs. Mitchell asking her to
come over as something had happened_to Mr., Mills.

Mrs. Mitchell came over, went to the front of
the house and, according to her testimony, was about to step up
on to the verandah when she saw the applicant coming out of the

living-room door on to the verandah with Mr.Milis across his arms

lying on his back. The applicant then proceeded to "plunk' Mr,Hills

car
through the open left hand door of a Ford Escortéwhich was parked

in the driveway.

It transpired that Mr.Mills was dead and the

Pathologist testified that he had died from asphyxia resulting

from constriction of the neck which could have been accomplished

by a cord placed, in his opinicn, from behind the neck of the

deceased. It transpired, also, that the back of the chair in
which Mr. Mills had reclined as he watched the television programme

was close to an adjolning store-room in which was a meat-cutting

machine to which was aisiached just such a cord - long enough %o

reach and encircle the neck of anybody sitting in the chair in

which Mr. Mills had been sitting - and traces of human blood were

found on that cord,

The defcnce was a denial that the applicant was
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contendead that either Mrs, HMitchell was deliberately lying or
she was mistaken as to the idontity »f the man she had seen.

At the first trial one of the witnesses who
gave evidence for the Crown was Mrs, Celestine Mills the widew
of the deceased. She hoo left the Island for the United States
of America and was not available fo give evidence at the sccond

trial. At the outset ¢

£ the hearing of this application
counsel for the applicant sought to have the evidence of this
witness at the first trinl considered by this Court pursuant to
the provisions of either paragraph (a) or paragraph (c) of
section 28 of the Judicaturc (Lppellate Jurisdiction) Act. hese
provisions are as follows:
1 For the purposcs of Poart IV and Part V, the Court
may, if they thinl it nccessary cor expedient in
the interest of justice =
(2)  order the production of any document, exhibit
or other thing connected with the proceedings,
the productiocn of which appears to them
necessary for tie determination nf the case,
and
(g) if they thincfit receive the evidence, if
tendered, of ans witness {(including the
appellant) whe is 2 competent but not
compellable witness, and, 1f the appellant

makes an apvlication for the purpose, of the
hushand or wife of the appellant, in caseswhare

~

the evidence of tht husband or wife could not
have been given at the trial except on such an
application.

We refused this raquest bécause we did not consider
that it could properiy cone within the ambit of those provisions.
The evidence of a witness at o previcus trial can only be relcvant
to the second trial for the purpose of indicating inconsistencies
in the evidence of that witness and of attacking the credibility
of that witness. It canrct in any other respect be said to
be "comnected with the proceedings'! in so far as the second trial
is concerned and does not thercfore qualify fer production under
paragraph (a) of the section. Paragraph (c) is clearly confined

to the evidence of witnesses who are competent but not compellable

and Mrs. Mills being a croupeliable witness her evidence could not

be recgived pursuant to the provisions of this paragraph.




Several grounds of appeal were argued before us. It
was argued that “the Loinrns” trial judze erred when he ruled that
the no case submission must be made in the presence of the jury’
and that he furthoer erved :rhem he overruled that submission.
Reliance was placed on R v Falconer Atlee 58 C.A.R. 348 where it
was stated at p. 354:°

" This Court has said azain and again that it is very
undesirable that this should happen where there is
a submission >f no case to go the jury either because
the evidence [fur the Crown is suggested to be
insufficient tuo justily leaving the case to the jury,
or because, thoush there may be some evidence, it is
so tenuocus that

it weuld be unsafe to leave the case
to the jury. It is most undesirable that that
discussion shculd talte place in the presence of the
Jjury. Inevitably fthe judge may express a view on a
matter of fact, vhich is within the province of the
Jjury. The presence of the jury may hamper freedom
of discussion betwaen counsel and Judge. But the
Jury stayed there fov what must have been quite a
long time before the learned judge gave his ruling
in favour of the husband hut against the appellant.
Etc., etc., etc.

54

|

seoscacrse this Court desires to emphasise once again

that this sort <f gsubmission should, as a general rule,

be made in the abscace of the jury and not in their

presence.
There are no doubt cases ir which counsel for an accused person
may regard it as less inhibiting to make such a submission in the
absence of the jury, but in the majority of cases it is more
advantageous for the nccused to have the jury prasent during the

making of such a submission since if it does not succeed they woul.l

s8till have been exposed to arguments in his favour which will ao

doubt be repeated and further eimphasized during the course
of the final address %c them. e are of the view that sach

case must be decided on its merits and it must be left to the
discretion of the trial juige {o decide whether in a particular
case he will accede to the request of defeace counssl that the
submission be made in the aboence of the Jjury. In the instant
case the learned trial judce unfortunately did not permit

defence counsel to complote his submission and, if he so intenied,

to indicate the reasons for his applicntion. However, it has

b

nat been shown or indeed submitted before us that the applicant




was in any way prejudiced at the trial by the fact that the jury
heard the no case submuission. The submission contained a
detailed analysis of tho evidence for the Crown but in essence
the effect of it was o contontion that the main witness

Christine Mitchell was s- discredited that no reliance could

be placed on her evidence =nd no reasonable jury properly directed
could convict con that evidoace. It will be necessary subsequentw-
1y to deal with this matter in greater detail but it is sufficieut
for the moment to state that in our view the lszarned trial judge
was correct when he rulced thot there was a case to answer,

In so doing he expressed uv views on the facts and he was at

pains to explain to the Jury in his summing.up the effect of his
ruling.

Complaint was made that the learned trial judge
admitted evidence to éhow thnt Mr. Mills had given and subsequently
ﬁithdrawn instructions for the filing of a divorce petition
against his wife. This evidence, it was submitted, could only bse
admissible tc establish moitive if it could be shown that the
applicant knew that thrse instructions had heen given and with-
drawn. We agree with this submission‘but we do mnot think the
evidence was so prejudicial as to result in a miscarriage of
justice.

Compleint was also made as regards the directions
cf the learned trial jud;e oan circumstantial evidence. The learnad

trial judge had this tc sav:

tt

Evidence in a case, members of the jury, may be of
two kinds. We rofer to them sometimes as direct

or 'T see' evidence cor circumstantial evidence.

Both are good, equally good, whether it is direct or
'T see' or whether it is circumstantial evidence.
Mrs. Mitchell says she saw Mr. Campbell in the yard.
That would be dircct evidence, but as to who it was
who strangled Mr. Mills with the cord, the Crown is
seeking to prove that by circumstantial evidence.

We usually illustirnte Circumstantial Evidence to you,
members of the jury, by likening it on to a chain.
You are all aware of the composition and the purpose
of a chain.,. Zoech Link of a chain by itself is use-
less but when all those links are forged together
you have a length of unbreakable mass capable of
withstanding stress and strain. This is why I say




" circumstantial evidence is sometimes likened unto a
chain but you will r<laember that a chain is as strong
as it weakest link and if the chain snaps you have no
strong chain. S0 if the links in circumstantial
evidence snap, then you naver had a strong case of
circumstantial evidence. It has been said, members
of the jury, that c¢ircumstantial evidence consists
of this: that when you look at all the surrounding
circumstances you find such a series of undesigned
and unexpected ceincidences that as a reasonable
person, which each and everyone of you there is, your
judgment is compelled to one, and one conclusion only -
guilty. The nature of thoe evidence, members of the
jury, must be such that you must be satisfied that there
is no rational mode of accounting for the circumstances
other than the conclusion that the prisoner is guilty. ¥

These directions do not in our view differ irn =ssence from the

directions in Hodges case which this court in R v. Bailey (1975)

13 J.L.R. 46 described as the ‘'rule in Hodges cases" which had in

Jamaica "become a settled rule of practice’. The directions

made it clear to the Jjury that they could convict on circumstantial
evidence only if it pointed to the zuilt of the accused and *to no

other rational conclusion. This is all that is reguired.

Complaint was also made that the learned trial judze
misdirected the jury on tlhe evidence of Mrs. Ivy Fraser at page 592
when he told them:

" She heard Mrs. Mitchell talking around the front.
She did not leave her room. Whilst - well, we
don't know who Mrs, Mitchell would have been talking
to, 1f she heard lrs. Mitchell talking, as nobody
else was there, but Ivy, Ian, the man in the bedroom
and Mrs. Mitchell, at the time; but she said she
heard Mrs. Mitchell talking around the front. "

~The relevant portions of Mrs. Fraser's evidence are as follows:

In Chief at p. 49:

"oQ. Now, from your room, did you hesar anything around
the front?
A, I heard IMes. Mitchell talking.
Q. I see -
His Lordship: Unly her voice you heard?

Witness: Yes, sir; I heard Mrs. Mitchell and I talk to hor,
-I say, ‘Hrs., Mitchell, WHETE wevvcveovosonat

His Lordship: I don't want to hear what you said,”




Under cross-examination ot 1. Ok

Q. Now when HMrs. Mitchell got to the fromt of your
house, she called to you?

4. Yes; she zay whcere I am.

Qo Hold oni sha called to you. You said she said

where are you?

A " Yes.

Qe And vou answeroed?

A I s#i& I am in my room.

Q. And seasa?

A. And then shoe said she is round the front.
A She sald she was in the front?

A. Bzcause I asli her where were you and ses:cae
G And she said she was in the front?

A. Yes, Sir; baecause I heard har .

Q. Now, but wvou ¢did not go out of your room?
A. No, I didan't go out, sir.

0. Now, and I would be correct to say too, that

shortly ofter you both had this talking, you and
her taliiing to each other, shortly after that,
you saw her come back over by your house again?

A, Yess; she came back over our yard.
Q. She czmc Dack over your yard?
A. After a whila.

His Lordship: After =she called to you?

Witness: After she sald she was round the front. She was
over our yard, Your Honour, and after that I heard
her ¢alling M8 eeeseces

Mr. St. Bernard: {f
AP She spoke To you and then shortly after she came
back cver to your yard and you heard her calling

you again?

A, Yes.

Qe Now, and when she called you again, Mrs. Frascor,
you spolic to her again? '

A. Yes.

Q. And she spoke to you?
A. I talk to hor.

G And sha toll to you?

A, Both of us was talking to each




At p. 77:
" Qe And she comos over?®

A Yes; she come guickly too.

R And she called you from the froant and she spenks
to you from the front?

4. Yes.

Qe And you spoie to her?

A, I talk <o her.

Q. But yot you 4o not come out of your room?

A. Don't come out at all, sir, hecause I told you
I an alunys scared.

Qe And now, lirs. Mitchell lsaves the front and
then you sce her by her house?

A, In her yord.

Q. In her yord, and she calls you again.

A To come ocut. ¥

On the fuce of it therefore Mrs., Fraser's evidencc
is that when Mrs. Miftchell came to the Mills' premises they spoke
to each other. Mre. Mitchell on the other hand gave evidence
to the effect that when she went over to the Mills' premises she
did not at that time scc or speak to Mrs. Fraser but she saw the
applicant carrying the body of Mr. Mills to a car parked on the
driveway and she spoke to him, The D.P.P. argued that there was
no misdirection because when Mrs. Fraser said she heard Mrs. Mitchell
talking she must have been referring to the sound of Mrs. Mitchell's
volce as she spoke To an unlmown vnerson at the fron of the premises.
That the iearned trizl judge so understood the evidence is borne
out, it is argued, by his gucstion to the witness Only her voice
you heard?" This is a plausible argument, but the learned trial
judge appeared to have recoinised this as an area of discrepancy
and sc described it at page 572 when he said "There are
discrepancies between tho cvidence of Ivy Fraser and the evidence
of Christine Mitchell ns to what transpired between her calling

out to Christine Mitchell for help and Christine Mitchell conming

and going back to her house?, Mrs. Fraser, however, appeared

to have been confused at times, particularly in relation to the

occagions on which s /7. to Mrs. Mitchell -~ a confusion to
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which counsel for the applicant ab the trial somatimes contributed.
No such confusion appaars in the record of Mrs. Mitchell's
evidence. Having regard to all the_evidence and to the other
directions of the learned trial judge we do not think that this
misdirection on the svidence is of such a nature that it could
reasonably be considered thot the jury would not have returned
their veraict had there bheen no such misdirection.

The main burden of the applicant's complaint was thot the

S

learned trial judge fnilcd to crystalise and identify the issues

of fact on which the jury should concentr=ate their attention.

In particular it was crgued that he had identified to ths jury twe
quéstions for their consileration, the first being the identity of
the person Mrs. Mitchell snld she saw carrying the hody of

Mr. Mills towards the c¢ar, the sccond being whether, if that person
was the applicant, he murdersed Mr. Mills. Counsel for the applicant
submitted that the first guustion for the jury to consider wan
whether Mrs. Mitchell could be believed when she said she saw tlie
deceased being carried by somerne on the night of May 18, 1974,

It seems to us that this yucriion was inextricably bound up with
the preliminary question as to whether Mrs. Mitchell could be
regarded as a witness of truth, The issue as to whether sho saw
someone was not an issue of fact arising frowm evidence to the
contrary adduced by the defunce, It was an issue as to her
credibility which the defence zlleged arose from the discrepancics
in the Crown's case and frowm vhat was described as the strangz
behaviour of the parties concerned. This was the entire grava-
men of the no case submission made by the counsel for the defénce
at the end of the Croun's case, =nd no doubt repeated in his

final address to the Jury. The real question, therefore, is
whether it can properly be maintained that this issue was not left

A

to the Jury. We think not.

From very early in his summing-up the 1l:arned trial judge

was at pains to point out %o the Jury that the Defence was contend-

ing that the "whole 7 ©¢he Jroam's case is fabrication, or, if

-t

it ig not a febricedi-=m @ oo Iveeotine Mitan:1l
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and it is 2 case of mistnlen identity'.
(See p. 568 of the summingnup)..

This was shortly followed by explicit imstructions
to the Jury that they were “sole judges of the facts™ and that

"my only duty in respect of the facts is to remind you of the

evidence which has been mgiven and to make such comments which T

may think reasonable or nccessary or that may be of assistance
to you in arriving 2t vour verdict'. | He went on to direct tue
Jury as follows:

"You are at liboerty however, and I emphasize this,

to discard any comment which I may make if I do
make any comment, and substitute your own view if

you do not agree with it. You will only act upon
any comment or observotion whichI make if it
ccincides with your viow. If it does not, you toss

it through the window and you substitute your own
view of the facls bhecause you are the judzes of the

facts, You ar:» the persons who are being asked to
find the facts in this case and come to a vardict
on that findingzg. ind the same applies fto anything

said by Counsel for the Crown in his address to you
or Counsel for the Defspce in his address to you.
If anything they have said appeals to you you may
act upon it and if you do not agree with 1t then
you will discard it ond substitute your own view of
the facts.

He then referred to the address cof counsel for the defence, which
was in the main a2 reiteration of his no case submissicn, in which
he urged the Jury to say that the behaviour of the principal
witnesses in the case was such that they (the jury) could not
believe a single word of lirs. Mitchell's evidence. And he told
the jury that it was for them to say whether they considered the
behaviour of the prigcipal witnesses strange or not and that ewen
if they so did, it would nct absoclve them from answering the two
main questions in the coase, namely, was it the applicant that
Mrs. Mitchell saw carrying the body of the deceased towards the

car, and if so, was it the applicant who caused the death of the

deceased by strangulatiocn.
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Counsel for the applicant has argued that put that
way the question pre-supposes that Mrs. Mitchell 3id in fact see
somecne lifting Mr. Mills' body out of the house, That may
well be so, but it was clear from the Judce's summing-ﬁp, talzen
as a whole, that that question o~nly arcse for the jury's consideration7 
if they rejected the submission of the defence that Mrs. Mitchell's
evidence should be rejected in its entirety, in that she should be
treated as a totally discrcdited witness. Actually, the argument
might have had more morit if Hrs, Mitchell's evidence had been

that she saw someocne whonm she did not know, bringing Mr. Millsg®
L]

-

body out of the housc znd that she later attended an identificiation
parade and pointed out the applicant as being the person she had
seen bringing the deceased!s hody out of the house.  But this

was not the case here.

Mrs, Mitchelil's credibility was put in issue, and
particularly so because the defence was an alibi. This was made
clear to the jury by the learned trial judge. He reminded the
Jury in detail of the alibi put forward by the applicant (at p. 568)
and he told the jury "so apart from saying that Christine Mitchell
is mistaken or telling a deliberate falsehood, he (i.e. the
applicant) is saying, he is putting forward what in law is known
as an alibi",

At several other stages of his summing-up he
reminded the jury that the defence was asking them to reject the
evideﬁce of Mrs. Mitchell in its entirety. After pointing out
that there were discrepancies between the evidence of Ivy Fraser
and the evidence of Christine Mitchell, betwsen the evidence of
Ivy Fraser =and the evidence of Clarence Halker, between the evidonce
of Mrs. Mitchell and the uvidence of Clarence Walker, he addressed
the jury thus: "And wher:> © cse discrepancies involve Mrs. Mitchell
you will examine then eveﬁ more closely to s%y whether or not
you can reconcile them, banring in mind thst Mrs. Mitchell is the

.

key witness in this case and gou have to test her testimony all the

PRl

way against the evidence »f the ctlher mitnesses, particularly thaot




Walker and Fraser., In effzct, members of the jury, wshat the

defence is saying in this case i1s that - he has not used thess

words but this 1s what it amounts to - the discrepancies may Lo

small, the discrepancies may be great, but whether they be small
or great the cumulative offoct 5f them is such that you cannot
believe a word of Chrictine Mitchell's evidence.”

He then pr?ccc&ed to obtain confirmation from
counsel for the applicant that he had correctly represented whnt
the defence was contending,

Next wo find him telling the jury that in
deciding what answer ¢o [ive to the first questinn, i.e. was
the accused the perscn who Christine Mitchell saw that night,
carrying the body of the decceased towards the car, thew should

bear in mind that her testis

ny on this stood alone and he
emphasized, mors than once, that if they wer: not satisfied

that Christine Mitchell saw the applicant, that would be an end
of the case and their verdict would have to be one of not gullty.
Dealing further with tlhe first question, he told the jury th-t

of the identity
"the certainty as told you by Hrs. Mitchell, is of vital importance.
If you believe she is Iying on this, or if you believe she is
mistaken, or if you find that she is acting out of any improper
motive, which would induce her to lie on this vital issue, then thot

would be an end of the matter . And he added "In this respect,

therefore, you must look at all the surrounding c¢ircumstances

and examine her evidence very critically in arriving at a
conclusion as to whether o» not you can belizve her on this?,
Dealing a;nin with the questicn of her
identification of the applicant, he told the jury "You will
critically examine the ovilence of Christine Mitchell and say

what you make of it. fnd ii you accept her evidence that it was

-
:

the accused she saw in the Mills'! yvard on this fatal night, then

<
—

and only then you procesd to the second guestion: Was it the

accused who caused the Jfeath of Mr. MNills by strangulation?®
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Then ojpnin, wien reviewing in mors detail fhs

o ¥

evidence of Christine Mit

Q

hell, ke reninded the jury that the
Crown was asking them to soy if the answers in the conversation
between Mrs. Mitchell and “and this person who she says was
carrying the body" did not show intimate knowledge of the

Mills' household. But the learned judge alsn azain reminded

the jury that the whole of this was conditional on whether or

not they accepted the cevidence of Christine Mi:onell. "Firgt
of all, he says to her - he locks at her and s-y3: "You
are Mrs. Mitchell,” sc ho rocogines ... S
recognises her ~ this is if you acceplt in. . . chis
is if you accept it.7

Later, h¢ azain, toia oo oo . Lt owas suszoiloo
to her that she was not Dbodns trut- icl 1o v . fhe said
she had been truthfﬁl from the beg.r>o..r Lo wn end. It is mot
incorrect when she says sho =205 Uoosd - 0 o0 = oorcaven aAvenue,
carrying Mr, Mills. ind The guesitios oo o0 Yo bher: AT am
putting it to you that you sav nothizn, - .. = e her
answer was: "I saw evervthing thaw I told ¢has couri'.

And at the very end c: vhe: surring-up, at the
instigation of counsel four the defence, “has lesrned trial Judnre

again reminded the Jury that the d

&

ferzo s 2+ ing "that the

:

discrepancies may be slight opr they may be zroel bul the overall

effect is so great that Jlrs. Mitchell ocught wst So ke beliocved'

And his final words to tic jury, by wa, o] = -ciiicer 3¢ whot he
had said earlier, were as follows:

" Where the discrepancies involve Mras. w-
you will examine then oven more closely to
whether or not you can reconcile then, weari
in mind that Mrs. Hitchell is the key wi'nzss
in this case and you hove to test her
all the way against the evidence of mwalle
Fraser, '

When onc examinss che drulrep.icles 1t becomer-
clear that the only issue which can zrise from them as to the
credibitility of Mrs. Miteholl Zs thy issue 23 to whether she

saw someone carrying tie o

-
L

Gy of Mr, Mills from his home.




It cannct, therefors, i ~nmr view, be vwroperly maintained that
this issue was not left to the Jury.

It oppears ve us, however, thst appraisal of the
veracity of Mrs. Mitchell's evidence hased on what is referred to
ags the strange behavicur -f lir. Walker and the Police Officer
after they spoke to brs. Mitchell can osnly be made 1n consequence
of speculation as to procisely what these witnesses were told
by Mrs. Mitchell. In so far as a witness is prevented from
giving evidence as to Uhie reason for his actions we: gquestion
the validity of invitin: o~ Jury to speculate as to what those

o

reasons must have heen and

to use such speculation as a basis for
casting doubht on the credihility of another witness. Howevaer,
it cannot bhe said thnt tho Jury woere not permitted and indeed

invited to indulge in such @l exercise in the pressnt case.
an

*a

And suché?xercise could enly hove been to the advantage »f the

applicant a2s its only pur>.sc could ve to cast doubt on

Mrs. Mitchell's credibility in relation to her evidence that she

saw someonc carry the bLody of Hre Mills out of the house and dumpn
+

it in the Ford Bscort car thiat was parked in the driveway.

Then, the learned trial judge invited

the attention of the jury to {these discrepancies and to that
behaviour in relation €. Urs. Mitchell's evidence he could oniy
have done so for the purpose of invitineg them to consider her
credinility on this issue and no reasonzble jury could possibly
have understocd othervise.

Of course, it followed that if they did conclude
in favour of Mrs. HMifchell's credibility, then the only two
gquestions which they Lod Lo consider were the two questions which
the learned trial juwlige described at p. 570 as "the two main
guestions which you will hove to answar,

We do net, ticrefuare, consider thet the learned trin
judee can he regnrded as hovin; withirawn from the jury the

El

question of fact as to whciler Mrs. Mitchell saw someons, 2T oS8

having fziled to 1i7on te the jury the issues for their

conslleratiou. Voo LT e Limzyer, thiat o cven 17 48 goul’?

1
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properly be said thnt the lcarned trial judge errved in failing

to bring specifically t> the Jury's attention the issue zs to whoelhoer
Mrs. Mitchell saw :n}cnc corrying the body of Mr. Mills, we woiuld

be prepared to apply *he proviso to S. 1% (1) of the Judicature
(Appellate Jurisdiction) Act and £2 hold that in all the
circumstances of this c¢nse there hzs besn no miscarriage of
justice.

The jury had the opportunity of ohserving Mrs. Mitchell
in the witness box an’ it is clenar from their verdict that they
accepted her as a witness of truth notwithstanding the discrepouciss
and strange hehaviour brou/ht to thedr attention by defence

counsel in the course of iiig submissisn at the close of the Croun's

Tyar
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case and in the course =7 his final address to them, as well as
the learned trial judge hinsclf in the course of his summing-ub.
Logically 1t is inconceivablie that the jury could have answered
the two questinns mentione? Ly the learned tri=al judege without
first deciding that ilrs. Mitchcll saw someone carrving Mr., Mills!
bedy out of the house.

In so far as the Learned trial judre's directions
on the gquestion of identification are concerned they have bceen
described by tounsel for the applicant as impeccable and we
concur.

it is for 2ll the above reasons that by a majority

decision the applicaticn for leave to appeal was refused.
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