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t -GORDON, J.A. 

On the 16th December 1991 in ~he St. James Circuit Court 

the applicant was convicted f o~ the murder of Hector Wallace on 

16th hugust, 1990 in the parisn of bt. James. The medical 

evidence showed that tho d~ceasea susta_ined a lacerated wouna 

12. Scm long and approximately 3cms aeep ~xtending from below -'-.he 

left E:lyebrow medially to abov€ that ~ycbrow laterally. 

Internally the supexior orbital ridge abovo the left eyebrow 

below the wound sustained a comminuted f racturc and th€ru was 

haemorrhaging below the laceration. There was also pulmonary 

oedema or fluid in the lungs . ~ s a re:sult of aspiration. 

Dr. Codrington concluded that death was aue to cranial injury 

complicdting a wound to ~h~ lcf~ eyebrow. Aspirdtion was a con-

tr.ibutory factor. The injury could have been inflictv-d by a 

machete wielded with a moderate to great degreo of force. The 

body also had abrdsi~ns over the l~f~ shoulder. 

The incident which culrninatC;ld in the infliction of the 

injury on the deceased occurrad at barnett Lane in the parisn 

of st. James on the morning of thu 16t.h August, 1990. The 

deceased and the applicant lived on opposit·c sides of the Lan~. 
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the applicant sat on a wall by his gate. An qrgumGnt developed 

between them in which each abused the other using invectives. 

The applicant left tho wallu went into his house and came out with 

a machete. The applicant challeng9d the deceased to meet him 

but this the dec.eas~d declined to do. On thG prosecu-tion' s 

case the applicant approached the deceas~d who squared for battlo. 

Both men chopped dt ~ach otne~· uthc deceased giving ground as he 

r~treated into his premises. In his retreat the dec8asoa 

stumbled, tripped by tha root of a tree, he fc;ll on his backu 

and the machet~ fell from his hand. Th~ applicant tncn chopped 

t 
him in his Gyebrow while h~ leo.y on hJ..s back anu walked away. 

The deceased rose bleeding from ~he in)ury. He was 

assisted to a car and taken to hospital. On thw pLOSDcutionjs 

case the applicant first hurled indcccn~ words at the deceased 

who in turn rep~at€d the woras to the applicant. 

The applicant in nn unsworn s t atement sg,i.d. he was hailed 
r - ·- ~ -¥------

by the deceased who had a machete in handD Th~ deceased called 

him names, used indecent language , to h~m and thr~atcned to slap 

or "chop him even if he went on his motor cycle.1r Tho applicant 

said he went towards his motor cycle and h~ saw ·Lhc dcccas~d 

~ coming towards him. He said he went to his ham~ for his machet~ 

explaining "The reason why mi really goh f i my rnach~t~ a JUS~ 

through him get me scared becau~c him ~ell me say if mo even goh 

pan mi bike him a goh chop me off." They faced each other and 

the deceased chopped at him. He parri~o the blow and the weapon 

of his opponent wounded him. Th~y began chopping at each other 

... "we was chapping sword fight." He declared he dia not know 

how the deceased was injurea and he aeniod entering the yard of 

the deceased. He aomit~ed the deceasod r~trcatod to his yard 

stumbled and fell. He said however he never lost -che machete. 



his fall 11 like him want to come; rush me with his macnets ," then 

he became aware of the injury to his eye and sought attention. 

He concluded his stat~mcnt wi~hg 

11 M1 Lord, tho raason why L really goh fe 
my mach~tc is just througn thB man g~t 
mi sea.red and mi coward., b'~c;iuse him 
t~ll mi sey if me even goh pon mi mo~o~ 
cycle, him a goh chop mi off. Jusc like 
that, sir. 11 

The dcf ence thus rais~d ~s issu~s sclf-def ence and 

provocation. The two-witnesses for the prosecution were at variance 

in two details. Mr. Locksl~y Smith sa~d wh~n he first saw the 

decoasod who was called Shawa, Shawa haa a machete in hand. 

t Miss Nicola Gillette said that it:. was afi..c.1..· the word \.:hrowing 

incident and after the applicant armo.d himself with his machete 

that Shawa went for his machete. These witnessGs corroborat~d 

each other in ~estifying that Shawa never wGnt beyond his gate 

and he backed into his yard under attack from the applicant. He 

fell in his yard and was chopped by thq applicant as h~ lay 

defenceless on the ground. Mr. Smith in cross-examination said 

his memory on the details was not clear but asserted that Shawa 

was chopped befors he f·..::.11. 

t Tho applicant in his unsworn statement said he was 

attacked by Shawa and as he defonde·d himself they chopped at each 

ot:tier and Shawa r~trea.ted into his yard stumbl-ed and fell. 

Ther~after he stood at Shawa 1 s g~te and saw Shawa ri&e. 

To get t:o Shawa's gate. the applicant had to cross the 

road that lay between their rGspcctivo gates. On either the 

prosecution or ths def encc presentation the applicant was armed 

with his mache~c when he crossed the roaduand,~he in~scapable 

inference is ~hat Shawa sustained the fatal injury at the hand 

of the applicant after ha had crossed the road. 
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passage in the learned trial judge's direc~ions 

" ••• must have had an enduring and 
devastatingly, prejudicial effect 
on the case of the defence, and in 
addition must have coloured ana 
belittled and thus erodea his 
defence and inordinately affected 
the independent assessment by +he 
jury of the evidence ~hey heard 
notwithstanding the learned judge 
directing that i~ was for them to 
decide." 

The passage complained of appears at page 80 of the record and 

runs thus: 

"Neither Mr. Smith nor Miss Gillette 
was cross-examined to the effect 
that the accused didn't go into the 
yard. It was the accused who Sd.id 
it in his statement for thG first 
time. And then you must ask your­
selves the question, members of 
the jury why is he trying to make 
you believe that h~ never wen~ into 
the yard and the chopping never took 
place into the yard. 11 

On the presentation of the defence tbG Crown's case that 

the chopping incident tock place in Shawa's yard was never 

challenged. It was suggested to Mr. Smith that he never saw 

what happened because he came on th~ scene after the incident 

ended. This Mr. Smith denied. Miss Gille~te denied ~he 

~ suggestion that Shawa was the aggr~ssor and that h~ was chopped 

before h~ fell. Th~ statement of tho applicant informed ~hat 

Shawa retreated into his yard through his gate during the chopping 

incident as given by tho applicant. The impression the applicant's 

story conveyed is that the applicant himself never entered 

Shawa's yard. Against Lhat background the l~arned trial judge 
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posed a question the jury could raise in their deliberations. we / 

do not accept that the question thus pos~d had or could have the 

effect learned counsel sough~ to urge. The remark of the 

learned trial judge does not fall within the category proscribed 



April 1991 as the jury's independent assessment of the avidence / I 

could not havo been adversely affected. We find no merit in 

this ground. 

The second ground of appeal states: 
lsic) 

"That the learned trial judges'Ldi.rection 
in regard to ~he defence of provocation 
(see from page 89 to 'examine the prose­
cution case' 7 lines from the end of 
page 90) was wholly inadequate in that: 

(a) it failed to pu~ dt all the evidence 
of the def enc~ and or the defence 
case from which provocation could 
clearly arise and this failure meant 
inter alia that there must have been 
an erroneous impression in the mind 
of the jury that in this case provo­
cation arose for consideration from 
words alone when had he put the 
defence case the jury would have had 
to consider the following acts as 
regards provocation: 

(a) That the deceased who it is accepted 
had a machete came toward*the accused *(sic) 
with it and (b) chopped at him first 
and actually wounded him. This 
failure meant that the jury were 
denied the opportunity of a fair, 
impartial and total consideration." 

Mr. Hines.had no complaint against the learned trial judge's 

direction on the legal definition of provocation. He complained 

that.in relating the law on provocation to the facts the directions 

were inadequat~ as the d~fence case from which provocation could 

arise was not put~thus denying the applicant of a fair considera-

tion of manslaughter .by the jury. 

The directions at page 89 of the transcript are as follows: 

" ••• Now you have to examine the 
prosecution's case also from the . 
point of view of what the deceased 
is alleged to have said to the 
accused that day. So that if you 
f.ind that when the accused used, _ the 
words to the deceased, the· deceased 
did in fact use words t.o him to the 
accused to the effect, 'A you a 
pussy hole', or us£d words to the 
effect that, 'Pussy hole FrenchiG 
you have fi get a chop', and in 
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~na~ ~ime go~ up orr ~ne wa~~ ana 
went for his machete and came back 
into the road, th·en you may find 
that in those· circumstances those 
words used by the deceased to the 
accused are capable of causing him 
to have lost his self-control, in 
those circumstances .• 
Now, those words are capable of 
amounting to what is called words 
that can .be regarded as causing a 
man .to lose his self-control .and 
act under what i~ called legal 
provocation. Now, the law views 
it in this way. 
An accused man may in circumstancos 
where words are used to him or acts 
are committed towards him, and thos~ 
words are of such that he lose his 

.. self-control, and a reasonable man,-· 
that is an ordinary responsible 
person to ·whom words are used in those 
circumstances would have lost' his 
self-control in those circumstances . 
and did what the accused man did. 
Now, you must be satisfied that the 
words were used in those circumstances; 
you have to be satisf isd also that 
the accused man did in fact lose his 
self-control in thosG circumstances -
and that an ordinary responsible 
person capable of reasoning, if those 
words had been used to him in those 
circumstances, he could have lost his. 
self-con~rol and do what the accused . 
man did.1. according to the prosecution' s 
case. Now, if an ordinary responsible 
person if those words arc used to him, 
would not have lost his self-control 
and go for his. machete and come out on 
to the road and call out to the man, 
and when the man comes and s~ands at 
his gate with his machete, the ordinary 
man would not have gone with his 
machete and go to his yard and when 
he fellg choppe4 bim in his .forehead 
and-so killed him, if an ordinary man 
would not have.behaved like that, it 
means· that legal provocation would not 
nelp him.n ... . 
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~11 th~ issues that arose for the jury's consideration were 

left· f.or . their decisicm. The i.ssue of provocation was lef.t to the 

jury on the basis of the words used in the course 9£ .. thc incident. 

Th~ ... evidence is that the applicant left the wall on which he sat 

. . and.entered his home, armed himself with the machete and returned 

to the arena. 
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w.Lt:::.L1.u.uy \.Uc:&\. .1.u.1..1.uw~u UJ.;:j ~.cuu.119 nims1::.1.:i: is nol: a :i:aci:or in l:ne 

provocative conduct. That which caused him to arm himself is 

what matters. Thus the jury had placed before them evidence of 

words, abusive, insultive words and the applicant's reaction to 

them. 

The applicant said he was cut by Shawa while he was 

defending himself from Shawa's attack. The Crown witnesses did 

not support this assertion. But even if this w2re so the applicant's 

act of arming himself and engaging in machete wielding are 

factors in the provocative incident namclyi sudden and temporary 

loss of self-controlvandiretaliation following on provocative 

conduct of the deceased. On the other hand the Crownvwhile not 

admitting that tho applicant was injured, say,if he were so 

injured it was while Shawa was defending himself from the applicant's 

attack. In the final analysis the jury had to consider the crown's 

case and the defence. The applicantvs call to arms was the 

exemplification of the loss of self-control and the machete play 

the retaliation. The choice was between the Crown's case and the 

defence and the verdict registered a total rejection of the 

defence and an acceptance of the Crown's case. There was no legal 

or evidential support for the applicant's contention. There was 

no basis for the learned trial judge to suggest or the jury to 

find that the injury the applicant allcg€dly sustained was the 

provocative act. In our view this ground also fails. 

The third ground of appeal in which Mr. Hines complained 

that the directions on self-defence ware incomplete was not 

vigorously pursued. The defence case was an attack with a I 

machete, hence defensive action with a machete is not unreasoncible. 

The question of weighing necessary defensive action does not arise. 
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learned trial judge was clear., fair and adequate and the grounds 

of complaint unsupportable. we tbeJ:efOre. refuse the application·· 

for· leave t.o .. appeal and confirm the conviction. Having . ,r.egard 

to the provisions ~f section 7 of the Offences against the Person 

Act we adjudge this a case of non-capital murder, set aside the. 

sentence of death imposed and substitute a sente~e of imprison~ 

ment for life.. We direct that the prisoner be not .. considered 

eligible for parole until he has served a ·peiiOd of 12 ye~s of 

his sentence. 
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