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COR: THE HON. ~m. JUSTICE FORTEw J.A. 
THE HON. MR. JUSTICE DOWNER, J.A. 
THE HON. ~m. JUSTICE GORDON, J.A. 

R. v. BARRINGTON GRAHAM 

Der~is Daly Q c for Applicant 

Hugh Wildman for Crow~ 

16th May & 20~h June, l994 

FORTE, J .. A .. 

-

Th& applicant was tr2ed and convicted o~ Lhe 21st April 

1993 iD the Homs C2:ccu1.t. Cour'.::. for d!J? offE:rlCE of mo.nslaughLer 

~:: 

an6 sen~enced to pay a f1n~ ot $50,000 or 12 months h~rd labour. 

On t:h~ 16th l"lay 1994~ 1;;e be;::,.~-d. ar.a consi(.;.ered ~:h'S :;:;.::·gu.mcnts of 

Mr. Daly Q C for th~ applicantr and LheLeaft~r ~~fused the 

:s.pplic.o:.{:.ion for lsavs to .app,:..al. In kespi~g with our promise 

t:.o g1.v-e: o-u.x :c~.a.so.r].s i:r ... w.,..ci""'~.:Lng c;,;: o. la·,:=.~r dc.t..:~(/ \\>7
;;::.: n~O'if.l Go se-e 

Th~ fact.s \~rJ.l.cll led ·~.:o t.h~ ~~e::·.a·~.-1"1 of ~cc:c11l.~~-c. Gray &~~_:. 1~he 

Ur;..iv~rsit-y c~unpus at. Cct.rnJ..val ·ti!-nG .:.:t.nd "\:() ;:~~J.f~ .. cc:nvic:~.:~L()r;. o£ ~..:r-.1r2 

appl~cant ar~ as is necessary, seL out hereund~r. 

T!;.-s d.r;c~~c,.sec~ 5 cLlong i.V~lL (.J1 ou-c.· SJJnor-1-e;; .aJ:·k~i ~:l1·s mal!~~ \JJ... t.D·0!SS 

for tne prosecution Ms Luzline Grayp wsnt on tne 3rd March 1990, 

t ·O t:l1.e U:c.i v2:~cs .it-_ y Carnpus in k-i~r:.a 3 St:. ~.r;.dr--:-:rv-7 t.o ~J.t.·t.~:r~d t.he 

Carnival C·3;le~bra.·t.J .. o!1..s 011 ~::.r1:2 Cfu.'1apus. Tk:v~::-=:::{ .a..rri'l~;d. e,c::. t.r·~e g·~:~~s 

at. about:. 10 .15 p $ill. and found o r:u..mber of pe.:csons v abou~·~ l5 - 20 • 

OUt.Siti'2 the gat~~ g att:ETilp·ti:n.g tO g;~t LfiS.:Ld£ e Som<: persons 

att.E::mpted :..:.o climb ov0r tJ::.,e fencR - scm~ unsuccessfully as ~.-.hey 

~v:~£2y::;. prevented from doing so by s~curity gu~~rds - oc:~her·s hm..r,2ver 

~vf';:r·-~ successful and i;:t t~tl~ la:.. t€r g:r-ct1tp i·Va.s 11L£x· fr Lend S:trra.or1e ~ 

Th{~~ deceas-sd u and l>is. Gr.·a.y u hc\6 ro;;;:ma:tned ou~:sid'2· r; <:md ViE.l.'2 

\ 



--~---

·there ~<vhsn a mar:v l.Czi:-8 .. r p:-ovc(;~ t.o bG t.ht2 ;s;pplicant. c9.mc co ths 

fsnc~ anci o:::-clc-2:::-,~d 'the pf::ople t...t1orc. t.o :c.o.:mov0.. I:-1 t .. t~{:.ir dis-

obedience ~o his ordsL hs pull~d a gun from ~~s waist a~a 

point'·.::<d 
. . -

.1. T- a-;:. t.t.<c crov?G o ns a ;_ I;.--=Slll-(: (:""y.;;~.::yo;,1~.;. ran fi .ir:cluriing 

ch~ w1~n~ss and the dccsasea. VJ.bi]L0: x·urlD,ll:tg r r~1s $ Gra.y i~c-c~1:0 

~~ o. sl1ot f lx:c: ug f :rom t.:·::la.:; .. I:.d. htS:r Etz·,ta. ·:-l1s:r~ s t~_,.~::: lie..: cL:r.-a th:-;::: d. f.: c·:::c:, s e:d 

cobav.;l ou·t liu and -::.l~~rc..a.£1c ... sr S.?-\r.t ~1.:-:::.f i:S·.ll to -~j1·'2 grour.o . ., Sl'"::.·::.· v-;as 

jl..n. blooQ. T£-,:::~ dz:c(.::ased. v succUJ.-r-.bca :-c lrl jUl." i.£·· s sl!-'2 

:,:: e:;c::-~.i vea. 0 1-~·l. a. pos·r.::G.io.r r.·~·:m (:·xa.m.JL:r;c ::~ .ic~r::. c·:on't:~ 63 l~ou:r·s a.f\.:.·cr 11CL 

C..S.;;t'<:.hg ~~~ pa~holog~s~ fou~d c~ h~x bff_:)c~ty on::.: gut.;: shcr ... 1fJOUT.1ci i ;>c.:. 

-d circular c~~~~·::~r~..,_;-;;,c·:~ '\ti:::'"-J~~~c!. J:"c· ~->1..::-- I)0S\ -_.~,:r_-i.oj_ o.spc-:c-::-_ o£ ~~ r;.~: rl..g.n·;~ 

axm - 3/e"' i:r~ diam-2t.0z·. Tts path of ~bG wounri ~.ravsllsd ~hrough 

i·;he ski11 u througt -;:;.he:~ so£':.. t 1-ssu.--::-s cblJ.qu·sly upvlords t.hroug:!:~ 

L~c-cf! Ci.J. ~: s t ca vi~- _i~J~,:;. r -( J.<~.J.r~~:[ ".,. c~ ls·f ·< p~riora~ing b0t~ lucgs ana 
• • ". . r -

·i::..i)(~ o..sc~·r-:G.l.::"lg aorta. cr:o. ~·:;{.:... -.;-_ t~~~~ o~J~ n.:..o.::-. -. - . 
j_r:.I T. cb< s?. j t:.s ~:_ c tovs 

lEfT_ tr :::as~~ o ~~'?.'f $Xit wound was 6lso 3/b~ ln d~amecsr. 

-.-·-~<I,
,_ ..... ' ~.:.. 

S::,gnif icc..nt ly ii ·Ltv:?: Goc::cr ~l,c: s ~-:;£ -~:.n.~ cpl::C.]_c:c: ~~-.t-~.o t -~-l.~ ~~~ p :c () J ~:.ct. i 1--~ 

C3.Ine :tl.-cm b-ch.ind t .. he:::: v:tc·;:.J~.J.Tl. s,oic.:::v;"~;.:~~r:;:: ~.::o ·:::~~::~ :LJ..gf',l~·- 2 arJ.c~ "t.)~:l-:::: 

b;~i c}:: u s c ;:t~o. t.. i t. ~::: .r,l 1.: :";; ::~ -:;· C:: .: =~-.. -:_ t~ (·.. .(:: 2 ci~ c :t ;-;:. c 1 r: J ... g·l ~·- 1~~ ~; rin a. r:.. c;~ c eJ:J.-.E 

forw.::::,rci t~o '~h:=o. l,:::;f·c chs·s·t. a"c ~;:: z.r,~Jlr~. c:bliqu:ccly up-~n::,rC:C.; o Death 
... f 

of cours~ ~as c~us~e by ~h~ inJUrl~s dcsc~ibsa. 

De~. Sg~. bus~1n, fiavLng rscG~VG6 2 ~sport oi ~ne incia~nt 

on t.ta·e V2'i~Y I".!<ig}YCr; ~-:lC::r~-c.-. r:.(; ·cnt:~~ C<;.St1~--l~~:r- D-=-r.:·~;l.~If':..:~;-~-:.; ()£ t:·~"::-

Univ~xslty HcspJ~al wn~Le ~0 eaw ~hs coriy ot ~h2 dsccas8d. He 

ther~af~~r wen~ ~o T.Gs Pelle~ Pcs1 en cc~:rt:~f;·u.:y './J "-:...-2<~ ::~ :::s.":~ ::::·.as·; 

t..t:.(~ ct p~p licat!i i_ V1}"';.0 ~- ola t~J~~.lJ. "'- D a.·~~ ll'.;:~ ( \.[;..;;;: ~ i-~P 1 1.C0 L. L) 1;.; 3. 5 or;. d1:1 '"C}7 

cr-.. ·th:::: tio:.~c~ ComJ:Jo·u.rjc~ wl-_..il::-. Ca.l~I::~i\l:?.l ~~-_,Tas ~;,.I; s-=·:-:.ssi-·:::2-c- ~-T~1-:.".r1 £;.~; ... sa·t..~' 

a l1l~.rab(!~:c of pz-:.r~S0~2 u~ 3 C~ l ir.g ~ 11 't-~t'..'C. f enc-2 o H2 aler~~d ~hs s2curi~y 

guards il c~r;c. 2ts ·tb.:cy n-~~ov£.c1 ~ c;·J~~.r.Cs. ·:~.~TiK? CTtf..)VJ..:i r.- :.~.t~r~·r·:-~ ·v~Y~.::.s 2: s:-.:..aw.p:;·z:C:~ .. c: 

during 'vJhic~h .n.·~~, y.,·a~s bcJu1~,cso~ ~o ::h::~· gr~:iur:.c}. Iiis f i.:cz:.-arm Vl?._S 

fa.llir::.g· i:;:Olli f'~'-S 'w"i:c::cs~..: u r..~::~ g::· r.?..L.t·s·G v· 1\.,, 
-, ·- '..- [:' 

~na ~ rouna w~&~ off. 
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som:;:,orv~ ~1as shot. Th.s applicantes firearm 

was handE:.a over and wa.s la -::e:r 'cakc:n to t.he Eall1.stic Exp,::::rt for 

.sxaminat1.on. The fir"''a:::-rn 0 t:.hs Ba,llisti.c Expr::.ct "~cest:.l.fic'du would 

hav~~ requi:roa a pull on th.;.:: "C.rigg·:.r of <:l lbs t:.o fire it. It. 

was fittc;;.d >;rliith a safety-cat"chif ;;oJhicr. had a lc.-v".::r v1hich ca:::1 b"" 

pushed 0 0D 0 aLti 0 0ffn. He ~~stifica that ~o have it in 

rcadin~~ssu it ~;.:rould b.z, kElpt "ccck0d" wi~.h thf"; safety-catch 

engag-::d. It woula. bs "riskye' to have it: "cock£d" w~tth thE: 

saf~ty-catch dis~ngaged. The op1n1.on of th~ Ballistic Expert, 

assUJ.usd. significant: 1.mporta.nc€; hsving rf:~ga:::·d t:o t:h0 dsf:.:ncc of 

ths applicant -v;hiciz \vas con.,..:.aincd :Ln an uns~;;orn sta"te:m~mt., 

-v.;hich was consisv..:.nt with t.b.S: report to th-s invsstiga.ting offic;:.:r 

but ~n more detail. ThE st.atem;,:;rn. v in:t.sx &.l:ta ,, as sum."nariscd 

by the learn~a trial judge in so far as is r12levant to th2 

point in issuz in t.hj_s applica:tion reads as follo~J<JS ~ 

u• He sa.ys thsn:" v.'"as a. C:COifJQ cf pr,;;cpl•2 
on the othsr side of ~hs turnstile 
pushing and shoving cach oLher and 
try:tng to get over the other side. 
A few managed t·o do so and on 
seeing this ne stood still but was 
bounc<::d. H·<; said t:.ha.t:., 'I-..:iy gun on 
full cock fell from my 1.vaist t:o 
~he ground. I quickly grabb~d it 
up from ths ground ar:.d hccsd an 
explosion and felt a j0rk on my 
right hand in which I had the gun. 
Afts-r t:.he stampede ~;ias ovsr I got 
up on my fr.:~-et and ;.-JCnt t.o wh0::::0 
thE. crolivd was and 'i>.'(Dt t:o wh<.-.c·.;:: 
t\'lC ( 2) sccuri t.y guards \l!Sr'.;;.. Then 
he t.clls you that n.c was t:ryJ:ng- ·to 
get some assistance and t.h<:~t h~c; 
h02,rd someon<e saying, 'SS"2 hc'w )chc 
guard shoo~ ••• ' and he went and 
mad:e.: in.vsstigat~ions and saw t.his 
lady on the ground and he advised 
somGbody to take hsr up. 
He went for ass~stance to taks her 
to the hospital buL by the time 
he return0d she had gonE'~ so he 
stayed a~ the station. He was told 
to stay at the station for a while 
and. so he· r'='main<2d ~" 
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Before us, Mr. Daly Q C for the applican·t complained in 

the grounds of appeal that the learned trial Judge misdirected 

the jury in th~ following t'l.vO pc::..ssa.g'CS of his Sw''"funing-up~ 

( i) In dea.ling vn •:h t:.h~ applicant~ s 
defence he said: 

"B;;;:.ca.us,::: if you ~,.Jere of 'chE: 
opinion that such an act was 
neglig~nt, th~n of course h~ 
could net bs liaole to thG 
dafence of accidGnt, if you 
find that:. tha.t is hovJ it 
happcncdv So ~h~ss arc 
mf!tt.c.rs that you hav2 to con
s~der, because as I told you 
accident can only arise if 
the ac~ is done w~thout 
nGglig'l;:.nce. 0

' 

and (ii) 

"So one of the aspects you would 
have to consider is whethor it 
was reasonable, whether it was 
safe in t.hos0 circumst.ances 'to 
have a fir0arm on cock~ having 
regard tc ~he cvid~nce of 
Assistant Superintendent Wray.n 

Mr .. Daly Q C maintained that in the: context of 'chose 

directions, the learned trial judge failed ~o distinguish the 

difference between si:mpls negligsnce and u•gross" negligence ana 

to direct the jury that i:.hey could only convic·t. of ma.nsl.aughtcr 

if they found that the accused had bcsn grossly negligent .. 

In his argum0nt.s r MI.·. Daly Q c conced-sd that. th.':.-:; 

following dir-ections of the l~a.rn-::;d t.ri-31 juctg(;.' \>l'2re correct~ 

''Now v a gross nE::glJLg·s:n't. ac·t must b0 
o. vc;::y dange.rou.s act such as t.o 
involvE: a hig·h d~c:grs>~ of rl.sk or 
the lik~lihood of injury to othsrs. 
So what you have to consid2r is 
~he use of a firearm, loaded fir~
arm in those circumst:.a.nces that 
night.. Did he. point :::t? Was 
he the person who pointed it at 
thE crowd as Miss Gray said? 
Oru did it go offu wbGther by 
his shot, directly firing, but 
:in such circumstanc'i:'s that there 
was a high degree of risk or the 
likelihood of injury to others." 
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How.:;:·ver, it. is ?~ continuDtion of t.i.;_is passag,~-:: which formed t.hs: 

substance in thE: complaint at ( ii) abov1,:;. The passagG continues~ 

and then: 

"The accusE:d man., !J.imss:lf, t;:;lls you 
that his fir0arm was cockod that 
night. '1 

0
' So one of the. as poets you would 
have to consid0r is whGthe:r it 
w·as reasonable u vJheth·sr it was 
safe in those circumstancGE LO 
hav2 z. firearm on cock 0 having 
regard to the eviricnce of 
Assistant Superintendent Wray.n 

In our view 0 the 1-sa.rncd. ·trial judg..:;; had. so directed th~ 

JUry that. it must have been clearly understood that the applicant 

could not be convicted unless the p:rosecm::.ion had BZt.ablished that 

h8 was guilty cf "gross n8gligencs 0
' c 1::b.at is '.::o say "a very 

dangerous act such as to involve a high d0grc~ of ~isk o~ tho 

likel1hood of injury to others." (supra} It is certainly in that 

cont~xt that he invited th'a jury to say vvhether c having regard 

to the evidenc2 of Assis·tant Sup~'rim:.endcnt Wray 0 it WciS safe to 

have the firearm cockcd 0 in the circumstances d·<?-scribea by the 

applican1: in his unsworn st.at.Gmcnt:. 

The complaint in respect of the passc'.gE- se-c. out in ( i) 

given the context in which it was used is also without merit. 

In order to plac8 it in proper context the entire passage is set 

out hcreunderg 

"Now r he tE.:lls: us in his ovm words 
that he had his pistol on his waist 
on full cock. Now! one thing you 
will have to decideu Mr. Foreman 
and members of th0 jury~ was it 
reasonable ·to ho.ve a. pistol on 
full cock? He was go~ng to carni
val. This t<Vas not a qm~stion of 
going doi,.Jn town ·t.o one cf thcsG 
dangerous areas of the corporate 
arE.a where guns ar£ coming z.t you 
from all sides. The only violence 
you had was people 1 scaling' the fence. 
This is t.he only t.hing that 
happen.·sd.. People were s scaling 1 

the fence. So in those circum
stancesu an officer of ten (10) 
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"ysors servicG- 0 would it not b::; 
dangerous to have ~his firearm 
on full cock ~n his waist on a 
crowd a:c Carnival whore ·?.vc:.ry
bociy is jumping up and happy? 
Is there any r~sk that somebody 
might bouncs on him and that 
firearm might go off? That is 
a matt~sr fer your consideration. 
Because if you were of ths 
opinion that such s.n act ~~as 
ncglig~ntf then of course he 
could not be liable to th2 
defGnce of accident, if you find 
that that is how ii- happ~n~d. 
So t:.heso are ma:tV:.::rs that you 
have to considsru because as I 
told you accid&nt can only arise 
if the act is done \vi ~:.hout 
negligence •• 
On t-hB other .ha.i.1.d u you h<:'!.v:.:;: the 
case for the Pros8cutionr you 
must say what you make of it. 
Was Lhera any necessity to 
remove the revolver from his 
waist and point it at the crowd? 
There i,s no cvide.nco that there 
was any boisterousncsse No 
bottles or stones being thrown. 
Nothing to V'Ja.rrant the uss of 
a pistol that night. So if he 
did take it from his waist or 
point i·t at the crmvd and. by some 
means or the other it v1as dis
charged ana caus~d thB death of 
Miss Grayu you still have to 
ask yourself, was there a care
less act, grossly car€lsss, the 
reckless disregard for life and 
limb, and the. saf:(':t.y of the othor 
people? 
Those arE' things you must decide. 
It is entirely for you so you will 
have to decidG which V8rsion you 
are going to accept and what8ver 
version you accept~ was the accused 
man guilty of this high degree of 
negligence? Those are matters for 
your considerationc members of the 
ju:r·y .. ;! 

J)tlr. Daly Q C st.rongly contended that in the pas sag~ at ( i) ·there 

was no distinction by the learned trial judg.e in relation to the 

defence of negligence that was required tc prove the offence of 

manslaughter and the standard of negligence nec8ssary for example 

in a civil action. The words complained of, were us9d after the 

learned trial judge had told the jury of the standard of 
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negligence necessary to establish the offenc~ (supra). The 

jury must there! ore have understood thc.t the word 11 negligent" 

was being used in that context. However e even if tha.t.. were 

not so th·e learn.zd trial judge made it clear just before h0. 

conc.iuded his chargs by reminding the jury tha.t. '1 'i.vh.co.tever 

vers:!.on they acceptt:d," they would have to dec.i.de whether ·the 

applica~ .liaS .uguilty of this h.~ degree of nG:.gligencc. •u 

for those reasana ye concludedthat the ccmplain~s w~re 

void of me.rit~ .and ~tl.y ~ ~licati.on for lc.a.-u-2 tQ 

appeal w~ .rcfns.ed .. 


