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IN TEE COURT CF APPEAL -

SUPREME COURT CRIMIWNAL APPEAL NO: 73/93 T o

COR: THE HOM. HMR. JUSTICE FORTE, JoA;
THE HON. MR. JUSTICE DOWHER, J.A.
THE HON. HMR. JUSTICE GORDON, J.A.

R. v. BARRINGTCON GRAHAM

Dennis Daly ¢ C for Applicant

Hugh Wildman for Crown

16th May & 20¢h June, 1994
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TC give ouxr rsasons in writing at 2 laosr deis, ws now &0 SC.

atrempred ©o climb over the fence - soms unsuccassiully as thoy
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were prevenced from doing 0 by ss2curity guards - OLh@rs DOWsVaX
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He later hozra thar sameon2 was shot. The applicant's firesim

3

was handed over and was lazer taken to the Ballistic Expert for
cxamination., The firearm, the Ballistic Expert westified, would

have required a pull or the vriggor of & lbs o fire it. It
was fitted with a safsty-catch, which had a lever which czn be

T -y g £ bt LAy e B - - - 3 - °
pushad "on® ana "off®. He raestifieg that ©o have it in

assumed significant importence Laving ragard to the defence of

the applicant which was contained in an unsSworn siatement,

k'

pushing and sho 2a octhtr and
Iying Lo gon over the other side.
A few mznaged to do so and on
eeiﬁg this n2 stood still bul was
bounced. He said thaxn, 'My gun on
full cock fell from my walist ©

tvhe ground, I guickly grabbsd it
up from the ground and heard an
explesion and felt a Jjork on my
right band in which I had the gun.
Aftzr the stampede was over I go!
up on ny fest and went Lo whare
the crowd was and wint 1o whers
two (2) sccurity guards were. Then
he tells you that he was trying Lo
get some assistance and ithay he

hcard someone saying, 'Sog bow ths
uzrd shoot ...°' and he wont ana
ade investigations and saw this
1ady on the gro und &and he adviseg

LQ

somebody to taks her up.

He went for tgncs to take her
to the MO~p1161 but by the time

he returned she had gone so he
stayed at ths station. Hs was told
te stay at ithe stat 1cn for @ whils
and sc he remained.



Before us, Mr., Daly ¢ ¢ for the applicant complzined in
the grounds of appeal that tha learnmad €rial Judge misdirected

the jury in thz following two passages ©f Ris suMming-up:

(1) In dsaling with tis applicant's
defznce he said:

"Becauss if you were
omimion thar such
ol

coala @cL bz 1la“l€ to the
dafence of accident, if [
find that that is how
happened., So thoese
maivers Lhzt you hav
ey, because = 1 o
s

accideant can only ari
the Agt is dond withou
negligence.”

and {ii;

"So one of the azspocts you would
have to consider is whether it
was reasonable, whether it was
safz in Lhose clrcumstances to

It have a firearm on cocck, having
regard te the eovidencs of
Assistant Superintendent Wray."”

Mr, Daly ¢ C maintained that in the context of those
directicns, the learned trial judge failed vo distinguish the
difference botween simplse negligence and "gross® negligence ang
to direct the jury that they could only convict c¢f manslaughter
1f they found that the accused had bean grossly negligant

In his arguments, Mr. Daly ¢ C conceded that ths

following directions cof the lezrned trial judge were correct:

"How, Aa gross negligent nust be
- a very dangsrous ac .S Lo

invelve & high dagr sk or

the likelihood of i others,

So what you have to r is

the use of & firearnm, G fire-—

arm in thoese circums:ta that

night. Did he point i" as

he the person who poin it at

the crowd as Miss Gray Said

Cr, did it go off, whather by
his shot, directly firing, but
in such circumstances that there
was a high degres of risk or the
likelikhoog of injury to other
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However, it is & continuation of ithis passags which formed the
substance in the complaint at {(ii) sbove. The passage continues:

"The accused man, ninm s
that his fir=zarm was cockeg that
night.”

and then:

"Sc one of the aspacts you woulad
have tc consider is whetl
was reasonable, whether it was
saf2 1n those circumsiancss o
have z fircarm on cock, having
ragard to ths eviaence of

Assistant Superintendent Wray.”

ther it

n
o
v
"
§
¥

In our view, the lgarned trial judge hac so directed tha
Jury that it must have boen clearly understood that the applicant
could not be ceonvicted unless the prosecution had established that
he was guilty cf "gross negligencz", that is unec say "a very
dangerous act such as te involve a high degree of xisk ov the
iikelihood of injury to others.” (supra) It is certainly in that
context that he invited the jury to say whether, having regard

te the evidence of Assistant Superintendent Wray, it was safe to

oy

ave the firearm cocked, in the circumstances described by thea
applicart in his unsworn statement.
The complaint in respect of the passage set out in (i)

given the context in which it was used i1is also without meric.

M

In order to place it in propser context the cntire passage is set

out horsundsr:

“Now, he tells us in his own words
that he had his pistol or his waist
on full cock. HNow, one thing you
will have to decide, Mr. Focreman
and members of the jury, was it
reasconable to have a pistel on
full cock? He was going to carni-
val. This was not a guestion cof
going downtown to ong of thesa
dangerocus areas of the ccorporats
area whare guns are Coming at vou
from all sides. The only violence
you had was people ‘scaling' the fence.
This is the only thing that
happenzd. People were ‘scaling’
the fence. So in those circum-—
stances, an officer of tan (10)



-5 =

. bz
CATRM
on a

"yoers service, would it no
dangercus to have this fir
on full cock in his waist
crowd at Carpival whore ever
body 1s Jjumping up &nd nRappy

Is there any risk that scmebody

might bounce on him aad that
firearm might go off? That is
a matter for your censideration.
Because if you were of the
opinion that such an act was
ncgligent, then of course ne
cculd not pe liable to th=
defence of accident, if you find
that tnat is how it happened.
Sc these are maetters that you
have to considsy, because as I
told you accident can only arise
1f the aqct is dome without
negligence..
On 1he cother hand, you hava the
case for the Prosacution, you
must say what you make of it.
Was there any necessity to
remove the revolver from his
waist and point it at the crowd?
Thare is no ¢videncs that there
was any boistsrousness. No
bottles or stones being thrown.
Nothing to warrant the use of
pistel that night. So if he
did take it from his waist or
peoint it at the crowd and by some
means or the other it was dis-
chargcd and causad the death of
Miss Gray, you still have to
ask yourself, was there 2 care-
less act, grcsslv carelsss, the
recxless disre egard for 1ifec ara
limb, and the safety of the othor

y—
?

pecple?

Troe@ are things you must decide.
It is en tlrhly for you so you will
have tc decide which version you

are going to accept and whatever
version you accept, was the accused
man guilty of this high degree of
negligence? Those are matters for
vour consideration, members of the
jury . 4]

Mr, Daly Q C strongly contended that in the passage at (i) there

wa

0

no distinction by the learned trial judgse in relation to the
efence of negligence that was required tc prove the offence of
manslaughter and the standard of negligence necessary for example

in 2 civil action. The words complainsd of, were used after the

learned trial judge had told the jury of the standaxd of
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negligence necessary to establish the offence (supra). The
jury must therefore have understood that the word "negligent”
was being used in that context. However, even if that were
not so the learned trial judgse made it clear just before he
concluded his chargs by xeminding the jury that “whatever
version they accepted,® thecy would have to decide whether the
applicant was *guilty of this high degree of negligence.ﬁ

For these reascns ywe conciudedthat the ccmplaints;waxe
void of merit, and conseguently the application for leave ta

appeal was rcliuvsed.



