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SUPREME COURT CRIMINAL APPEAL NO~ 2~/92 

COR: THE HON. MR. JUSTICE RATTRAY, PRESIDENT 
THE HON. MR. JUSTICE WRIGHTJ JeA. 
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R .. v. CLARENCE MARSHALL 

Mrs. Arlene Harrison-Henry for Applicant 

Carl McDonald for Crown 

April 25 & May 16~ 1994 

GORDON, J .A. 

At the hearing of this applicacion Mrs. Harrison-Henry 

sought leave to argue six grounds of appeal. Ths first two 

complained that ::..hf~· lea~rned trial judg8 failed to d.:Lrf2:ct.. th·s 

jury on the issue of manslaughter aaci -"~!:':.is l~O:ci ':O 
. . 

a mlscarr.:Lage 

of just:ic~;;:. We gra.nt:-ed her l-eave~ to submi"c en the oth.~r grounds, 

but; rsfused to do so in rEispect of t:he. f.ir~t .:twor.·as;;. on the.···f·acts 

and in law manslaughter did not arise. 

The applicant v?as convic-c~<i by a jury _;_n ;c..3c-::. W~:<n:moreland 

C~rcuit Cour~ presided ever by Th~obalds J on lOth February, 1992 

on tl-vc coun_·cs of IL1u:rder 0 Tt~e charg~;::s arc:se froffi ~ch·S aea·c!ls of 

Mr. Amos Harry a.:r1d It·:ir 0 Da\lid Ba~C:t'(:?t.t who ~-leJ::s em.ploy~2·:es of 

Hr. vJesley Ja.ckson. l'lY 0 v'J<8Sley .Jackson Y.Ja:e. 23 bUS1.nessman who 

conduc>:.sd .bus:u.1·ess a1.: Ha:c~:ford 1.r: Hes·txaorela.:::id and. en tn-'2 morning 

of che 25th October o 1990 hs. despatched Arrtos Har-ry his salesman 

on his rounds ;.vhich :i.nvol ved collect}~ng mon~y from deb-:::ors. Harry 

left driving a motor car and with him in the motor car was 

Hr. David BarTett a sscur i >:y guard v.rho worked for ::he ccmpany 

contracted by Mr. Jackson to provide security for his operat~ons. 

About 4.30 p.m. en the said day Dist. Cons. Jalle~h Gayle was in 

a car p-.:oc·eeding from i'11or..tego Bay towards Sav-la-mar e At .. IvicField 
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in Westmorela:1d her car r:1as ove.rtak,~n by th:s car in wl'lich theo 

deceased men were, she saw ~he car get ou~ of control strike a 

wall and crash off ~he road. Two men ran from -ch·e bc...ck of thz 

caru <:ach ho.d. some·t.hing in his hand and on going to the C - ..... 
0..::.. shs 

obse.::ved the t"flO illen in the front. suffsriTJ.g from -::munds -co the 

neck and groaning. She- kn~w rhs d.eccassd Harry as "'indian" and 

Barratt as "Secu.r.:;.t:y". Sh-e sough~ assist.an~ce to ·to.k.:~ ~l"Lem to 

. , hospli:a.J... Constable Federal Brya~ sta~ioncd at WhichornJ 

Westmoreland and v:ho ha.d been in Westmorclcmd for over 3 years 

came upon the scE:n£ of the: accldcnt at: Tobie Holeo l"lcFi:;;;ld at 

about 4.30 p.m. and immediately aftsr -::he crash. He sa1:·1 2 m~en 

.:running frcm t::.he car -.::owa.rds him. He recognized the applica~t 

whom he" knew and he said to him "Ear shall" what: hapP'~~n?" th2 

applican't: did not reply but.. ho cont.:''--r::u,:;d. running ~>T.:;1..::.J~ a ~ 3 B 

revolver in his hand. Bryon ,.;o.s su.rmnoned to thn crashed. car 

and on. SE>2ing 'ch9 injured m8n whoi:n he rt~C,,:)gir.izGd. h• rot.rac,s;d 

ais step 1.n an a-;::tempt· ·to ovs:cc':akc J:4arshall a:nd the other m2n 

but:. in vain. He called the name nMarshall~ bur goc no responsa. 

He said the other man had a black plastic bag in his hand and the 

applicant: had a firearm. Ha had known the applicant: for 8 years 

aad knew he l.1. ved. at Har:.fo.::-d u 1:-'icstmor,:;:land. 

Mrs. Alice Coke r~sided at Smithfield, Savanna-la-mar. 

She knew the applicant. had bec;n friendly v-n t.:.h hr21.· gra:nd-daught.G.::-

Pauline Coke for abou-c 3 yea~s before she: lsft Jama1..ca to reside 

abroad and in r.h.-;; 5 yaars sincG st;c. lef·t J:,·lrs. Cob:; never sal?l the 

applicant. On the afternoon of the 26th Octobsr 1988, Mrs. Coke 

saw the applicant: ~v-alk into IV2r hcm::) 0 ·:.:.hey spoke abou't. tiT2 

incideht of the killing and robbery and the applicant said he 

was not involved. Polic8m<~n ar.:c i vsa a:.: her home: and th-:; 

applicant was -caken in·to cus?:ody a.nd placed in ·the lock-up at 

From,~. 
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On 29th Oc~ober l99G u D8t. Inspector Joseph 1.'1orc:mt. spok~ 

to the applicant. in ·chs Frcme Police St:a·tion.. Th:,: applicant 

expressed ~ desirs tc give a statement and Det. Supt. Winston 

Walker at Montego Bay was contac~ed. On 30th October, 1990 

Det. Supt..:.. v~alker attended ar..: -:che Frome Polic:::: Station and 

recordsd a cautioned s~atemen~ volun~~ered by the applicant. 

This st.atemen·t •,;;as chall::ng~d by suggG.:;t.icns in cross-Gxamination 

as not having been voluntarily given but ~hat it had bnen coerced 

by beating administ',on:od by D''2t. InspGcto:t· I•iorc..nt and othc~rs. 

'I'his was deni~d. This is ..-.,1hat: th€- applicant s.::t::..d in t:h~ cautioneO. 

statrSmenrc~ 

nHim use ~o ~~11 ms say him did live 
a foroign. Hilliams come to me one 
dz,y and said. hiw want somG money. 
Me ask him hew him going ~o g&~ 1~. 
Him tur:1 :.o m,: and say if rnm can 
com.~ one day whsn m~ a go out wi>.:h 
che salE;S man and taks a.ll l h€ money 
we collec~. Him sav to me sav when 
him come him going io JUSL ~aka the 
gun. ~i·~ say t.o him say m·c:= can u t. do 
tha·t becauss a me ago inna t.roubls. 
Him say me must c,;,;.rry :r.;im go· show· him 
the rcutar whore him can s~op the 
cc.:c. Him l·e2ft. d1•3 job in D~acember, 
1989, but we still mov2. So last 
v.r~ek W·2dnesday rugho.:. b .. m m0ct me 
by Rose Stree~, and say him going to 
·take mon.;y ·t.omorrovl so me must carry 
::-"im go show him the. ::cout.c. Him say 
me must. mset him d.ov;n tm~7n by ths 
Chi:rey-mo.n plac<::.: v.;here. they make 
plastic bags. About 1.00 p.m. me 
.me.>2>: him dmc?n ther>:, s::u:- e and we take 

s/Clarcnce Marshall 
wi~t.~ J.H. Moran~ Dct/Sgt 
End of page. 
ons of d1<? TA-'I·A bus that <;.;as going 
to Nonts.go Bay and HS co:r.t.? off up 
by Hack£ i.;:;ld, o,nd :;.1<:? walk go up 
about thre(.,: ( 3 ) mJ..les up Cornwa.ll 
l'1ountain Road. He pass some pE:ople 
whccy mf~ knov: and me' call t.c some of 
t.h0m. we step along th,:: road and v,;c 

' "fi -. se:2 a car com.:tng ana v:rii-:.?. s·t.op .:s..-cg \r~1o 

go inside a i~t. 1i~,:;_ come about 
qua.r;:er m.:tls down t:.hE: 1:oad. 'I' he sales 
man si:op and '':ook up order a.t. th(.;: 
las'c shop. The: salss man come ba.ck 
in the car and drove off. Him a 
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"d.r i vs a gr..va.an do~m the road and 
Williams turn and say z.o meq him 
a wait unt.il '"'lh,;;n h~m com.G cut 
of the: area fi maJce a. moveo When 
we reach down tnG main road down 
by Mackf iGld m,~ s 'J:C Will.1.ams pu-c 
out. a gun from out of him waist 
and him ~r;aited until t:he ca::c past. 
the snack place and. him point th<:? 
gun at. the security and ':.,~11 him 
to give the gun him hav~ and ~he 
s0curity start to resis~ and 
Ylilliams shot him 1.nna him IJ.Eck 
and him ·cook om: t.hs gun from the 
sGcurit~y w:.::.ist. and scu.<te e:.ime ·c.ho. 
sales man step on the brakes of 
ths car and said, ~Jesus Chris~, 
oonu ago kill ms? 1 And Will.1.ams 
t:urn the gun on t.hc2 salss man and. 
shot tn.m. M.::; ask .him r.-vhy him 
shoot the man. Williams took up 
t:h2:: ba.g with r..:.he m~on(:S:y :r t:a}~(: out. 
some of it: pu·t 1n-co his .black .oa.g 
and we come ou~ of ths car. 
W.:tlliams glve ms -c..n~ ba.g and say 
me must carry it. :::J; :r·c;.n down 
the road. ~Jillimns ran in fron·t. 
and mre run behind him~ ~-Jlv<:n we 
n==ach nsar down a bush~ Williams 
t.ake the bag· and say ':.o ms f him 
can" t stop fi share the mon<~.:::.y now 
so him say to msu make me split 
in the bush because we can 1 t walk 
together, it teo suspicious. 
Before we split me ask him say 
where m·:: wi seG him and him say 
ms must not v-wrry ff him -v;ill ch-2ck 
me and him t.urr, on.·~ ,,,ye;y and me 
turn the other way. 
L"ie got lost irr -c.he busr;. a.nd 
st.artsd i:.o walk and come through 
a co'I·J pas-::.urs and me. •.valk until 
m8 com:::. out on the road. 
Me reac~ Petsrsfield and me turn, 
make a left ~urn basicic tne post 
officr;, and stop by a. girl nams 
CutL~. l«le saw 0-::hat. she was coming 
to her gate and sh0 said to me she 
was going to tm'll':u. .iYi'0 go furthE;r 
down the road, maks a r 1.gh-:::~ ·curn 
cmd walk u:nocil me rGach by Hartford. 
Me turn and go Pip£rs Corner and 
then to Sm~thfielde 
Me st .. op at .c. old lady me knm; for 
a long time, Miss Coke, and after 
I was talking to her me see the 
car dr2v0 up and four (4) polic~men 
came out and hold moe" 

In his defence 'c.he applicant gave an unswo.r:n stat:em£:n"i::. from thG 

dock in which h~ said~ 
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"My na.<'Tie lS Clanmce Ma.rsha.llu I 
live at 101 Darling Street. I 
am a S8curity Guard. On 25th of 
October, 1990 I wasnit at work 
I wasn~t assigned a firearm. I 
didn't plan any killing, I didn u t: 
plan any killing and I didn't kill 
anyone sir." 

Dr. Barrington Clarks performed the postmortem examinations 

on t.he. corps~s. On Amos Harry h.:; found c. through-and-through gun-

shot wound that passad from. left: t .. o rig·ht: in the neck passing 

through -che fourth cerv.:tcal vertsbrc,s. Another gunshot \'lound. in the 

left chest that penetrated the fifth intercostal space passing 

through the left lung through th8 fifth thor~cic vertebrae and 

lodged in the right armpi~. 

David Barrct:t. succumbre:d to a. bullst v11ound tha..t passed from 

left to right of the neck. Both men died from gunshot wounds they 

sustain·ed and in each case d£;e>,t.h was almost: ins~.:.ant.aneous .. 

On the fac~s ou~lined it is readily seen that manslaughter 

was not an issue that could have b0en left for ths jury 1 s 

consid;;::raticn. It was a case of murder or :nothing and the def~;;nce 

raised J.n the statem.;;nt from ~:h::;: dc.ck ">v;;;s an alibi. 

The prosecutiongs case was founded en the evidence of 

Constable Bryan 1i'lith some support in the evidence of Sharna Jamss u 

a school girl of 15 ~1ho said she sav1 the applicant and one. 

Mr. Williams walking on the road in the district of Cornwall 

HoUJ."'1tain on thB fateful aft.srnoon. Sh,:; aft..erda.rds saw bo'tl~ mE:n 

in a white motor car driven by the dec.s:as,ed Amos Harry passing 

through Cornwall 11iounta.1.n. The prosecut3_on also relisd on the 

cautioned statement-: of ;ch-s applicant~ 

In the cautioned st:atG'Ucnt~ <.he applicant spok8 of meGt.ing 

l"ir. Williams r the conversation ;;:;hey had in which Williams intimated 

his 1.ntention to cororai t robbery and sought t.he aid c£ the 

applicant in identifying ·the victimu he me.n;cionc:d t.he use of a 

gun to which ·th.a & .. pplicam: said h:::: objec~:.ed. However u in 
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conformity with the pre-conceived plan, r-h~ applican~ met with 

Williams, ·they travelled together from Kingston to "VJestmorelandu 

stopped and entered the motor car wi~h ~h8 vic~imsand the 

robbery was effacted and the victims ex:ecutGd. They fled th·2 

scene with the spoils of the robb.:;ry. The applicant, however 

said the shooting was dons, by Williams~ Constabl·:o Bryan sav,..r 

th~ applican~ run from the car with a gu~ 2n hls hand. The 

applicant said he had the bag with monsy. If the jury accepted 

the cautioned statemen·to there was a. case made out of a com.mon 

design ·to rob with the use of a ler::.hal t.ll~?apon. If ·cte jury 

accepted th~ evidence of Cons. Bryan indepen.dsnt of th:.=: cautioned 

statemen"c., then th'2 fact that the applica:::t: was seen leaving 

th-e car in the company of another man and a·t the time tho2: 

applicant had a firsarm in hand and two :tz::ta.lly shot men were in the 

abandon12-d motor carp then hers also a. cas8 of common design was 

established. It was sugg:sst12d t:o Insp-ec·c:.or I~iorarn:. ·that -ch·e 

cautioned statea-nent was ob·tained by t.h~ us2 of coerg;;:i ve fore'~. 

This he denied. The applicant in his st.at:e;msnt did no-:c support 

the suggestions. Ths voluntariness of th':: cautioned statsment 

was befor'2 the jury as unchall£ng·ad! and it. Vlas their du-;:.y to 

determine its t.rut:hfuln,ass and ·t.hc wci.ght and value to b'?. giv:e.n 

to it. 

them~ 

In his charge to th~ jury the learned trial judge told 

"Nm-.r, the rules of la1<v in rsla.tion 
to confessions or caution state
ments is that it cannot be used 2n 
evidenc€ against an accused person 
unl8ss it is free and voluntary. 
It must not havG been induced by 
any form of threat or inducement 
or by any promise of favour nor 
by e:x>e.rc2se of improper inf lu·s.nce. 
Wellu you have heard both from 
Sup~rintendent Walker and :trom 
Inspector Morant that neither 
on8 of them used any forc-s by way 
of cross-examin~tion. 
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u'It rv1as sugg,~sted to them that 
threats were used~ ~ wire whip, 
but you have no evidence from 
the accused in the dock and 
cross-examination do.z.s no\: by 
itself establish the tru~b
fulness of allega~ions. You 
must have evidence to support 
it. But bear in mind 9 the burdsn 
of proving that the confBssion 
wa.s obtained without inducemE:ntu 
is on the crown. 
So if you accept walker's 
evidence, if you accept Horant 1 S 
evidence tha -r. neither of them used 
any inducement or -chrea·t or beat 
the accusedu then tha-:: stat0rn.:::~:J.t 
would have been proven to be;. free 
and volunt:ary. So, you as 
m€mbers of the jury 0 havs to 
decide first of all whether or not 
the s-::atemcnt. was made. Then 
you heard ev]_dence from Superintendent 
Walker and from Insp2ctor lVIorant 
~hat the accused man did make that 
statemont. If t:he answer isu yes: 
~ht accused made i~u then you ask 
yours,~lf next" was it frE:e and 
was it voluntary? Th.s:re ,:;.gain 
you hav~ had evidence which is for 
you to accept or otherwise and if 
it was free and voluntary, than you 
decide what it means when you come 
to re~ire. I will giv~ you a 
copy of the statGrn.ent:. so that you 
can look at it once aga1n and 
then finally 0 you dscide what 
weight and what valu£ you attach to 
·that confession. 

In ground 4 the .:~pplicar..t complain0d t.hat the lGarned 
......__......--·-· 

trial judge ~rred in his fa1lun:; t.o dir<Sct the jury in. law to 

deal with the cautioned statcmentc its meaniLg and its implica-

tion. Mrs. Harrison-Henry submitted that she had no complaints 

; to direct at the passage quot~d above and in effect abandoued 

this ground. 

The complaint :~n ground 5 ~J,::ts that t-he l:zarned trial 

judge 1 s directions to the jury on the principles of common 

design were inadequate and misleading~ 

The passages impugned ars to b2 found at pages 169-170 

qf the transcript~ 
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'aNew u in an offence involving viole:nce 11 

such as a robberyc if killing ensuos 
during the commission of the~ offence, 
as long as 2~ can be established to 
your satisfaction that ~ach person 
who took part in the robbery knew of 
the likelihood tha.t a firearm ~·muld 
be usedu then if murder ensues 0 all 
are guilty regardless of v.rho pulled 
the fatal ~r2gger. So that is 
what th0 principlB of common d·asign 
is all about. Bu~ in order to find 
all the particlpants guilty of 
murder 9 you must be sat.isficd tha;: 
each one of them knew that the 
other one had a firearm and that the 
firearmo it was contempla.ted 
bttween them would b.a used either to 
effect the robbery or to escape 
apprehension after commiting the 
robbE:ry. That: is ;-1hat the principle 
of common design is all about. ~vhen 
two (2} personsu two or mor8 persons 
embark on a joint enterprise each 
is liable criminally for acts done 
in pursuance of the joint enterprise, 
if i~ ~s established to your 
satisfaction ~hat all of the persons 
knew and contemplated ~ho use of 
violencep whethBr it is by gun or 
knifeu if killing r0sults all of 
~he persons can bs found guilty 
of murd~r. 
Wellu ·th€ only evidence from the 
accused in this case is that killing 
was accomplished by the use of a 
gun. At close range tho bullet went 
into the nsck of the deceased 
person and it is a matter for you 
to infsr from that wha·t could have 
been the inte~tion of the person 
who discharged the firearm. Tie 
that in with what l told you about 
~he principlB of common d~sign and 
then you mus·t be in a position ·to 
say that you accept that even if 
the firearm was discharged by another 
person; there was a common 
agreement or intention betv1een t.hat 
m:.hcr person and this accused man to 
effect a robbery and in doing sou 
it was intend8d that the firearm 
would be used if necessa.r:y o 
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11Remember that it is the actual 
intention that you are seeking 
to discover. So here again, 
you take into consideration 
what the accused man said by 
way of an explanation. He has 
said that he didn 1 t take part 
in the plan. He never agreed 
to any killing. It 'VlaS at 
most, a plan to rob. But all 
this falls back on the common 
design principles thac I have 
indicated to you.~ 

Mrs. Harrison-Henry submitted that the words "contemplate'' 

and Athe likelihood that a firearm would be used" are matto;;:rs 

that ~tribute to intention and the learned trial juQge failed 

to adequately address this. The direction, sh$ sub~tted, ought 

to have gone fur·ther in ordar to ass.ist the jury in determining 

~~e intention of the applicant. 

We have read the transcript and find there is no support 

for the applicant's contention. Tne cautioned stat~~ent clearly 

indicates that it was in the contemplation of Williams that a 

gun would be involved. The applicant did not seek to withdraw 

from the enterprise, but he in furtherance of the plan travBll~d 

to Wes~eland with the author. He said he saw Williams produce 

a.gunand held same for som~ time before it was used offensively 

and he did nothing to disassociate himself from the use thereofo 

He continued in th~ plan after the men were fatally shot and even 

enquired about tho sharing of the loot. A factor in the jury's 

contemplation was the evidence of Cons. Bryan that he saw the 

applicant run from the motor car with a gun in his hand. The 

other man was seen carrying ·the bag. The inference could be drawn 

that it was the man with the gun that shot the victims and his 

statement casting the blame on Williams the jury could have 

rejected. The learned trial judge in a fair presentation reminded 

the jury that the applicant in the cautioned statement was saying 

he had no part in the killin~ He was involved in a plan to rob. 

Common design and intention receiv€d fair treatment and in our 

considered view ~his ground fails. Ground 6 states: 
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"'Thr~ L;.::arn_,:::;d '!':rial Judge faiLed to 
0xplain ~he meaning of the mis~akcs 
conced~d by Constable Bryan w1th~n 
tn~ context of th0 ~vidsnc~." 

This ground was not pursued. The learned trlal judge dealt 

adequataly w1th the subject. 

The other ground men~ioned by counsel was tha~ which 

dealt wlth classificaLion of the crime as lS required by the 

Offsnces aga1.ns-c t:h·:=:· P·2:cson (.A..mc:::ndmFm::.) Act 1992. 

Ivirs. Harrisor.. -R:2nry concedsci t.ha;: the cas~ oo0s not fall ::...n 

~he category of non-capical murdsr. 

The victims wsre kill~d in th2 cours~ or furtherance of 

robbery and by vir~ue of section 2(l)(d)(i) tns applicant is 

guilty of capical murder. In th~ resulL thcr€fors the applica-

~ion for leavs to appeal is refused, the ccnvlctions affirmed 

and tl1s ssnt·~I2ce of d.£.a.t.h imposed. s c.ar~ds. 


