IN THE COURT OF APPELL ' '?§’iiif

SUPREME COURT CRIMINAT. APPEAL NO: 24/92

CCR: THE HON. MR. JUSTICE RATTRAY, PRESIDENT
THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. #R. JUSTICE GORDON, J.A.

R, v. CLARENCE HMARSHALL

Mrs. Arlene Harrison-Henry for Applicant o

Carl McDonald for Crown

April 25 & May 16, 1994

sought l=ave to argus six grounds of appesal. The first wwo
complained that the learned trial judge failed o dirsct the
jury on the issue of manslsughter and this led wLo a miscarriage
of justice. We granted her leave o submit on the othar grounds,
but rsfussd ©o do SO in respect of the first tworas on the facdis

and in law manslaughter did not aris<.

Mr. Ames Harry and Mr., David Barreit who wore 2mplo

of zhe 25th Cctobar, 1990 hse dsspatched Amcs Harry his salesmen

contracted by Mr., Jackson to provide security for his operatigns.
1

about 4.30 p.m. on tne said day Dist. Coms., Jalleth Gay

2

a car proceeding from Morktego Bay towards Sav-la-mar. AT, McField
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car, =ach had something ia his hand and on going to the csr she

ohscE

D

mved the two men in ths front sufferimg from wounds to the

{

neck and groaning. 3he knew the deceased Harrxy as “Indiaan® ana

™ - - a0 PO 1} % T = - = 1 : o~ e P T T
Barrett as ¥Securitv”. She sought assistance to taks thsm ¢

came upon the sceng of the acclidenit at Tobiz Hels, McFisld at

aboutr 4.30 p.m. and immediately afver tThe crash., He saw 2 men
running frem the car towards him. H2 recognized the applicant

whom ke kKnew and ke saild o him "Marshall, whatv azappznv® the

'
i d
b

nls step in ap ariempt Lo overtaks Marshzll znd the other mzan

but in vain. He2 called the nams “HMarshall® but goh nc responsa.
He said the other man had a black plastic bag in his hand and the
applicant had a firzarm. Ee had known the applicant for § vears

and knevw he lived at Harzford, Westmoreland.

saw the applicant walik intc her nome, they spoke about the

incident of the killing and robbery and the applicant szid he

was not involved, Policemen arrived az her homs and the

E:

applicant was taken into custody and placed in ths

it

> lock-up atc

{

Froma.,



On 2%th Qctober 13996, Det. Inspactor Joseph Morant spoka

+o the

()

applicant in the Frome Pcolice Station. Thie applicant
expressad a desirs £©C gilve a sitatsmenit and Det. Supt. Winston

Walker at Montego Bay was contaczed. ©On 30th October, 1990

recerded a cautioned statsment velunuzersed by ths applicant,
This statement was challznged by suggaesticns in cross-zxamination

as not having been voluntarily given but zthat it had besn coerced

by beating administsred by Det. Inspactor Morant and othars.
This was deniad. This is what the applicant saxd in the cautionsa

"Him use to tzll me say him cid live
a foreign. Williams come 10 mE one
jay and =£aid him want 30me RORCy.

Me ack him how him going zTo gat 1it.
Him turn tc mt and say if him can
com: one day when me & go out with
the sa lcs masn and taks 311 the moncy
we liecx Him say tC m& say when
him cocme nim going to just vakz the
gun. Me say to him say me can’i do
that bascause a ms agoe iana trouble,
Him say me must carry him gor show him
the routa, whare him can suop the
car, Him laft the job in Dacember,
18889, but w2 still move., So last
week Wadnesday night hom meet me
by Rose Stresz, and say him gcing no
take mengy LOMOrrow SO me must carry
im gc show him tha route. Him say
m2 must meat him down town by thz
Chiney-man pla ce where thay make
plastic bags Azout 1.00 p.m. me
meet him down thers, sir, and we take

~ s/Clazrence Marshall

Witzs J.H, Morant Den/8Sgt

End of page.
one of the Ta-TAZ bus that was geing
To Montego Bay and we come off up
by wackfﬁglﬁ znd w2 walk go up
about thres (3) milss up Coranwall
Mountain Ro@a, Me pass some people
whey me know and me cell to some of
them, We stop along ths road and we

ses a car coming aad we stop iit, WO
go imside & it. W2 come about

guarzer mils down the road. The sales
man stop and tock up order at t

last shop. The salss man come back

in the car and dreove off. Him a



in his

defence

Ydrive a gwaan down the road and
Williams Turn and say ©o me, him
a wait until when him come out

of the area fi mek2 a move., When
ws rgach down the main read 4Aown
by Mackfield me sse Williams put
out a gun from ocut of nim waist
and him waited until the caxr past
the snack place & ¢ him point th=a
gun at the security and %ell him
o give the gun hkm hava and the
socurity start zo resist and
Williams sheot him inna him neck
and bim cook our thase gun from the
sECurity waist and same time T
sales man sStep on tThe brake
the cz2ry and said, ‘Jesus C
conu ago kill m=? Lnd Wi
Turn the 1
shot b
shoot
tha bag wiih the mongy.,

P - -

some of 1t put into his b
anc we come cut of a
Williams give me the bag
me must carry it. We ra
the read. Williams ran
and me yun behind him.
c¢h n=zar down 2 bush
take the bag and say
can't stop f£i share t
so him say to mg, mak
in the bush becauss w
togethar, it toc szusp
Before we split me as
where me wi sec him &n
mE must not worry, nim wi
me and him Turn ons way an
turn the other way.
Me got lost in the bush and

Qe
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a cow pasture and me walk unt
o _ .

o) i
me coms out on the reoad,
Me reach Pstersficld and me turn,
maxge a left turm baside the post
office and stop by & girl nams
Cutiz. HMe saw that she was comizn
©o her gate and she said to me sh
was going to town. M2 go further

down the road, maks ht turn

sy T
~ =]

and walk until me rsach by Hartiox
3 r

Me turn and ¢go Pip
then to sSmithfield.

Me stop a2t a old lady me know for

a2 leong time, Miss Coke agﬁ after

I was talking to her mh sze the

car drive up and four {%; policemen

came out and held ma.’

the applicant gave an unsworn stat

dock in which he said:

fment
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"My name 1is Clarence Marshall, I
live ac 161 Darling Stre=2t. I
am a Security Guard. ©On 25%th of

October, 1990 I wasn't at work
I wasn't assigned & firearm. I

didn't plan any killing, I didn'+%:
plan any killing and I didn®t kill
anyone sir.'
Dr. Barrington Ciarks performed the posimortem examinations

-and-through gun-—
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on the corpses. Or Amos Earry he found

shot wound that pass=d from lefr to right in the asck passing

-

through the fourth cervical vertsbrasz. Ancther gunshot wound in the

left chest that penetrated the f£ifth intercostal space passing

through the left lung through the f£ifth thoracic s2brae and

<

2xi

r.
(2]

lcdged in the right armpit.

David Barretit succumbed to & bullet wound that passed from

Q,.

left to right of the neck. Botn men died from gunshot wounds they
sustained and in =zach case death was almost instantaneous.,

On the facts cutlined it 18 readily seen that manslaughter
was not an issue that cculd have baen lefr for +tho jury’s
considaraticn. It was a case of murder or nothing and the defsnce
raised in the statement from the dock was an alibi.

The prosecution“s case was founded on thae evidence of
Constable Bryan with some support in the evidence of Sharna James,
3 school girl of 15 whe said she saw the applicant and one
Mr, Williams walking on the rcad in the district of Corawall
Mountain on tha fateful aftsrnocn. She afiterwards saw boih men
in a white motor car driven by the decsased Amos HArry passing
through Cernwall Mountein. The prosecution a2lso relisd on the
cautioned statemaent of the applicant.

In ths cauticned statement the applicant spoks of meeting
Mr. Williams, the conversation they had in winich Williams intimated
his intention to commit rocbbery and sought the aid ¢f the
applicant in identifying the victim; he mentioned the use of a

gun to which the applicant said he2 objected. However, in
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conformity with the pre-~conceivad plan, the applicant met with
Williams, they travalled together from Kingston to Westmoreland,
stopped and entered the motor car with the vicuimsand the
robbery was effected and the victims exscuted. They £led thse
scene with the spoils of the robbery. The applicant, however
said the shcoting was dons by Williams. Constable Bryan saw

the applicant run from the car with a2 gun zn his hané. The

]

applicant said he had the bag with monsy. If the Jjury accepted

the cautioned statement, there was a case made out of a common

il

design to rob with the us2 of a lschal weapon. If the jury

accepted the =avidence of Cons. Bryan indspendent of the cautioned

statement, then the fact that the applicant was ssen lzaving

the car in the company of another man and at the tire thsa

applicant had a firearm in hand and twe fatally shot men were in the

abandoned motor car, then hers alsc a cas=s of common design was

established. It was suggested to Inspector Morant that th

o

cautioned statement was obtained by tho usz of coersive fcrce.
This he denied. The applicant in his statement did notr support

the suggestions. Ths voluntariness of the cauticoned statsment

was beforzs the jury as uncnallengzd and it was thaslyx duiy ¢
determine its truthfulness and the weight and value to be given
to it.

In his charge tc ths jury the learmned trial judgs told

"Now, the rules of law in ralation
to confessions or cauticn stato-
ments is that it cannot bz used in
evidence against an accussd person
unless it is free and vecluntary.
It must not have besen induced by
any form of threat or inducement
oxr by any promise of favour aor
by exercise of improper iniluence.
Well, you have heard both from
Superintendent Walker and from
Inspector Morant that neither
one of them usad any force by way
cf cross-examination.



B

“It was suggssted to tham that

tareats were used, a wire whip,

but vou have no evidence from

the accused in the deock and
cross-examination does not Dby

itself establish the truth-

fulness of allegaticns. You

must have evidenca to support

it. But bear in mind, the burdsn

of proving that the confession

was obrtained without inducemsant,

1S on the crown.

S0 if you accept Walker's

evidance, if you accept Morant's
evidence that neither of them used

any inducement or cthreat or beatc

the accused, then that statoment

would have boen proven tc bo free

and veluntary. 8o, you as

members ¢f the jury, have to

decide first of all whether or not

the statement was made. Then

you heard evidence from Superintendant
Walker and from Inspactoxr Morant

that the accused man did make that
statement. If the answer is, yes,

the accused made iz, then you ask
yours=1lf next, was it free an
was 1t voluntary? Thare again
yvou have had evidence which is for
you 1o accept or otherwise and if
it was free ana voluntary, then you
decide what it means when you conme
to revire. I will give you a

copy ©f the statemsnt so that you
can look at it once again and

then finally, you decide what
weight and what value you attach to
that confession.

In ground 4 the applicant complained that the learned

~——

trial judge erred in his failure to direct the jury in law to

deal with the cautioned statemenit,; its meaning and its implica-

tion., Mrs. Harrison-Henry submitted that she had no complaints

a -

zo direct at the passage guoted above an n effect abandoned

&3
=

this ground.

The complaint ;n ground 5 was that the lzarned trial
judge's directions to the Jjury on the principles of common
design were inadeguate and misleading.

The passages impugned are to be found at pages 169-170

of the transcript:
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*Wow, in an offence invelving vioclence,
such as a robbsry, if killing easucs
during the commission of the cifencs,
as long zs it can be established to
your satisfaction that ¢ach person
who took part in the robbery knew of
the likelihocd that a3 firearm would
be used, then if murder =snsues, all
are guilty regardless of who pulled
the fatal trigger. So that is
what the principls of commeon design
ig all abouit. But in orxder to find
all the participants guilty of
murder, you must be satisficd thaz
each cne of them knew that the
other one had & firesarm and that the
firearm, it was contemplated
between them would bz used either o
e2ffaoct the robbery or Lo @scape
apprehension aftcrxy commiting the
robbery. That is what the principle
of commen design is all about. When
two (2} persons, two Or mOre DPEersons
embark onr a joint enterprise each
is liable criminally for acts done
in pursuance of the jeint enterprise,
if it is established to your
satisfaction thact 211 of the persous
knew and contemplatea the use of
viclence, whether it is by gun cor
knifa, if killing rasults all of
the persons can b2 found guilty
of murder.

W=zll, the only evidence from the
accused in this case is that killing
was accomplished by the use of 2
gun. ALt close range the bullet went
inte the neck of the deceased

perscn and it is a matter for you

o infar from that what could have
been the intenticon of the perscn
who discharged the firearm. Tie
that in with what I told ycocu about
the principle of common design and
then you must be in a position to
say that you accept that even if

the firearm was discharged by ancother
person, there was a common

agreement or intention between that
other person and this accusad man to
effect & robbery and in doing so,

it was intended that the firearm
would be used if necessary.
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“Remember that it is the actual
intention that you are seeking
to discover. So here again,
you take intc consideraticon
what the accused man said by
way of an explanation. He has
said that he didn't take part
in the plan. He never agresd
to any killing. It was at
most, a plan to rob. But all
this falls back on the common
design principles thac I have
indicated to you.”

Mrs, Harrison-Henry submitted that the werds "contemplate”
ang #the likelihood that a firearm would be used"” are mattsrs
that contribute to intention and the lezarnedé trial judge failed
to adeguately address this. The direction, she submittsed, ought
to have gone further in crder to assist the jury in determining
the intention of the applicant.

We have read the transcript and f£ind there is no support
for the applicant's contention. The cauticned statement clearly
indicates that it was in the contemplation of Williams that a
gun would be involved. The epplicant did not seek to withdraw
from the enterprise, but he in furtherance of the plan travelled
to Westmoreland with thg author. He said he saw Williams produce
a.gun and held same for som= time before it was used cffensively
and he did nething to disassociate himself from the use thereof.
He continued in the plan after the men were fatally shot and sven
enquired about the sharing of the loot. A factor in the jury's
contemplation was the evidence ¢f Cons. Bryan that he saw the
applicant run from the motor car with a gun in his hand. The
other man was seen carrying the bag. The inference could be drawn
that it was the man with the gun that shot the victims and his
statement casting the blame on Williams the jury could have
rejected. The learned trial judge in a fair presentation reminded
the jury that the applicant in the cauticned statement was saying
he had no part in the killing. He was involved in a plan to xob.

Common design and intention received fair treawment and in our

considered view this ground fails. Ground 6 states:
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This ground was not pursusd. The learned trial judgs dealt

adeguataly with th
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: subject.
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dealt with classificacion of the crime as is reguirsd by ths
Offences against ths Person {(Amendmsnt) Act 19%%.
Mrs. Harriscn-H=2nry concedad that the cast aoes not fall in
the categery of non-capical murder.

The victims warse kiiled in tho course or furtherance of

rokbbery and by virtzue of scction  2{1}){(d)(z}
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guilty of capital murder. In the rasuly therefore the applica-—

cion for lsave vo appeal is refused, ths convicticons afifirmed



