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Th,)y ~¢11 r~'JOh llr;;. Tnlsin \~altQ~ t.he 0l·)(~l"a~ol·

...
(:r')nccnlcd n :';Hh~'m;:h~hin~ C~\tl'. He UJ,\ntl:~r~'l to gl) t ~hO;..l(l or the C'Jthor

alcr'tcd, l~t('JprJ(}.l 1.1;'0 Ciar in \~hich t..h,~t=t ha.d been oaCil at Jt'cl~Lab611oo
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\lh110 lacllH~ c:-.':',1rt(,~d rl'~)"l th,r: en}" on~ or· tho riv··· (not b~il\- ei L:h~il"
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and lhese n:ppl i Clln tG ...u, a:-e lH)l(l (\ t di ~ fcrt!ll t 'Po in tt'i in S t.. J\nn ..

, At: lh~ tr1r\1 ho fUl·a Howe 1 J ~ I:'i t tin£) wi th a jury in tlte

Circuit Court DiviGion or thu Gun coJrt between July 10 ~nd 27.
j

I

1978, on un indic tmcnt contiJini.l1B t\olt? count~ which rc}lntcc1 to the

n1ul--dcr or the l1oJO pol icemen "~ho hud l,.~cn l{illt..1d, t.h&~ npplic~nl;s

wore convicttH{ ;tnti Gontal\c~d to ut:!3th. I,
I

'l'WQ grouncls of nPPc.11 for: which le.'lvo to argu~ \Je:ro'

sought and otlt;ciineu \/cra r1ut (l,;\·wal'"d: in respect. ~f the C\'l!plicant,

Su tc 1 i f r ~. 'rhc:r \lQl·0 1),$ follawB:

"1. Thorcs ~uu:; no ev:idcnci:l or Common tJt'1s:.. ~j~
to implicata yo~r ~ppl1cant sutclir~c

\-/ith the ofrcneic of Hurdor.. It is
Gubmittcd that !the evidence on the
COlltrary cloGQ ~littaQst tha t the appl'Lc Den t
wa~, not acti.ng :1n concert wit.h tho
p,)ra(Jl1 who til.-ed a shot.

. I

2. That th~ ~vidcnce rclatinB to
idti&lliti.c~tion!"ltlS fUfldumCfnt~l :and ""0.13
ro~nirQ~tly improper ~nd in3daquate in
~o far as your~A~plicQnt Sutcliffe ~as
conc~rnad.. u :

!

~tith reo:~cct to the olhcr Cl.PtJlicl\.nt~ different ground:s ~el~e

GubmittQ~ but two of thu~c were oimil~r to those urged en boba~r or

lh~ applicant sutcliffe.

The rcm~ining thrco wore n~ fol10WG':
I

"}. 'l'bc 1",~n1"rLt~d rl:'r·1nl Jl1dg~ erred in 1,:1Y!
in ~umittin~ Q,vidcnca or an offOrle;.·
or otr~nc~o nl1cGcd to, have boen
cO:11nli l;tc,lcl by t,hr!J f~l"[llicant tlnd oth(~rs

in the Fa r iGll :0 f st. 11).}':"Y, pr-i or tel
t;lJI~ 1"'0.tal shootiuRfi •

I

It. I~l~c convic t10n of tl1u I~.l,pl iean L ha .ring
be (;0 n l)Lol:3 C (1 t mn1\i r() s tlY1 u ponthe
1)\11- pOl" ted ic1al\ ~i f iC:l t ion of F.xhihi t :;
(LDdyts Seikoiwrist w~tch) ~nd Exhibit't (GalQ x·10[1; wi Lh blua stone) by tnc
\·ri tnO!iS '1'£\1::510 ~1:l1 tel' .lud the testimony
or Constahle Cunute Hamilton that these
articles ~QrQ1 roun~ in tha pOG5~3Sion

of tho ~pplicnnt, th~ v~r~ictB CGnnot
be ~~pportcd ~avina ronnrd to th~

. ! . 1
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leArnod tri31 judge. We wou1d, in doing so, 1iko to pn~ ~ribute
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~u1ovant c~idQnc~ wbioh, it is
sub~iltodl was ~nreliab1Q.

5.' Tlac 1 i=.nrn~d tr'in'l. jUdge orr\ld in 18.""

II rlllll~ r~ 1~~11 [~ t~[ ~~rJ 111
a1tern~tlve v~rdipt or msns1nuchtar
which, an the cV,idence. it waS open
to lihQnl 1:.0 r"C)turn."

i

I
:Ill tho 1.1ght Qr the Ciround.~.. whieh woro debnt.ed haro.e UG

!

i
it becomou nec~$a~ry to rehcur~a in s~mowhat more uQtn~~ tho cnta1oguo

CJ£ cvent:.a wh.ich t.hQ jnr-y W~5 required: to consi.der in eUIJIu:rt 0' these
I

to hi~ id~n~iricotiQn of the importan~ i6~UOZ or fact, h~~

I

comprehenaivQ co11ntion of tho cvidcftFO ro13tinB to those iSSUQS

In ~hc 1nlcro~L or brovity,!hQweva~, we propdse to ado~t

the summary or· the racta ~hich ap~car~ in the summing-up Jf th$

¢hD.~g\JG.

and hit) e):po.r.;' ti~n ot the r(}1ev~n.t l.n:w. .\. t pa89 626 he" B ~id.

I1Th~re i.a !\ (lit.Jt.c,ict in st. l-la.ry \Jhic h
is IloywOOt\ 118.11 land in thnt district
r&Dided two youtig mont Ev~rton Clunics
anu E~arton Morgan and they 8~Y that
on tha 10th of July la3t ynar th~y ~BW

riv~ mQn at the :homo or Evarton C~unioR.

The rivC!J men lJ."ld t.rnval.led or
~ortain~y left those pr~miges in a
~8Ug~Ot motor car and th~ time at which
thi.G ,b1uc. pcugeg t l'inn~l,. 1.e tt those .
prcmi~o~ WAS estimated by E~orton C1unien
$3 bc~wo~n ';301~nd 2:00 p.m. Thora ~p
ovidenc~ about ~hich lhere haa been
cQn~ldQr~b10 diacu~sian and with wb~~h

I mUG~ ~oa1 whon tho timo comeS as ~o

whcthc~ or not' ~he$o ~wo Qccus~d were
two of.' ~l\oGe fivu men, but E""rton liorgGn
~nid th~ r~vo men w~re aoen by him to
havo (5\,no ill th~1.1.' possession whil.a they
W~"'Q. lllt t.ho.aa prom5.scs. lie said. h.~

actu,nl.J.y Ko!1\-1 th:c accuQQ(l ",hom he ~as

83.ying i.n eour t: :Ls the nccu$ed, SntcliJ:'£o t

wi. tl\ II gun 0.1:. his s i.de somewhero in hi.s
'\11418 t anll t.h.-:l t ihB snw tllc )")a'rGon w\\Qm
ha waG snying ~n court is th~ nCQused·
B~rre~t w~th a:uun at one ~~me in biG
~a~Dt And a~ ariothcr time in his h~nd.
~G I sny~ ~he quection ~~ to who~hcr or
no~ h~ can be bo~iBvcd or ~hat weicht 10
to 00 givon to!hio eVidence thnt ~t waa
lho Aocuscd Sutc1i£fQ and the accu~~d
D3rr~tt is ~nm~thlns whi~h I wi11 come to.
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ljtha prQ:J~CULion' tJ 01):)101 flJ ... thcr, is th"t·
j

tha.sG fivo mOil IUteJ bo,r.:n 6o r!kin6 to gut
petrol f~r ~he motor ~nr ~n~ f~und them­
~t)lvcS nt fon tUballo lin st .. HQJ."Y .Clt wh.~t
I think iS6nmQ~hcre between ~bnut 4:00
o· clock. f·fl"'G. Tills,tol "'Jul ter 6C\1(1 :Lbou t
4 : 0 tel :J c: It nil Q \-1nO ra't\ her s t ~l t iOn t\111:1 the
hluo Pougoot d,"oVQ 1~f.l1. Fivo nJC11 \oIero in
t h!1 t blua; Pt)uaeo t. tI,lnd; 111'::;. 1f/1il t..:~r s" j. rl
thnt hQr st=-.tiOrl \01:.1::; rohh~d of money. Shr·
'1;~S p~roon~lly rabbc:tI: of j ~wr:ll~ry ~ln.l in
th~ cour~o of th~ robbery ~ll five man
d1~ill ~y~~ I:unli.. Ona ~r lhaffi put, tho gun ~ 0

her Gid~ nnd sha snld! it io tho nccus~d
Sutc1 i fro. Ont? mnn t~"o)t the g\~n 'inrl 'hi t:. l'1

n1:\Q in his hc')d \Jho had bel'll disobeyincs tl:e
COtl1m,~nd of tho robbers to lie dawn a.nd 3h~

Gnyo thn t mlln ,is th~', n.ccu:l,~d 13~rr~tt nnd
~c~or~ing to Mrs. Wnl~Qr ~g~in I rAmind you
I wi 1.1 llav:! to (j (101 ill Boma det~ i 1, \~1 th
t his " 1./ 1 ti enceo f 11r 3. : \1:.\1 t LJ 1" whe I' {: !,.i h t"
purports to 1d~ntiry the men but the proQ~~u­

tionG's:cQ~e aoes on th~t the riv~ ~Qn csc~pod

from tha I,rcaniao::J' of ~ll·S. W:ll t~l40 in Lhis t lU(3

~~UBGot motor c~r h~ving beon ~t the ntation
in th~ ~gtimhtion of Sybr~nt ~il~on tor about
t,lcn ty minu t al2i tin th£- (!$ t im:..\ tion 0 r Hrs. ~ul t.~r

I ndd it. up to some thine like t~n to 1.:\.JQ1\"e
minutes, Ann M~slt l·l~ltel· snid. 6he chl~u:;ed th.e
car fnr s little bit, !tha car turned in th~

O(:ho Rioa clir ..~ction 'lnd nbc \-/.7:nt t'\l.ong to the
polieR ntntion nt Ora~abc~s~ ~nd mndo n report
to the policc_ i

The n ~x t :-:; t~ e l' i rl ; t 11 (j pro:3 l: C'U. t ion' f) ca. ~ c i G
th~, t Ornc:nl~e:33n pol ic" r~u.lioocl through to ;hc
st. J\ n n 'v D9 Y F 0 1i C Q ~nd S ()nJ ~110 \'/ ~Ie don 0 t
h~vc ~h~ d~st~nce botwo~n n~. Ann l 6 BAy ~nd

Or IJ. c nb " S E C1. 'b \.l t \r/1J ill"a t (J1d i t. i ~ 0 n l h (,) mt4 in
hiah\.,ny an th,; nor t.ll CO\J,st ~nrl I nUl 1\0 l;.

inv1 i:inc i\n~ of yl.'U a~ntlt)men .1nd 11)di~3 t~)
}1ut the rnila~ue i.n, hut J:)rnnicn i3 r~thor u.
small plncc nnrl you }'Jrobably h~vn gone ArOL:nd
th~ iKl··.nd m~ny many timon.

The }101ico ill St.~ Ann'::; BAy il'~ thu person
o r l~r. Dud&~le, I don' ~ thi n.l( I \·,ill C olna b.~ .. ck
to him, ~h~ pol.io\J o",id, ho h';lvi n~ got thi.5~

radio mes~n~e wn~ try~na tn cont~et nunuwar
Dny tD .l..t'JAy the: III~OSr\C~ 1 !\nd just t\bout lh~·n

he snw the motor cnr \'/hich ho h~lrl been told
tlbou t goi ng throuah the tcn·Jn or S t.. Ann 1:5 r: ay
wi th fi va mon nbo:114 d, bnt\ he eo t on tho
telephnnc and npckc to, the e~n t).eanan We:! no\··
know .to be' hi D t.:lql1ad-~a teo tlt nUllaVJay l3uy
poll coS la l: ion, to SJ\Y ~ c:\r \-11 th fi'\tQ Clon
ia b~adin~ in your dirGction.

Tho n~x~ thing we ~now is th~t,t accordinG
to Mr. Dudd].{3, he t.l~tle tl1e cnll 11. t ~bou t 4. '10
p.m. t\nri \of~ b ~Vr: l-1r. n'alm~a Drown soying he
reo F1 i v t3 (1 the C t\11 1 h U t

l

not ~ t. If :. if 0 I). li1.
I

lIAl. ~uu p~~ 4al~1:5:45
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i
Iro C."'1VO il; 3S 5 •.3:3 p.m .. th:lt ho llctlli-"ll:r
rt>ceived ;tho c'111 from St. I\nn r B B,t:;\y. f·o
tharc is a lime lnpsc in thoSG Lwo v~rsions!

but one iml\ei~IL~S th·:. t these peoplo "re
.givinc us approxim~~c tim~s.

Then wa h~,v~ th~ incidttllt D.t Hun.n'Wi1~) Day
police stgtion. Tn;th~t incidant we knc~

thu, t five men h~l! lQft thlj motor c~r uncJ~r

t.he rlit"ccti,on - let i mQ UtSO ;1 neutr:ll wOI"d ­
of thrao polico orticors ~nd entered th~t
police ~t~tion; Lh~ra ie no eontrovorsy that
shr;;rtly aC tct"' lhel'o :\tlas the C:(Unmc:nCi~mont of
th. ontrY into th~ ~Qlice sl~tion of thcso
.persons, th~ro w~a ~ha fi~ine aI a gun cr of
i\uns :'!nd th.~~t thre¢ !people 1!\Y' dt:~d - t.h: t\'IC

persons referred to 'in t.hQi ndie tanent ilS the
doce~scd snd iAno thc:r; man ide-n ti fi url ~G

Novillc Smith. Four\ men who had be~n in the
police station esc3p~d, this tim~ not in the
motor c~r in which they hnd comet beoau~u the
pol.icc hnd t!llcen th(l\ keys :;l\-/BY, but. in Q'n
Escort 1b9tOT" C,:lr. :ln~ t.he prasecu lion sn~"$ tha t
Q t Discovery Bny t snll\e four mi lcs down tl"J rOild t

Mr. lrorbs:s hnd It:fl:. his e~~ au tGiclc hie home
and wlH:on he \-Ins ::lppraac;hing it :an ESC01"t motor
car - a 'I,hi to Escort; - caRlo UPj ono m311 c; alUO
from lhnt Escort, d~~:A.r.df)d his kays, h~ cave
them ovor, and thi9 man hnd whAt ~PPulrad to
b~ D. gun ~i th him•. Jlo snid there were o.t; lcal$t
t,,,o other penpl e ':\lruitt \\li th this man in the
Escort, 3nd thay all !cot into his L~ncor motor
OQT and drove nwny lQ~v1ng tho Escort motor c~r

behind. I

Tho prcjS(:cu lion :t::altQ5 us n ext to Lillyfi old
wnich wa nrq told is 50ma ~ixtoan or Gevo,tecn
n\iles awtty' ~rom n,scojvory B9Y I but which ~ould
mann trnvcllinc up to: Bl--O\.,n I G TO\in ~nd on the
'road from Bro\ln' s Town townrds n~fDboo. That is
the !.\rcCl of l,i.llyfield. It was not yt:t d:~rk
,01 though nobody 3"ll v e UG tho time 1 ~nd I think
thnt rr~m our own ~xpurianco w¢ would GllY thut
,we cannot plny e:rick.ot. in J~mnic~ n t nigh·.. .
no\.withJ5t.an(lin~ whnt is h~ppenin6 in l\ust.;'u1iui
gut t-\r. DOI"rick JI,,'lt.1all tQld un th'lt he W";1.tS

W£l telling erlcltot nnd he: waG .~b1.e to 080 l:.l,iB
I,ancer mntor c".1r cr~l.3h on tho l'oi\d il,1; Lilly.!'ield
atHl ~rter the L0':4nc:cr cl·llsht;:rl ~l m~n camo fl" om the
Lancer, ~ppro~lch(Hl hi~l t rlemJ~nded biG kcyo, tooK
away his t~ndraver ~nd drov~ away, and hG
identified this ~nn 3~ tho Accusod Sutclitfe.
By that ti.ma, h~ s~ic1 ~ i t ~/lJ.S t.hree men who
went off in the r"nndrQvG't". \'Ja:: 9rc told· lho.t the
noxt limo "'lr. nalsi1l1: sow his L:arulruver "IC,S th6
same uvcnin~ ~t n ~l~cQ c~llud K~m~, about three
toilos :lT1fl a half a\"~Y: from Wh~l~C it: hild b&~n to,l(ClU 1

it wos itndamnt;ed j. i t Wl1~ by lJ m:"1rl hole. rhis
WI\S on the 111 t: c rl r ternoon c r tho. 10th JuJ.y.

\~c nro "tolfl by sera""9nt ~tcLoi..oh tho.t h~ went
off at nbout 8.00 ofcloclc: tb.:lt night with 1 pClrty
or poliC:l!rnen, and he wto1'nt. up into lhia .:"1,"\1,). of
Kama. lie hi,HI il lnrcc :ClI·med p:...rty '-\nd he
:Je"j~~hcd I ~nd on 'th') UlrL~l"nOOl\ ot Lht: 11 th of July

'\
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wc dlGagrce wi th th(~ arBumcnt:. wl&ich were r:t.i::;od. it is not for want of

which \10 hove roc oi vcc.1 from cnnnaol \-/hO! nppeCireti in this r11'.l.t tr..°r 1 ::lnd it

c 1:\r i t yon tho i ~ iHl r t •

..-l.,

uvv v .... <t ........ u

.'., ,~

G.
i
I

• I

ho Itt,,,, thra~ men in ltho buahell t Qnrl from
uhoro they ,,,r.:l""c! he henrci f.unrirc... Thu r,~re

"/:)(; rcpe~ tad by the :polic ~ :"nd \'/hl'::n tho
'[iring died dC::HAln h ..l !round t~o men dcr.ul. nnG
ml),n wi tb 1\ aubmachinl) (un ,'\n.d nmmuni tioTl.
:lntI tho C1 thar mnn clenn; lh~ third ml'J.n h.!
c:~nnot S~lY Wh"'lt hn})Ill~thi:d LCl him. Thoau '.. wo
man he-vc fieurud in lthin r::aoe in :l G~rLl\7.. n
WAY, ~nd we h~~rd the n~m~s D'Aeui1nr ~n1

n1 !'\ i r, r rOld t j, III 0 t (;& t i.me • lil". P' AG u il u r 1;1nd
Mr. K~lth n1~lr~ •••Then wu QrQ told th~t at
J".10 s.n) .. on th~ 11 t~ Ju1y, Mr. Hamil.ton, U

}1Qlic~ conl;ttt,hle. sn~ th& accused Bo3l"'J,·oth on
the rO'l,tsic1e. Mr. l[i:1milton was then
tl"Q.vcll ing in tlul l3t.lmboo B.·own':s Tour1 '1J"'L:'l\

and he GE\W th.is nccuGCJd t Bar~e. t t by tho .~iide

o~ the l'"O::ld t ~)n:1 he ,tool<. D,"lrr\!l:t into Cu.t~tody't

:llld h~ ft)und n \40f..lg "net cor t~, in nr· tic1 (lS t,li I; h
tho ~e ellae cl BIlrr ~ t t • ' ,•.b 0 t.l t t h i ~ I will t. all
you vary much 1~tor~

Hr. l1cI<al12.ie ":lhd:Mr. \-/hi tchorn Lolc} you.
or Ge~inc th~ nccuscd Sutclirf~ in the Spring
Gard~n urUQ on Lhe art~rnoan or tho 11th July;
they 6~Y tbay Gnw him with u ~un c~rryin~ in
1=\ bunch ot: h;lnanl1s, ~nd Q"\~n.tunlly Hr...1(: Konz.ie
hold the :a.ccused Sutcl.it'Cc .,,\nd h"Jndod him Over
tn lhll polioe."

H~J we- 1?1sQ ~Xrl...,:ns Our npprecia li on f(\r tho gr(! '=' t RSSi.S t~ncG

J l1:r _ t. lIt i n~H)n liubm'l ~ L¢l1 in 6uppor t: 0 f hi", O;rQl~ncl 1, th~t:

,~
\

ii~
:;~
:IJ.
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.~

i~
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t h '"1 t (.Ul:1 P1.:"i:l t (I £\ v 0 i t1 c ~p t ur E: 0 r I' r r: v fJ~tap J'tr e h [~ n 5 ion hi) d \\ e c n

Cru~tr~ted by ro~uon of tho dut~ntion or the fivo men; the quo~tion,
of :.n:l rlll,,:u,ii'ltion or withdr:-J.w:ll from thf! jt.'2int cnt~rpri:sc could on'ly

one e tho ri v 0 m~n wQ'rl~ t:l]tOn in l.:J po 1 ic c cus tody the p1nn 9.1". oGo,~unmon

c I~!~:!,;pr 1:;0 t~l·m.i,.nl1.teu so .~l~,!~ tl:H~ f:.>.!? t ! th;l.t on«. person tOQl~ ..l1J'tvan t.a.g"'r;­

or cr-1~i t 'lli:-,; e{~ ou som~ nc t done 0 b~ ann t~~.~_.c o..-o:d:,cn turo.r, vi z. tho
I

$hof")t-ing of tho l)ollccmun ,wou~d not l'""'l:ro3IJactivcly have thl: e{icct of
• "MI. ... I • ill

.:\l'isc Wh~l~':'!' the j.oint enterl'lrit~il h~a n9t huon concluded .. t... s Mr. Wit.t~l~

on bah:llf or t.h~ :,lPfl1ic,·\nc, D,"'1.rr~tt m~d'J l.he ~·Lmo point tit; ili
I

t":on'\taniont 1:.0 l'iQ".\l wi~h l;his l.5rounli in :it"c::tpoc;:1; ()r bot.h. lie adopto\l

th~ GulJmiasi,:)nt;; of H.... ~tkin(\on i.n t.h1G: reglll'"c) .'r\nti :-\d.lt>1l th~,1; the
'j

Ito W~13 urco(\mt'\l~ing him () C Q-Q.t.l v~n t.ur~r no rCiI~rd25 t.l1~~c: k il.l. ings.
ill ... "I

···~Il~''.: . I

l ~ .~
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I ~1.
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Qppllcant. nn~~ett; h~d done rl0thing nor said anything to indicate
I
!
i

t.l.~t. he Wl1S a~tini~ in conceI·t.. '\lith P· ..\eu1iGl(" who dilSchnrgl;~d tlls

l
i

GUbmacl.l1uo gun i.lnU killed lhe (;\iO lUel1~

i

It W.ll; tl1'guad 011 behal roe the llroGOcu ticn who Were a6ked to

....._,

i
rt~sfJond 1:.0 theso ~u"Burnc~nt8 by these appl ienn t~, thA t the !'iva men

!
who ~Qt ou·; in the Peugeot motox- Cl\r from ClunieDt ho~c;,~ i:1 st. Har-y

I
dill so on 1~hcil- jc)iJlt venture," eMch being to ~he kn~,Ht{l.cdge of the

~ .......

c:ol.\tinu:i.Jlg' ;It the tirna the men \iQ&'C cJi~rected into the !lullO-'Jay Bay

~ut(lrl'1"'i.9(~ that 1). Ai.tuli.iu.' us~ti t.he fil-a~rnl which was in th'l join.t-

Polic~ St~lion by the valleo.
I

It \~aS. in continuance of that joint

,,~~_o,,:;!?> .
_~·.·I

.~~..:>
~i~-~
~ t

Thi~ joint:, venture cCl~tinucci a.'ld waS--------------------o t. h c:l· :.Lrmed wi th fi ro \trmt.i.

pO~:Je.s:sion 0 t t~ht: 01. hers in ()rd{~ effect their eGcQPc.~'~he cther$ .. ,

;

hi\l1 clono no t.hin{l to 11isassQciut~ them:.iolvea from the joint VQntttl'0 :lnd ~
.... 'I ..,..

unuor t. ho cloc tl' in" of (~('Hnmo

-....
ue l:i a.ble for

thr.: uct 01 t.hc co~Q,,·ent~.2.I..~h«!' commQr. Vent.u:r"fi waa x"Qubcry witl}
-., .......-.....................

the UOL! of r il"'C 1.rrns -ond pre) v~nLion, 0 f I~PP1"ehe n~~ ion t if nec~~&«rJ' by Ii

I

applicn11ta by llot.. ll Hr .. Witter nnd J·n." .. AtlcinsoJl nre, we Lhir.k, nttr:u:~ti\le

i

I

I
t;t.~ usa of t..h~:-"i(o\ fire~rm~ "lNith ~"'lbh fOl·Ce 'ole \l/f.a!i neCeS!381"Yi tbiG

I

I !
elCtended t.o l)CCectins their c:nCOIJ In tbe circumstl\t\ccr. of t.ho

iUiJl::Ult C(lf.e thl;) m&n. cQula not be said to h:!vc beQn t:ll~en into police

cu s lou, in ~\.lt:h a m.:\1f.'c1." lha t \tlOt,J.lt \1 f'(ec t 1vely and the cQnniJon deai«n.
I
I

I
The a ...... LtltmltnL.a which \·I(~rc rOl'f;~fully dev\1101'Hld on b(~h(11f or the:

I

but f~11QcioUG. "oith~r couno~l w~s n~l~ to produce any authority

which f;uppor't.od their VropoGi tiOll. "11hc: l.!lw ~Ji th raciJcct to eottlD1on

ricsig-1'1 in Wt}ll ~utnblinhl;!d.. 'ole X"'(:fl.;'l' l'irS&t to the hCl;Ldrlt;lti/ in

.j

•• t.i ,

t

l

I

!. ' .
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tll;>.!: , wrl:u:. t:~ ,1;\,19:. ~r ,more pe.T!l.ons. agx:,:· e.. 9r

otrqnce ~1J'\d t.h~t ~BrQ"m\!!nt is carri.ed, ~\1t and

~PA.~""~_ ..... OJ t' .... I-V Url_ ~tt... _ t"~!t¥ '7!tkt-· ... '..:P9,----

the Orl·~n~e cntnmi t.t(;:ul. then. Ci1ch rcrCion ~lho takcG an active ])Qrt
I

,
h. V. AndQrGon and Morri~ (19GG) ~.

02/18/04 15:45 FAX B09 922 4318
.~'

_.the cl.·)tllmi.3~ion 01'" Lh~ oIr,::r.co i.o i;uilty of th:lt orr"nc~. Such n... '. ....
IH~~'i3(.'n cannot Lc c.onvicl:.~·d of 1.he £u~l orf~nc;c ulll.cns he is prc!iirnt

..
at. the c()rnrniS~liot\ or th~ acrC1i\;O 4l1ld ;:lctivoly ~~d.SI C~~3 \1nc1 a~§:j..I3s.s

in iLG corunls~ion.

a ... ~ _ _ __-L.&..IlIIilIO

Th~ lcl't~ncd I~rial jUGlto &~l P:'ll;G 9116 of l.h~ auml1ing-up dealt

wilh the mattt=.'r of C"ommon clL'!::;i:;l1 thu~:

A'!"~\~,(~:."~,:",,.!~.•~~;r.'l .. " ~~':"::'~:='~~;""'~~""',''''.'' ......~~ r1ij;"'~(~~""~~!':7,L',"' .. ~Jh.' "'if~ ,~ " • "•.'~' •.•...:'l':".,.. .. I .,..--- " 1- ~ __ .=-~ ,_ ..":
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11111". ,t·or\::pman i\t1~ mo'nli,)c:.rf3 of t.he jury. the
Crown opon~d nnJ t~lrl you th~t th~y nr~

relyl11(;; ul)()n '(H')r:lmon c.le!iie;n to b~ able t,o
prove Lh.~ Ch'lrCl:! C\l;tlln~t t.hl: t3ccl1.:"4cd.

'Whore two or nora pcruonn naraa or joir

(

tOitath::l' 1:.0 cornrr.i l!:... .!,;pac i fi corri:nc.e ~ nu
thilt o.(fonc</ i~ nr~~r;"/'::l.rc1:-; cou\C;,j.. l:.toci t!'cn
u.ll par;.-.nl'\~ \':hi'.' ,It;roii'' to comn\i t th~

or-r~ncc~n(l who :JL~re l)ro:st:nt ut: the til:" when

l
it Y1:\o cOlni.litt.cr~ i~I\ ..l wt3r,: ~c.:t.ively nSfiiating

. or ttidinr; or ::tb~tt.ing in thu conunisGion of lha
otfen co arc 0'1UI.lllY (::uil ty o.r tb.~ fUll
t'lrronc~. :::Ilch p~r:!ol1 Vlho hh$ Cmb:ll-1t,:d u110n
~L.ho joint eX'irnirul1 :an l:ox'i)riGa iG li.)blc for-
tne L,\r:tS (\OUI) ill 'in\r6U~nCc .of t.ha t, joi~ t
Gil t~rrarico inclut.l.i llL( Ii. ~\) ili ty for unus'ual
con:i\!~llh'HCCG j r thvao COllGc:qu.::n.::(!s ;~ros.o

frot,s tilt.: fI{;r,::od joi:nt on terpr iso. I r h:JW~-~
OV\7:r on,} Qr the t.ldv,~nt\\.t'crs go...c..~._b-'~.~·2~~~~t
has been ~xpreGGly pr tacitly n~rG~a a~ ._
pal'1: of I;ho C':fJltil:10U ~(~utorl:,risc and comrni;:; an
act. not D.ul;hori50u. by the olh-.:r co-£ulvcnluror ,
those other co-udvontuTGr3 woulcl not ba li4J.blQ
.tOT the \1nt.1lAl;ho~iuc~l .:lct~. In ev~ry cn·~~~ it

.. 'iL tho ·)rov:\nce or! tllf..} jur -;a fidV7:Kg rs:;'~

to th{~ ovi.\~neo, to: tlctermlnQ '(to' y w. f"iC
vl2:rc·-th.! fict:'JJHi 0.. thO Cl)mftluu aile ~fprl:~u em:l-. ---.s~cond~y, f!hol.b6f' wh!.O(C i·Jt.25 donl: W.~G pare or
the j<S1bt cnt\$l~pris~ 01" wunt b~:rol1d 1.£ :-I~

Vl3S. Uti ..It; t ah,,",ilthotit:\!Q 6y fh ... t Jo:Lnt -
on~prt~c. 7
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I To nmount to mur~er th~ prooceution must

(
prove to your s:.. tiDtaction so th"l t you C1l0
rl~H)l /Jure· th.~\ t tho c~mmon d':}G ign or tho ~.o in t.

; ~nl·"f't,,--it.1e inc:lu~\,,"'d thQ usc: of fJuch force
i \.Jhi.c:h t~1 Lher kill or I O'lUS~ 51.)1""ioU8 hi.:\rm b:t the
I· vic tim. In ro1.3 t ion: to the ins t..{;nLc.£UiQ'i _.in~

-, o.!tlcr (:0]11"0\'': a c.!\sc?, of D}.urc.1.cr tho· prQ~:.u.t.ioJl
i ..~ ruquirod lo prove i sn tb'lt yOll t.nG j\tl":r _~.'1n

~~'(~l~~~:nrsi';::tJ\tit:'fivc7"ltlon fncludine the .4cctA§eu
sb~cliffo ~nd including the accused Barr~tt .or
~i~h~~.gt_~homt arme4. th~rn~~lves with eun~

. t,o the )encn-lledgD of ~J1Qh othel:' ;:\nd ae;4'~cd to
''-. ~o nut 3ntl rob pC1":;OhG. of thoir paGGeG6iot1~

?' 'Jnd, I ropent t " nd ::'l S P :11" t 0 f t hat g onorn 1
/ nerounJcn t thitY ~lIr~r.Hr expressly or tnci t1t
l upan c~ch :~nr.l ull 0 r :tho follow ing m:l t la:rl"'!i;
\ ono, th.~t they would ~tn.lIce USc of lh,"jir ~1l1li in

~ t~" course or tlLo rQbbery resorting to Gu:;h

I nmount ot foren ~G ~~S nac~senry to ~chi~ve
the robbQX"Y .':loci two,' ;.thrlt should th'JY or 1ny
or thorn "J5C~\pe from t,he .&Cttn~ of thc robb,)ry,
they would USc their !lo~dad firc~rmG to

-</pr~v,~nt :l{)prehunsion ;by the police:! or atl:~l)ody
~15e by shooting ~ither to kill or to C~U3C

o'~ril)tIS bo·t ily h~l"m I ithirll1y I th" t Lhosu men
t,lould Cf')n tiJ"IUO t() Ij id

j
~,\n,l c om tort ."\nu oup:?ort

onch other in tlh~ir b.id to esc!.\p~ £1"000 th:!
~ S(:c:ne (If robbory until wban they h:\d rotu:.·ned
~a whnt they consirloied opparcnt security. It
W:lS in pur!Ju~lncC or th~t :tgraement th?t tho mnn
\'/1 t h tho yo J 1. 0 w b:l it, :13 0 met i rn.:: s r 0 far 1" edt ;) ')s
D t Aculi.~r.. tool( fJ'lom ithl1 t b="'g rl .subm~chinl!

JJun :Lnd fir'ort .(J I: C0t15,t;\ule Dillen ").ud
COl~::;t":1blt3 Ftlirclou~h int'!n(linr; to ltill or to
CSlUSC s\~ri('Ju~ hor] i ly h;lr'ln ~n,J lhi:i shoo t iil~

~Ins in orde~ to ei fQct th~ Q~C :1pO of
co -;v:1 '1~ t1 t\~T'oro \,/ho h":}rl \) ecn de t:. '1 i nnd by t.he
polico nt RUtL~wl1Y Ilz\Y:. You must bt) BIJtis;-ic:cl
nbout nll thOfiO thincs before! :;oy the
pro~i:cution c:ould 'Prove murder in thifJ ctl~iO
~aainst oithor ~ccus~d.

'!']iO fivl~. Olar. ,-tho c~mo up in lh.'1L lilt:.e
T'(n~i~OQt motor c,~r u:.\sl st;oppCJrl l)y threo r"rnurl
1101iccrn·ln. Cunot:;;blo lD~own told you tJ\:'lt h£3
h~-\d his· firenrm in hi~ ~.')nd. If thora ",n,~;
ir~d~cd :~ pl~n bj' l h~ fi ve ~~rmQd men in th ~~ t C.".lr
tho t theY "IOtlld rctti~t :-l11prchr.:naion by
rt1scrtintt to thoir r;uns. o1,.~k yourselves •.::ould
1 t evor' h~ in f~hoil'" COD ~Qmpl:\ tion th" ~ th:t:
1Jo1 iC\1 upon \,lhnnl they: m1 eh t h:1I)l)cn to f .ll~.

mi c:h t no t 1J n 1a -,rmetl? i! f you Ghould O::lY t ba tit
could b.~ .·\1~ul i ntlcIJltl WflO in tha con tcompl'l t j on
a f l her i v ~ ,""l 1"mtJ (1 men! i 1'1 t h ~ t e ':1l,"' t h:.l t "1n:f
~()lic c~mc'ln \oJho tri ed t~ stop thenl waul.} in .t.'lC t­
be tlrme(I t \/11:\ t would thoso nrmod men h.'1 v~
P(t:; i ~ledt 0 c1 a in Lh..-,~ c c i 1" C il rn G l'\nee::;? vIol. 1d
th&y b~ ned id inG 'rn¢ro'ly to dl·r,\\l1 thLlir Gun~ t

point them to oc~rc aft th~ nrmad police cr
\oJoul,i it be their cl~cision to shoot their ~tJu.y

ou t·~ It it; you th~ j,~ry, h:lving rcr;~.d t,: the
.~v idonCi) I who hl'lvo 1.0: 1;.:-,y \oIh'\t WtlS tho scc:P&
of tho commotl rlooi.i~n t : if you find lh~ t the 1"0

\o1i\S ind.')\,:(J r\ C(,mmon uc.tiiEn. I t h:·~::; b ~~n !!nid
I

"

V~!~O/V~ ~~.~v r~A OUU ~~~ 4JiO
h'

9.

"'0'*« ({iA~'~>'"}!i'9"".I.) ~.~,,-\
lIP t", .. •• 't._ .-~.'" ,I. tI -.' I

UJ.l\ .. rUJ:) .. ,t'.KU.:J. ~uu

"'":-'

. ,~ ......_ ·lll· ...".'~~~·~~,--,r,');~: •. ,11(..... .. ...... ' • ....1 ' .. "'. •... ·~l·· .' ..I;~



c':\nnot b~ f,':\ultod. 'It; is inll")or\:.~nt to npllr ..:ci;:\l.a th!lt on ..~ of tlu: first
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tholr robbery, usc every

·S08e1 ·QCld ·~Ia

1 t is ("In in'3~c~lp."tblo inr~t"cnca lh::~t

......

\

0'0."1
'-/\

~I"i·:l I thinl(. C\uito ~iGhtlY th:.t th~re must b¢
r!l'~Y C:'L~~tJ whare t.h~ jury ret.~l rlriven to the
cO:'1c:luGion th:;\t thq common l)urpoGe or ~dven­

tUl·~r~ ~xt.(fn(lad to \evarything thl\ t in r.~ct

oC::\lrrQrl '\ n t hu ¢ O\.\rBfJ 0 r lh~ l-aid Qr to
p~rmit the G~t~pc cir the m~rgudor~ without
fc-\t'" "r :ilthGr:qtl~nt !ic.l,,)fiti fic(~ti(Jn. '.:/ould
t1.r~~l,tmen who hn(l ~ueccl';~rully cal'tied. out
~ ~obbcry on a SUn~RY ~rtern~on drive
bllthcly ~lon~ on ~h~ m~in·highw~y running
.frl:-m ~hQ NOJ:'th COf,\S,t 0 r J~m~ic;a pussing
ro~ice nt~tion oftc~ police station knowing
\~h"',t: polict! cQllununl:cDtiono in 19?8 i.n
J F\r:aie 'J nro 111c.0 :J.r1!i hevr.: fQrmul·'\ ted no pl:-ln
or ;lotion ahnultl tho polico rl.~re to
chi~llen6t1 them? f\nd if thJY h~d ~uch ~ pl:.\n
"Jhr,t would tIl"" t 1"1.":\11 be? This i & i1 rq:\. t t.or
for :'l011 :\tld !'-OU ) lone to d~c id \~ .. U

.....'-..._-------------

BollI

th is \ th~t thotie man \tIC·t~lrl, h~vinJ2~ comp;l,:-tGd
I

No com!>l ~in t \-I;t!-; m':ld c in r~l ~~ t ion ttJ ~ h~ Ji roc t 10n 0 r t.h\: l.Q "J.rnotl tt"i:tl

endoavour to :'Jvol\l nrrEtJt ~vc:n if 1:h,...t inv,)lV~rl the' \tse of firC::1rnJ,
!

,1 ud ~ 0 . in t h 1. ~ r C' f;0 r c\ ,,l n c1 we .'1 r c c1. c nr ~y Q f " p i tl i -inthn t tho ~ e t1 i r ~ c t ion~

it follows thl\t lht! pl.-;n "Jhioh t.h,~ jury: must h."\vc ~ccC')fJtcd ;tmount~d tt!-
l . ••

t.ho. t /\11 fi vc Dian weX"Q ~Arm.c,l nnrl th·'" t ': th(;ir nli:;.sion \-1-'15 robbery whio~l

consider~tions for 111·~ jllt':r \'JOttld be t.htl ac(,pL': of th('! pl~n :H~ it

involvcl1 those! five m"n on that SUOI,bY; art~rnr:Jon. frr:hQ ev:i,nencC1 GhOl./3

whie h eo.C 11 h" d F1 n d \./h:i r: 1'1 C' r'l ~h k n~\I \, h ~ ',0 t 11 £I r "J.n !l in h i ~ posse :3~ i (,) n • G'j t
I •• • ...

these riva 3rmccl m~n ""!;\tld not t"~rncly ~urren\lcr tn the f1Q1ice; th\:\~ ..•,,
\

they wou1d rosi~t ~ppr~henAion or c1pt~ra with the "De of the wenp~ns! . .. .. • .•

in whic; h f ire:;rm~ wr:r e lIslHl.

"""
involv~d the uno or fi ro',rmll. \ Tho:r d iei commi t ~ robbc1'ly n t !·"on t::l.bcll (t

N-J \
~. ....--_._-

to rob nnu thtln to ourrt~nclor if ..,nd uhc~ tho 1'01..'1. cc in t.ervcncd. f\.;:

on tho abc;urll t'GGum!1tion) it: :>£)~':rIJU to ,,!t. tl1·,t the plnn must h~vc 'been

The !lrgutnon1: put fpr\.,ard by lol-lrnc.~,l COltl'f."~l !;)r the- ."'IJ!lJ.icllntG is bi\s~d

nun.;\wa:r DilY th" ".\11plics.n t., nu t~lirra, \/!:{S ill p.':;'t50Slii an of 1.1. fire,'-l"m

~~~.:...,,_.~~'~iII'".'~"I ""u ,
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l~···
.lr~

I

,~~

I

One or th~m ~ven nro~uced ~n id~ntific~-
I •

.---------_lfl. .\~I.............---_-~..~'"' '

Wi! ntin t Q t h a r I.J :1r arth (! c ~'U" j) 11donC I) r t h Q
!

;

th.;t.~ ri;"(.·~l'"mt:i 'oJt)ulrl b\! ~ra1JRhl int('1 IJl.:ly in order to
I

-----...- ...

ho:td , n'I~n fl')r th~ pol i.e (~."

t hnt he U' Al~\lil~,r

l';.:,r tor th~ pl :In fOr U!tO 0 f '~hc fi r(}')~UJ to c~cnpQ, bu t lha prine'i.plc

nnd t\fl4; r th~ c,:,r W-:1S bt-ouu;h t to t=l h~ll. t. by the pol icc 0 rri ctJrG it

i.3 G'qu;111y npf..11c·.,1Jlc to him. lie W:r13 one of lhose \01110 I)o;.~rtiOi!),.t~od

~,.J

In t.h" 1'obbcH'Yj' he to,;' W'10 OIrl1lc'!' It :must h:lV~ b(J~l'i ~tithin .I~f{

"L'he conduc t (~I lb(l men ,If l or Itho 2 hOI)t i till; t ( ..') {11GO relt:!v~nt

o lh~rs dJ·(Jvc tha c fl1'f ;"...,,:t.y ''''i. th llh~m fill. vIi. th r~~pec t to the nppl ie a.n t ,

WllO nccos5.!lry to d'is,"'I:l him; 110 di,l n?t :3\\rrendOI' his rir-c~rr!l. One

who I
t, r t h~ i r tl U UIber/ \-1 aa It ill c d () n l he :J C C tu~~ ,. W:"\:3 n1S 0 r0 U::l rl t.., b c in

~voirl C..:lptul"C hy tho J~,olic(L. 'P.h(! cusi.! of R. v .. f.i:'ll'ry H.~i(l (1976 )

(~~.)
'......."'"

--....--------------_._-----

l'HJSS~5Si on 0 r n rir",.~ 'Im. 'rhll man '\lb()! Wt~TC O~: •." t~d in the fron t of

from t.he COt1llllt:ln ~nt~rl).t'iG"~.

lh~t :;I.::i p.\!lt or ~h~ ::i~r:Jl~(.;y to C:JC~J.P~ npp:t"ohut1oioll by ~ll:.~yin[~

ti.on card in S\1rt'or~ ·;.c hi.::1 c.:cntftntion. The jur-y mu"t h·lVCt reE;nrdcd

th\! Cilr intirn°.tl":d to 1.ht:) police th..\t ';tl1cY' wera ::tolct1el·~ o:tnu .. Ifth",y

h~d COt1cQ'o\letl in the -:~:\rry-['\ll =t GUbm~Gh1ne ~un ,n~l \-ll\~n he ret1'"'it:!ved

zugpicinn an·j lh.\t :\11 five ml~n ,"(~r,-: ~'lrty to the IJ1:".n t\J e:,)c~pe.

It its· r~:d'iOl1,~,bl(.? t:) i:'l!Ul' th!\l the- ..... tha~i wt1re 4\W"~r(! t!l'"lt D I J\(:uli_'ll"

u:-sc th",'l \-h~"lpon to .:tr:J(!ct ~.In €·f.jC~~I>tJ. : td: .,11 ov(:n't:s, non~ of thom

I

i. t ! r ~ tn t 11 t';" C ~, r :1 tun... :1 t h.'\ v (: l~ ~ r: n c 1 C~ ;, r tothe In t h·~ the i n t c, n decl t c.

COil t. ~ Inv1:1. t ion

l~J word Or canduc t inj) Ie't led tit,'] ~ t ha....y '''CJ''C tl i :;;'''::iSOC i.0 t l.ng tbcmnol v e:;

n r., r r c l t, i t WSl!) n ';1 i d .hit t: he h .0J( I ell) n,,' no l h 1ng' t r.1 .') h0 \0/ t h ~J. tho \..1n D

I

i.n t:hil:; CO!ll\~ction. TIIEJ (jViU~lll:e nclr.!lI~l':u OhO\-JCl thClt after D1AI;uilill'

\

11,\\"\ cortlm:lnd~Cl~OU t.h~ t~=1r he l)l:(:l~OTlC() t~ tho r~mJinr.lcr or his colle01£,,;uoD,

!

\

_ ~-..~.~~~.:--;. -~.~:.-,-.~.. -.~.-~"":'~~.f.'"!~~'--"-.........-.~~.,.....-:'t'J'~ f.! ' • .'...,..,..~~, ~....,..;•. -r-;... -,,!'Y";:" •• '''~'~~''~:'''•••••• ' ••:••• ':r.,'·. '...... r.'" '1 .... f' .' J', .1···.·· (..". .~'" .'Ii: .:l·';j··~t~~"''''.'''·''''''"-,, ~. .. . '.' .'. . . .! . '~I ;.": • ,.. ~-:-:••__ .......~ """
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"\ol·:-re sUJiP()r1; orQ 0 r a tcrroz'iljt orcanis,z.,. ticn,
tl·.c !. R. J\. \:lHl t they in lc,ndcc1 to 1':.111 the
0:" fi c~r COltlrll;:lorliIlC the ot tcrburn trClinin~ camp,
A Colonel ~tovcnGon; th~t they in th9 a~rly

h'·.ln:"s 0 f }\I'" i1 8, :19'7l " nrrn.::d with \ltc.~pnnG
thC!y want to hio h:ouoa t" ]...11J. him. Oue 'or
tl!t~J1'J r=.lnas th~ hull. Colonel stiJvon::.on
orTctu:d the d001" 1 0' Connill f:hon Gho t h.im ue~lCl,
r .ri lllS tlu"'c~ t. irncs'. 'l'he three man le rt the
f!i': .?n-:- to~C' thor.

The thl·Cl: ot:cuS,ctl TIU t r~rwli\t-d tlifrercnt
d~! r(~nc~s. 0 I Con~ti>~l n11 ce\!d t h:l t:. til i a [! !lpcll:'Jtl t:
n:.r.)nc '.Ins th~ one Iwho intan(h~d to l~ill

CCllr'n,,'?l g tavcnoon jl th'.l t he hnd cona 'tsi til hJ.m
to th~ hou~E), no t lin ll~n'liur; t,e) do a.ny harm to
t:lJe Colon cl j arul t.,h:J t wh un the door bC~FJ.n to
0lien. ho II"u1 ril"cd~ t Lhe: door, not C41)Qctit'l~

t.he uu] lc t.n i'.o p;o ,th.t·O\lI~h i t. K~ne' is story
"'~I$ th:-. t 0 I Con' ill' }lo.d GUe~C3 ted l~ldnnl)ping
the CQlcJJl vI (lncl lh:j t he h~'Hl aono tl") tho
hCluca tu do j un l tJl::t t. He h:ul htttln =t.~ t:onl(lh~d

\/lh~rJ 0' Con~111 r il"lt -d th 0 r rtvol vcr-.

<T9

I
I

I'

109: wnu rqt\;)rrcd to in Ar-gumont.
I .~~

"'-':h;QM~~' .-t~~o.....~~_~~_r~yj~~~~~~&r~aJ>0 ,..~
c u:t1 Y~~t9.B;C ..~. J1~:r....,..,.~.(\".1~~~p~·,e..8.Q·O 51:0n~o-r' .
c (':.t..c,p..~.~~!1.....JJ.,~$:.I).!'!L~u~h ao r;:volvers and
kn..~ ~~S--?'-,~!li~~i'!;!~" 'lt~t~~r
t 0 ·t:h~ ,v elm t thore is If\ "Jr;\~S '1
11k~11'hocid-'tfi;:x't~'''in''''tiiQ''1I (J)CC i·tem;;£~ and

··t "f ~~"-'"·r-t'~--t'" •-""~~f;'f~~..:~..._~-~2-,.~~,.,ft~'1~~YJl.J7tIllI~\!r~t'!.t;;gol~ ~.
~1v~nt~rors will USe h1S wen~on in a WAV

whl~(:lr·\/:Lrr~c:iuG""'e·~(l~';th~"lNl$br:rouis·irit~W,r\•
r r·..·(Ine~i:fr""t'fi~l "'"O"'ntur'ctrii'"'"dcIT'~r~

.t{i-(i$~I1-~;vciV~iitI''''''kTI1$t'he"c;;:r.~
the" 0 I:'lio;:i.i:-.ti'-d~( ti'"'O'i-....S\irt·oiLSmffi Ul"y
W'l s" not 'l-iri'fai"'tr(rdw:'liy~!t£hijm'''J~iii\fs~-=D~~iUit ted
Qf"'mur·~cT-"~·"b\it~"'-wfl"'l~l;"e:-..--.,~·~..~~t~·~~""

...... _'••__ ......., - If" ':0:1 1\ ........,,~;.::~. ~ ...~A~A

:l1~u(~!!.~~~..'.:·..~~ t~~~,!-1~~!~.,.~W~~w4t
c·'~.~~.6,q~, ....SC?19,~_~,,!{(i!r~~~{,~"!~gl ...~¥')~\~~
d'J i1 t ,h.. ~.~ t.!}.~ ...Y...?-~t~.~...rn;~"!:1.~~~~,m~ r ~Lsr.t.s..;s~,~

. cn"s~41u':n.c~£.''I. ~.~ ~..~E~.l.~~.~~.~.~~~
p ()::s11e8Gi on ..,.\J r.. _lhc.......Q.t';.t:.~.Jla~.l;ve~:wc ':~r~on:s~lan 1"a'lno t .....

"ltD .~ye,r~,~~~,~~n.~~~,~".f~~~~....~~!~t'.~
or ~~ r:C3 ,~ 1l)C;.~ .. ~n.tq;lt):1..;'~R.~lw1;~tn1~.,t~~q?;~ib')\A.~,~lk",
wr) lilt!, ;> toh(~rwiatll~·biJ~look\~d~:on~a~Q.~U~.:l tiAre
f')'<: tors ...

"11I": ·

diatitt~uish~,bla from lhe': cil"cum~t,~nc\.~5 of tlh~ pX4cscnt C~~~. In th-lt

C8:lt? the ,31>Pl ic "" t :J'lr} 2 0 thcrs (0' Con:till ;tnd !\:In 0) :

!.ft3 Al·c:, or lh,., vir!'., Lh.~t the C .:;0 of R. v .. n'lrryT~ SUp.r3 ..

ell cJ no t r.U:~Si5t th c ....~ ppl i C'ln ttj in :;.\ny W:JY .!l$ t h:1 t C!lSn is cnsily

tt~

~
62 C!" .. App .. n.
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m';\l!c ~ny statcnlent ind7..c~llin!; lhL1 n;'llur,J ·~nd SCOP(! or .'"1.ny .ioint unt~~pri!jo.
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Tltiorr r,: rut) r,. t. r cr pen to v r f uc t i 'J" 0 1Y•j1lnn.

th.c! .",\llhu rity of H. v. nt~Cr.:f:r~t Pit Cocn(-;-r 62 Cr. lLpp.
"

Jlj\ft'lr u. crime hl~:3 hv-:n cc,mtni tteu .Uta'! bcroru
t'\ pl·iol· "lh l 'nc1onm,.:;n t of the common r.h t~rl'risfJ

1I1,"!.y be fl)Ulld by :\ -JUloy th<::t"e mu~; t b~ 1 ilJ my
vic,l.;-, i.11 Lhc :.J11~;(:ncc r:,£ cxccption:-.:.l
Ciz"l:um::;t;lJ1CCS, :1clmuthinr; mi';;ro tJi':\ll a. me:re
mon{·I!.\l ch;"\tll3U or intenli::)n ~~nd rJhYGic~l

ch:lng~ "of J)l~,,:cli by tho:;c l,l.osoci,-,1tcs \~ho ,wi:...~h

or lhis Uict\Hn.

W.~.f.R.•.11~•.,t p•.115. 116 ~l"n npp,liod. l\'~ cit..:? tl1\! r,:!Jr~v71nt ~po!'"f..i{')n

R. 212 in which ;, rlict'~rn Co)! fjll');ln J .. f,. in R .. v. "'/hit"hol':ic (19'~1)

j (,:1 j n t ~n t c: r p r i n,~ nl\l5 t ~; l'In 0 n::" t r n t c by '-10 to. d 5 or nc \:. i. ,)n t h ~ t h air.; no

Ol'r.'pro:\ch rC~i'Oc t~

In OUI- .iu ....1l:rn~n t, n porn:.1n \"ho ",'i~3h~:::J to silQ"1 his wi thdr.:tw"Jl from n.

Ihe flIlllollo'"HJt rJut him5~lt fnrw",:,,&j u.a ·~n

C PI)onen tor I. R. fi. t,~rroris t", lt~!:inid
the. t h~ hf)d hCf;lrtt th-:-. t thL! I) ther t\-/O t who
""J t"l;,)tl itl th~ S 'Jmc ho t~'l ::!$ ht~ d ic1. \-iero
:'- :lI1r O.r t. .:::r:.:; 0 r til ':: I. n. Aro nu!"'in,; lho
";- lIon i. n~ t n f t: ,~ r i J;;l h:\d .,1. 1 c,-, t t () tl r i u it. the
d ~ci.·!.::c1 t,('1 .find out whcth~t" they \-/crc what
] ',:"'"; ~\ 1 GO S ~ i P a '1 i d t: h~~ t t h (: y war'? IIc
~·:>ul~h t them ou t j pr~ t~t1d ~d to be 11

!;!.'t'IJor t~r h imuf)l f; r,')und hi rnsQl f 10 t in to
t ':\ " " 1:. l"' 1 '\1\ t:J It i 11. t h '2 C'O J. \:1 n c1 "1 n d
i ..!vi.t(;]~1 to GO 'Nith lhvrn to do so. Ho
~'~Tltt riot inlcndil1(; to t~dtC pnrt in 'any
ll~l (.l,\~ful .:1C t bu t i t1 the Q:<P~c t:.\ t iO:1 tha t.
thl~ other lwo '.4ould r')va:h'11 th('m~c,jJ.VCs ttG

h~mb'~tic t~l~~rs, not doors of dC3aly
d:)ed!3 .. II I

th\~ witn(~::t.t~ :>o~ :Lntl ~·\'!C c~vi.d.:ncr~ :13. tl' tho scope of the joint ventura

Fnr from m'.ll~it1G nny ~u:;h :'.!.'i!;;crtion, thair dcfoncc "/~,:; :In ~libi.

~ppl iC:t'M t~ \o!i}r~ !lot aqt'j":\ll yo li:',bla fell'" the cortun133ion of lh~ of fonce.

in t Q 0 PC1' ~ t ion .;\$ , in ·,·hl? a:-1/fJSl t, ....;.11 b\l t fou r' t? D C Clptd from the GC I..!n~ •

in3t~nt ca~e neither 0: th~ ~pplicnnL6 wont into tha witnes3 box nor

s;'l:id th-lt tlHJ .loint cn:crprist? lHH1 b£',::n f.r\.l3'tr:.lt,~d so th~lt when

.":ll1~l ~:li.d th?1t h~ W-:13 rL)l r)::\X"'t of ttl1\t joint ventnre, but 'il\ th~

Th~~ mo~t conSl'i'cuuiln r:~c:t-or- W:l~ tb~tt in.E.2.~ th&'~ :Jf'plic::tnt wC:Jt into

The d~tcnt ion 0 r thC~iC rn(~n nllit',·.. ly b.t""~IlI!~ht ."\tH)lh(':r ph:'\3C ,"r Lh.; p1.,n

\-1 ~ C ,", n !l 0 t.. t h ("; r {~ r0 r 0, -'!ll~r e (] t h n t the mc! r c rno c t. t b t! t the ...·•· ~

1l D 1 i coli ,"'ld 5 I; 0]1 J1 Ci d t 11 (1 C;' r ~I i t h t h (l Z c f i v .) f tl !~ i t: j, V,~ $ n nti wr:rei 11 t h <!/

prQCCOl1 of c.:scortint; t::'IOtl1 into th,~ police $t~{1;ion t'h~d; it could b~ /
,

D' 1',~u 11 0 r r ire c1 t;. nd It i .i 1 011 1. h C': t \010 1)01 i c ~ 0 f ric t: 1·.'5 t t. h 0 :;c t \010

~. l(,'rl()er :! pn.l of t.h:-.d:

(;J.~~~~~~~~"':-' I· ~-'.""'" ..... ....... ,., '.'." ... • if' •• ," ....... ... • .... .' ... ill .~ .~ ._, •

...,~~.~~.,.,~_ ",;,tb~, '....: ",l:.v..:,.~,.,:,'t",.". '"-·'k· " , ..,;; '- ', ",
_ I. • , ••• 1... • ••• ~. ":',\ .:. '!"~ '~".
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T h,~ t ('; r 1;'_' !..ln (1, t h IJ r i:.' r " r cr·) i 1 ~; ...

, 'J..
to di:';~'u~iOCi~\to t.hC:InCi,:lVl.:l. ft'"om the
con:;clluunc~s t.~1r tt~nd:tnt U~'I')n t.heir will1nlJ
~SDist"Jncc uJ) to thu Tt10t'Ol~nt of the :lctu'Jl
contmir,sl.on uf til '.'. t c 1"" iUH.... I would n:'l t.
nLt~mpt to define too cloGely what mu~t b~

donu in crimin~l m~ttcr5 involving
tr,r tici'p~.ltion in common utal'4wful purpr;JBC
to brcJ~l~ the c h."\ in", f C "\\15," t ion an;.\
rl.:sp'::n(; io i1 i ty. Tlv, t DlUS t '.l,!p,,'!'nu lJ pen th c
circum~l-:t.nc;es of c("o..ch C:l.SG but it aeCrrl3 to
me th .... t t)Uu CS~t)n t '1 ;11 ~lumont Oll!~ht ttl bCi
'-!s t:l~)li~h~d in t\ c~::;c of thi:; l~i!'ld: Hh~r~

pr~ctic~bl~ nn1 rc~sonnblc lh~rc must be
t. i.m~~ 1..1 COftIJnUn 1. C,1 t ion 0 f th,,~ in tt::ll t ion
to ~b~"dcn the com~on purpose from thoso
who ~Iish t() rJiS"\S30ci-:\te t~lcntSt!lvcs from
the c~t\t:JmrJlnt:~~d cr"i.mc t.o tllt:)!:iC \/ho rl~5irc

to cop t innc in ito. ~...Jha t: is 't imcly
cc~mr.lunic -:tiQn' nlUS t l)~ d l:f t~rmi"~d by the rnc ts
or C"le h C.".Sc bu l ",h(;rt,~ pr:lc tic 11.) c :".:tlt\
ra:u~C)tl"",l' ...' it ~ur;ht lrJ b~ :-'.uch cornmunic~~ion.,

VI;' 1·1) \1 or n lll\"'!r wi:;~ 1 t h::\ t ...,j, J.l =;~ r VQ

un,,:qlli voc ~,l no tic e lJp"...n th,,:; i,) t.hor pr.;.r: ty to
tho C:f)rnmt,n unl"lvll"ul. e.:ll\:jC th ..~t i r he
i"r.:Jc,:(~,lti UplHl i L h-.l r!,"'J\.:s $0 W l thou t th~

furlhl)r :lid :.:,n,1 'lGsist,,,,,ncl.! f)f th"se \t/ho
\-li t.hJ.rtl''lfa.. Tho ulll:H·/!'ul pur,:,>n:'j':! of him \llLo
C C) 1] tinu ~ fJ (; 10n e ;i s t h \~ fl It:i. ~; 0 \In .~ ru..l not 0 nc
in common '"i t h thr?.5\.1 \~ho .1.rc no 10ngr);
P':\ r t i 01,1; lo i t. n t,) r 1 i ~h1~ t nit s f 11 11 ."1 rtd fin"1
C.:>U$;()C1tH:nc: ~s." \A

~
J:"
~\
,-
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h
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(1'11 .1 ~i (': C .)nr1 t.~ r ',1 r • h t k 1. nson I g g !" ,') U IiU{'. r c 1 ~\ t ~ ·'1 tothe

i~\;,'ntiric:)'!:j.o.n-o~·.:.J,r..l.:ifro. 1,lli.,L "1",\$ 11\)inG !o~p:lirl \-I-"H3 lb~\t tlt. tho

l .i In cor the i rJ ~ n t i fie ':'\ t ion T' ',1'1" "HI(: ~; \J t (: 1 iffc ':J r:\ c c ..1t.l ~ i n z u c 11 :l

cond it ir:,n by 14\;:~,sor C) r i l be: i nl~ awe) t1 '.::" Lh;'l t, he wOlllfl r ...·1 "10;'1 y b co

iclcnt1f:tlJ,\;,1~. ';:'''0 civili:tn tlituc:':'_C:3 e()nfirml!d lh~ condition or this

f\l'plicnnt ' :,; r~",c(J n:i heine: .':1,/(,)11('11 ... rl'hc ,,,ffic(:':'4 in c1t~J.k"gc of the

par~~e W~3 n~t qui:c ce~t~jn th~t it wnn t but at ~11 events did not

rr. ~~rc1 l h~ c nnd i l i lnl wlli ch h(~ 1~nH n:,) Cl r s ir:;n if ic nne o. ~.noth~r police

'-1 i t.. n ('oJ n:J eo v C f) 'l ide '1 C " l..) (1 i 1'" t) r: ten Ii r 1 i c t \oJ i t h t h" ~a~ ",h0 Gpo]~ e 0 f i .~n

G\oIulJ en conrlitl.\)ll, I~)". ntl·;in~"''-'1r:, t)p,?rofol"c, t;;Ubf1i.ttcd th:'tt this w;:\s

n circumsl;;J,nc<? .."hi.l~h cre:J.tu,i :.~ra ~Lr.H)Gph~r(r c,r unf·lirnf~G.o ::,bout the

rJ~rnd C! .n nd r 0 nd (; r 1']11 :'loy r:v i;.l iz,nce in .Llto t rC:~:1rd un~::s f e.

,!"l~"U·!Jf2'.l c"""n5(~1 ~\C(':f':'pt.(:13 the: C?HV~ 'n:1" C)[ th~ wi tU(!S::S J

I\nz.~llc }!urphy :'\~ l~r.::t·,d~l i~:;h~~~l, hlS'C~~U!.3C! ~;llo ,:.:a111r-"')rtc,.1 hi$ ct:,:"itc,~nlion

t.hn.l the...<JPI,J.ictln t ,:) fl,tC~' \..J.~£i :.:;w~)11an. nut ~~hu sni\.\ t.h~-tt t~~e c,,'»ndition

i

;'I'lr~,,1

'l.~
:ff-

f
.~n.

, -,

or hin fncc playci, nO l'),~l·t ifl .ri,:c~jl:nit~ine hi.lIt; :ihc: rt::'!I\?ml')cr~j hiG eyes.,

....... ." ~ .._ .
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'SO!d "and "lIICI 8Tet ~~6 608 XVd gt':'Sl tO/flT/ZO



T1cri t in lhis t~rouIlJ ..

Ground rivcJ in Whi.f~h tho J.c:1ru(;u I;rinl ju lila "10S crili,ci::;-:-o

15.

,
I

J
91Ct %66 608 XVd St:Sl tO/Rl/60·SOHd -and -lila

J:. t \0: \5 ~ '1 i rt t htt t Lh ~ 0 V\) n t G iuS t. ~l'lr.Y wt, r ~ s n
'. • ... ,,,,~. ill ._., ...

tl~

i 11 ~v i :l .1 nee i n :t c:. r;, ': 0 r mnr &l U l' t' H (! 11 (') not t h ink l h ~ I t l:h ('1" c i:J !\ ny

c v i tl ~nee jus t i. fy i n t~ t h Co i I" 1 ~ ~r u1 l:l PI' r c hen(; if) n ,. '1' hey wCol r c: en C "1 pin~ f e10riB

st. 11.~ry which lr:'fl to thl~ir \Jrll1rr.~hf:noiOfl in :)t. r~nn :'Inrl pr(JviJl,'c\ the

lho oVcnt3 ;'\l n\&n:'\~.'\~y nn:,. It \'::,\$ the robbery ;,-:\t l;tonti1b(~llc in

f'ont:,h~lln in S l. t·1~.trY ytr'fJvi de·rl th~ lJllclq;l"~unc! ::u1d W:.lf:i cxplnn;l tory of

pre j udie i a 1 • 1 t i :.; (') lJ v i ~., \l S l hf\ l l h .~ C! \f (:I n t. G l h;) t 0 c: ~ \J r" r ~ ~1 a t

nl\4nys ·.H1mj.5~ibl~ 1)0 I'''rl~ ur the.? cjrcum~t~ncc.n which may ba rtdr.litt~d

f;'1r r'::movcr\ in limt', in chnrtlctcTt in d~gJ"(~O Flod in 1'1~'cc fr(JrrI the ,
eve n t ~i· n t nl.l 11 n,... t]y n:)y t. h'l t l11 0 r ("'1· m(~ !"' 11or ~ nor i.' 1 u v!:)n C f} tot11 c 1 F.\ II !?r ~

r

int€.'nt on ;\voidi.ng cnpt\,rt-, Jt is c.uC'rir.::icJnL to Add th;.. ~ motive in

t h i:3 ~\ 1)p.l :i c nnt, 13 "I r r .:, t t t \'1 i t. h l h (: C r i tIt '1 •

'l10 c·:\n thvTC-f(n"e" tur"n to Grr;un<J 3 or t.bt·~ t:'l)!)licilllt Bf7l1"retl.' 5

t h') t t h(! 1o~rncd tr i·'11 ;: u~lec: hi'v\ :r~'mc,,,(~,-l the L:' v:i ,1 €'llC e \) r visu:ll

con:3irlcr thr:- ~l·"nlnd (l~t"'7Ulltlll) •..Jhicl1 c~iticioC!d tho \'vi,:1r;nco linkinG

m0 r C! n~ c ~l b ~ S l \ ,L..l nb ? uti t .. At ~ 1 :.l l ~rot r.\~ c~ o.r l h 0 j udemerd:. \>1 e 'IIill

unnCCa5G-'\ry to conDid(~r the '!1V l~f,"ncc in thit t c::c,nncc tion fUlll nr,thinr;

con l:1uctcl1. Tn (;l'!uSt~ (~iIcum:;t~\flc6:-J, tht~t·cf.,t'c it i::; ',/h"lly

respect t~ lhe m;\11u.-: .... ir. ,"'hieh lhi%6 itl,::nti1'lc;ltion P:~l";l,.l(e h:}cl been

ha 1 b~-::t1 .5cvi~rclJ c r i \:. i. t' 711 in thn C<Jtl rnc () f h l..s surmnin~-up 'rii th

mi'!ht h"lVt! hel~n \r,'~lr; .1.i.G.~d.[1·ll{~d b:r thl! dlroct. :.:~nd tt-uthful ~~""idance or

id\~J1tiricIlti()n of this :.Pl'li.c~lnt fr':Jr,J the jury'::; con~idf~r"tlti:)n ;"Ind

r~l~lti:)n to the nimil.i'U" gr':lllnl } ;llJl f~rw~rrl on b'3hulf of the npplicant,

lIlt? ~CC!10 ~t H\Jnn""~lY Iln:r wh.~n lhn peJlico l,fftCf~ts w(!rc shc,t. In

and tho ovidancc ()u,sht nl,t tr) hav,: LJucn led lH:,:c:tUOe it W:l~ wh~11~

).Jnr-.\il· ab011t the p-:lr:1 11(". Wll.:ltev(-l" !)Uf;,.;~.til:.iQn of ufJfL:lirneBS th,t'ra

I~ rrJu ndt; 0 r .:'1 ppe;.).l.

It. :";("Icmn to U3 lh..;-,t in 1.1&0 lir~hl of lh ..,t cvirJcncc t.here \.JuG n":'lhinf~

'HitH; Hurtihy. Th~\t (~Vi,'l"':I1C(J \</£\0 sufficient to put this uPl:1icant on

Dar 1"e t t, i two t;; c nne t.~ .1 cd 1JY ~fr. f·t ~r r i Z 0 n who r 0110 III c d t1r • 'I~itt :.: l' ,

r! .,. ~

,;> == . ..-F: . ....
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f 01· f n i ~ i n~ t. \', 1 ,1 a v ~~ l h 13 {j 1 t l~:r tl.'1 t i v (] v.: r.l i c L 0 f 1i1:1 n n]. 111~h t crt 0 t h c:e

jury mual now ::)0 cr)l1si·!cred •. At p!lgc 951 of th() summinG-up the

1 c:1rn..:~d l ri:'11 j tJdgl~ ~"irl t. hio:

"If Lh(~ ovi"t';!flCC s.:ili:.;fies you sn thal
yo '-' c ~lnrcc 1 311 r (! t h t;. t l.he 1) c C u z ell
~u tel if fo waG 011\1 0 r t.hf! fi va men WI'H)

l:: ~Hn l1 r toll () nt the Il e u g f! 0 t m~) tor c :;\ r a l t h (~

nunaw~y Bay Police Station on th~

F)ftcrn''')l,''n or lh€! 10th July, 1~J?7, but
~ i ttli'!l'" you ?ore no t ~Hl tis f iccl t h n t hr.~ W:JG

;J. 1l~1I' ty t.o ll1~ commnn dcoiBn tr,) $hoo t to l~ill

or trJ cou-:;~ Gcrious borlily h:~u~m to nnyone
who rnight 9.ttcmpt to 1,rE.'\,r)nt their eZea}1Q,

includinr; pol 'iCt=lnl!Jl, or you 3rc 11:.J t suro
\rJ he t 11 c r hew:'U3 ~ p::\ r l y t a oS u c h ~\G r ~ emen I:
or no ~ I then the :Ie; tor :1 GirH;lo pHrson 1 iltc
De '\l;ull:'l'r in olll"JQt; n~~ .,t: t.he pQli.c~~nt~n. in
th(: 1"~lic~ st~\tion Houl r) not in my view be
th~ ::let of Cly,lc: SutcliffC!j it would bo no
(,v';r,..Jhclmin(?; d(~p:!.rturc fr(dll ,ny rr{~vi.()US

common ..\c.'3il~n 1 i r l.ht;'r'~ "/~\S :tuy, in \.,rhich
l 11C ~l C C U .5 (HI oS \l t: c; 1 i f l' C nl i ~.; h t h !). V 0 been
i n vol vc (,l ~"nd the ~c c us (1 d S ute 1 i r r ~ "/CH.ll J
in thane circum~t~ncc5 n?t in ~ny wny be
l"'C::il'()l1silJl-:.~ fur th ..~ nc t: (,r n' J\-r;\~ i1 ~\r itl

:::;heJolinG in t..hc pCllicc st11tion, c.l.UI!

~ute11 f f c twO U1 rl not b (.~ c: u i.I t::r 0 f m\J r d c;' r • n

In tho lieh~.. of that dirccti.on, counGcl ticomcd to h.:lvC

I)l'"(~!c:-rre.j lh~Jt m"1n~;l:?uGhtor shoulcl have be·:-n lRft tor the jury' G

COtl.5ir3r.?r:3tj(:n, IHIt if l.h~lt cour~,o hnd bU'-n lH10I)tctl it l,fould have bean

ope n t 0 him t 0 ~, r g II C the r c n f l crth7) l Lh 0 1 ~ :U-n r; tl t r i 'i1 j u tlg f] 11:;\ 11 put

for 'II a r d a the 0 r ~, i n t~ () m{HI l i.b 1 c ", i lla the n:' t u r l: and C Q n r1t1 C t Q f l h r.:

(lerence :~n(' \.1.n't/7~rr.-.\ntctl by tho ~vid,~llc(; - H. v. ~aJ'l)nt ('196;~) Cr .. L.n.

571.

Gr0\111r.l 11 - rrhis unt:; nrr:;l~cd hy Hr. Horriaon O!l hch:llf of" the

applicr!.nt, nnrr,~t.t. 1\:> l'J lhl::; r;1'"'.)und, it HnG ~nirl lh:lt lh(~ c:)nviction
.... . ~.. .

of til'a "'llp~io~~n"':: hrJvlnr:~ bl!C:'l'l \;'~lsccl upon t.hL" purporlr)cl identllicca.tion

o r $ t (,) 1en ;\ 1" t i. c 1. c..- S 1 t h~ l~ " ide11ceO r t h t:: i d ~ n t i fie ~'\ t i 'J n C) f l h c ~; 8

:1 t' lie1 e 5 wn ~ f) .f C I" It C i i'll :j j c; n i fie :l T1 C C '1 n •i 0 11 C 1'1 c v .~ I ~ (:.. Tl C f~ il S \'1 L' B l\d <hn;: C'd

t,tDG ....Jhf)llyMunGI.:l·::.i~)r\.\ct'Jry. 1\ IH)lict? ()fficcr h,HI l(:tiLifieli th:tt c:l.rly

Inorhitlg r:,f lJlJl.y 11, hp. h~J~'] :.;Jccnnl(?f] thl' nppli.c.~nt on the ro::\d between

D :tmhoo :lnil n~o",n 'r,; ']'I) \'1n • 'l'ho~o s to1 en .') r t. i c 1 c:~ wcre: rou nd itl r\ r£t~

\I:hich thir.; :)!Jplic '·\flt.. \-/;:Hl lJ[ii"'l~ La £:;tautlch t:hu flo'll or blond fr.Jm a

glin5hot "1"11THl t,) his l.1rlklc. CounsE-l ~ubmiL tr.:l1 that: lho ~lr>TY w:1t:;

-
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.. lauf:i::'la. It ,-;~s \;11011y un!:i...... l;icf.3Clol'"y ;"lc<) thi\t

.:.:'t· co,.... lJ OIlly id.~nlify C~Cl"' \'.':\Lch ~"llld (\&:'1"' i:o)d rlllC; by

, ' '': :.~ 1 :li';' (~').r:,n c: c •
, •••~.... """' ........... _ .. 't ....."" •••• _ ••• I' t ..

In ~ cn~c a~ imporl:nn t ond ~.r:.~\y,,~_.g,~-tnis,_.I0Il+ ~ ,_•. '~ _.. I.· ~. , . ..

:.'-c: ~h::ultl t~\~ mor~ CO~~t~llt. HOl'oovor, ,':llthou~h oLh~l'
\ .- _. 0 ~.~ _._ _ \1-_1- .. .'.. .. "_. I""

_·.iccrn \i!!?rl~ present \'lhi1n lhf; nrt.iclc.o wt:ro f\~und, none BEl.vC:.'

..__.. :';' StlPt:0:.. t. Ht~ alJJo urlt.G'.t thn.t (;VC.'u if it \:10re n. r·.\(~t

.. - :- t .ic 1 c ~~ we r -:~ 1" \) It Jldin l} 0 n~; \.~ :3 ~, ion () r tile :J.PI'11. C ~l t! t t h':l t

Gi V' ~ : ~ i ~ (: tot; Q \r Q r u:1 i I'll C 1" C nc C'~ n c) [\ \~ 0 r \Vhieh p1 ~\ C Gd 11 i In

.... :~. t:: at ,;::~\lnt"\Wi:lY n~lY. __.~~~~I:~}~~..t:.r._.th:1L. "'he .l~~rn(~d trial jU~J~c

. ~·_··'''''·\::1.:;c i:::}J\;GC':lbJ.c Gltr~1;'1:l.nl;;-\1p h,a.d rr'Co.J._wltt:~ll he" ~i2. id this

,....................

"30 il.!,;1< your.)f)lvc,: i.f U10 police con:; table t

II.s mi 1 t en is G}'H:HlitiI1JS the t rut h fl.b au t r i t'ul in t5
the j(,?\IIcllol·Y 1-:0ntion'"tu on B.!.\rrct.t ;.It

'
1.. 20 a.m.

and if .\'OU believe 1~1""~. ';/altcr \lIhon sho snid
they a!"f~ hcrli , il~ w(lul(~ IJoin t only to the f:let
th~t it is tho C\c\:u;.~v(~ .!3arr"tt who either .sot
thcl~ diI'ocLly from f1ro. ~!./alLcr or froll1 .t;omcuody
who W(\~:; ti.crl~ :4nd h;:~d t ~l(c n j f from H i~'i. rI~ll t~l".

In f.!~;i f I r.l':1Y :)~y GO it would 'Put him in the
cu r W}J ic h left from fe"Otl tQbcl1e, 4:111d ii' it put
i"iTr:: j;) t'lO C:tl- 't':;,cn :tC lett 11"001 Ponlabcll~ there
w~r~ (l .::;~;ri~~ of Cnt"~i, yr:nl It.IlOW. and I mont ionad
th~::j yc::t''''"''''rl~\_\''t ~\nl,.' I mention thom again: co.r to
Hun i~ w~y Lay, c ~\ r t; (J 1):i.:J C 0 V l~ l'Y D·J.~;, C {l r tor. i 11 Yf:i. e 1 a t

car to !~cmo m:\l'l pit. If

. :- J" 0 I' 1 ::\:i' :i. f,1 l: Ia \oJ l"~' r t: () f t 11 c~ f ~ !H,~ 1 ..-, (: n t \.~ net! un d Q r 1 inc ,1 ..

...... _ .:pute thi:L ILr~j .. jc.:.lt(\l" ir1(~!ltifi~d thO' j~VJcl1erl by

. J')pct1l":~nc(] l'ttt the ::'iiSJi,i.fir;;lnL fact.. wh:lch :.;hould be

,·::.l,U t,lttt t ':l,q(ll1t..; thl! ;.\rliclt:::, :--il,ol~n fZ'(HTI h(;r VJ(':ro two

'.1.tJg t,l.·~ dCu:':rj!,Lion elf ,1l"1:icll15 r'}und ill tl1C: po,S::;csninn

:.,t.. T~\·:~t (;(·inc:i..:l\:rlt:~~ :l."': or ::~iGniri.cancc :"tnd WCHlld

..i'.Jry to th"~ .i.J1(·:.~Ci.tf'~lulo .inf(~rf.:ncc lh::\t lha:.;(!

."j to t·: r.::; II u.. ~ 1 t (. r ::U1o..1 '"Ie 1,'"h. i11 r~ c t, Lh(J~'io ~ l: 01 en

. ~ ;: rn i t1 \:l t. i Q n "r LIt (.1 d j, I' <.~ t: L i. (J U t.. 0 \IiIL :i c h 1 en 1'" 11 (! d c 0 U nS (J 1

.,)wo Lh~t lhe lc;\rl1(:~! ll":i.al j~;\(je hatl pr'oporly fSivtJIl

the l;~ ':1 l·~ 1,:\ ti Dr; to l'e(; (,n t.l J :;'j l(.,l en pro per ty, nnc.l

jur:l ~l'::::' Ill) \.a~l (!:It.ltl.\.:~t1 i.c' do in ~)"l"i.vitlt~ n.t.. :1 lj\l(!

. . :i t: d l, ~ 1'.: ": j ( '. ~ \. l\.:1 l ('.11 c1 r;i n ll.i ng 0 l' tho ~'.i C [U' l i ,C 1c 5

r'QbJ)(J to,:; C,.)HJ d 0:11:; I1h:i"H\ l·.hn (: the uppliC:':.1nt w;::.(; the

.. :! the c:.... ;t' \'!',~th Lho l·.(,JH~r robb(:r5 ~.,nd Wi.iO prQ8<:llt Itt

i
i

\

91~
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neor Brown' .."; Tot-I'n. Th:~:'; W;:-d3 _::\ vieVi l)lJlin1.y open to the jury on

Runaway Dny o.ncl had csco.pcd from ::ullnwny Bay VJhcl1 ha 1InO npprt".!hendetl

·.j.',.

,...
to

f •••• 1 ••• a., , . :'.;'11''':' ·' ·5I.IlII~.':tI.=~,~::=!!=

10.

-:

$1

thCG~ f~cL~. W< :irE: of LJ1C opinit)l! th:lt (,n lho cvitl~ncQ present.ed,

the j\lry WCl'l~ (It: titled to ncct::pt both Nrs. WalttJr and t.h~ p~'llice

o r f i c; c r who r c c c: \r C r ~ tl the i t c m3 ~ ~~ t.4 \: t h r \t1 •

Firti~11y it Wtlfi ~rg\Jcc1 lh.:\t th() nl'plicanl:.'s !'l"'C?SOtlcO nt .'
..-,"

'tli

~,unaw~y DilY retitl::d to n. Great c~t~Jlt on th~ cvitlcncc of Supcrinlc!ltc!ent.

Wroy t ha t u r:-a6~!lcn tor t1 U\1110 t O:-t.tl"a.e ted from the cJ.nkl e 0 f l;1lt;1

upplicr.:1nt:, Dfll"'rC t~t t hnd been fircll from (\ ~un by one of the police

officers at Runa\t'~Y Day. Superin tcndeut Wray h~~d not demonstrated

whnt crital"ii,\ hQ had llppl:i.cu. Photo6raphs whIch coultl huvo UO(!}l

produced in c()ur:. und which \'/oulcl have bC(~11 helpful to the jury hn.d

not been rorthcor··inr;. fiec.C\'U::'·iC the £iutlinGf.J of Superintoltdcnt Wray

V1~rc not cnr"1;lbla of arLiculatit.1S\ :.lnd were t)ot ut!monntrablo it Wf.lS

submittod Lhnt htlj eVirlCr)t;C should be tr'~tlt.Qd tls unr-elinble

c c. 1"' c c in 1J. y :~ in C I) i t: h () 1" C () 11 tJ. C r 11 C i 0.1 i G sue 0 rid c n t i fie.::. L ion .,

Hr. ~1orl"ison h(Jv{(~var frordcly cOTlctJuc:d thn t. thcrt:! waG no' evidence

c,:t.ll ed COlt t ra r-y ~() whn L hi:\1:i 1; t.:{~n ::;,1 i c1 bye upc:r in t ~nd en t: Wr: ..... .Y.

w~ ~trf? of ('~pin:i OH th{\ tot l he ant! 0 l' the; U:ly nl tho'~eh it

C(Juld p~rh!\p!3 rrli~]y h(~ nait1 that.. tiH~ rindinr;:;; or SllpCrinlcTl.tlcnt \Vr;ay. ~

'I/(!rC dCT>E!ndcflt on lli~ In;:':," ::l{)t al1t1 had nol: bCt~n ucmCJnnl:r';",blc, it was

" ~vcr the 1 0 ~; 5 0 It l' U l. 0 t h t~ j ....t r J tor (~ l':~' f' d I! i. m .7\; ) ~\ Wi. t:. n C :J S Cl r t r 11 I; h •

II is c viden c ~ was r= 0 nit i vet 11 it t t 11v l' (~ we r f3 ~~ i g t1 z; on t h I~ f r t\ c;men t.

3urrieicnt to .ind~,c~\te that th~lt rl'n~~n!cnt W~l::; p~!.rt. of c:.~ t,ullcl:. f:;:.rotl

1" rom ~l pet !'" t i G 1.1 1 ~1 r T Cv 01.v C:l' •

H;:lving r:ivcn the mu~t:.cl' (JUl~ b~5't: con.;.;idcrati.on, we arc'

of the vicw th':J.t lhe evit\vnce ae.:.d.n:~il;. l~h(?se npp.licant:'.i was ovcr-
4 _

wh~llhine ::lnd we (;;.1:1 fi ne1 no rQa~Oll' lo dis t urh lho finrlinGs of the

jury. 1\~) (lll(~:.~ti.(In:3 of Tau were l.·ni:Jl~d on G!)J)(:Ql, we trf£J{'l't:.f:d tlzo

Clllplicntious for 1.~;nlC tu l,\ppt.::rl.l H!!o the honx'ing of tIle appcult.;,

uioru:i:3t.:cd the n!'JH>~l::; nn"l ;:,\rrll"JJl(~d th.e convic t.ions orHl sontcnces 11TH.!

in fulfilm<Hll of o~;:r profil.i..;;(~ \';e l).:;lt out hero;'n our rr.'':I.~H}nr.; for ':;0 doinC ..

.,.
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