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XF about 4,00 pim. on Sunday, 10th July, 19?7; five men \
who were armed with lirourms including these two applicaite carried |
out a robbery at a polrol service sL@timn at a district in St. Hary ‘\
called Fontalbielle, ThdYy relieved Mr%. Talsia Walter the operator ‘
of tiiin servico stalion of cash and jewellery. They lefl from this \
place to Runaway ™=y ia St. Aan whbré the police, who hac boan !
Iy " !
| i
AMerted, stopped Llie car in which Lhoy had been scen at Fonltabella, : Kit
. L e 3 ' \
Viiile heang cnearted lrom the car onq Of the five {nol bein~ aithow ' W
: of chese upplicants) romaved o bag uh]nh, unknown lo the police,

caneealed a sub~machine pun. Ife munnnvd to ot whoud of the othor
priseners nnd the palise cacort and wﬁa able to open firae. o !

12411¢d two of the poliece cororl and ih the ensuing gun ba.tle, one
- ' ‘ T

of the priseners was also fatally shot. Your escaped, There vas
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a ‘mwan~hunt, in the course of-which two others were shot aad killed

| ’

B .
"’ |

and thesc mpplicnnts were held at different poiats im St. Ann,

At the trinl hofore Rowe, J. sitting with a Jury in the

Cirguit Court Division of the Qun COQrt between July 10 «nd 27;

| :
1978, on an indictment containing twa counts which related to the
. 1\ *
murder of the Lwo policaemen whoe had becn killed, the applicants

were convicted and aontenced‘to death.

i
Two grounds of appceal for which leave to arguc were

sought and wbtained were put fovwardiin respect of the applicant,
Sutcliffe. They vwore as follows:

1. There was no evidence of Common Des.gn
to implicate your .ipplicant Sutclif’e
with the offence of Murder. It is
gubmitted that 'the evidence on the
contrary does suggest that the applicant
was not acting in concert with the
parcon who fired a shot.

o

. That tha evidence relating lo
ideutification lwns fundamental and was
aunifestly improper and inadaquate in
so far as your !\pplicant Sutcliffe wvas
concernad,” '

With regnect to the olher applicant; differcent grounds were

-

submitted Lut twa of these were aim?lar ta those urged on Leohialf of
the applicant Zutcliffe,

The vomaining three vere as foliowa:
n3. phe Learned Mrdol Judge erred in law
' in udmitting evidence of an offencs
or offunces nlleged Lo have been
committcd by the Applicant and others
. in the Parish of St. WMary, prior to
the fatal shootings .

i, Phe coaviction of the Applicanl having
Leen based, manifaestly, upon the
purported identification af Txhibit 3
(Lady's Seiko wrist watch) apd Exhibit
h (Qold ring wilh bluc stone) by tne
witness Palsie Walter and the testimony
of Gonstable Canute Hamilton that thesec
articles were! found in the possesslon
of thae spplicant, the verdicts cannot
be supperted having rogard to the
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relovant cvidence which, it is

submitled, was unreliabla.

The laorned triql Judge erred in law

U (ULLTAD 0 100V [0 L0C W7 T

alternative verdigt of manslaughtar
which, an the cvidence, it was open
to them to rasturn.v

: i
In the light of the grounds which wero debated before us

it becomos necassury ta reheurse in admowhat morce datail tho catalogue

of events whiclhi the Jjury was requiredito consider in suppcrt of these

.

!

chargous. Iq the interest of bruvity.ghowever, we propose to adopt

the summary of. the facts which apﬁcarh in the summing-up of the

learned trial juidge. e would, in doﬁnz g0, like to pay =ribute

|

to his identification of the importunf issues of lact, his

comprehensiva collation of the evidencoe relating to those issucs

and hia expomitisn of Lhe relevant lﬁh. At page 826 he saida,

B gl - s en, . .,
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UThere is a digtpict in St. Mary which

i+ Hoywood Hall ‘and in that district
resided two young mon, Everton Clunies
and Everten Morgan and they say that

on the 10rth of July last yaar they saw
five man at the home of Evarton Clunioes.
The five men had travelled or

carbtainly leff those promises in a
Peugcot motor car and the time at which
this .blue Pcugeest finally left those |
premigoes was estimated by Everton Clunies
#3 bebwoen 1:30! :nd 2:00 p.m. Thorc ia
evidence about which there has been
considerable discuasion and wikth which

T must deal when the time comes as %o
whether or net theso two nccused were

two of Lhose five men, but Everton Morgan
said the five men were socen by him te
have guns in their posscesion whila they
wero at those promiscs. He said he
actunlly saw the accused wham he was
saying in court is the accused, Sutcliffe,
with a gun 8t his side somewhere in his
waist and that he saw the person whom
he was saying in court is the acoused.
Barrett with a gun at one time in his
waist and at another time in his hand.
nhe I say, tha guesction as to whether or
not he can Le bolisved or what welight ia
to Bbg givon to his evidence that it was
the accused Butcliffe and the accured
Darrett is something which I will come to.
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The progeculionts cu&e, Turther, is thut:
those five mon had been senrking to get
petrol for the motor cnr and found them-
s2lves at Fontubelle in St. Mary at what
I think is somswhere between ubout 4:00
o'cleock,. Mrs. Talsio Walter said about
k: otclsck she was nt her station and the
blue Pougeot drove up. Five men were in
that bluae Peugeot and Mrs. Waltoer said
that hor station was robhed of momey. She
was pergonally robbed of Jewrnllery and in
the course of the robbery all five men
displayed guns. One of them put the gun o
ker side and she sald! it is the accused
Sutcliffe. Onhe man taok tha gun 4nd hit «
man in his head who had been disoheying the
command of the robbers to lie¢ Jown and she
saye that man is tha accused Barrett and
according to Mrs. Ualter again I remind you
T will hav: to deal in some detail with
this pvidence of Hra. Walter where she
purports to identify the men but the prosecu~
tions’s case goes on that the five men uvsecaped
from the premises of Mrs. Walter in Lhis tlue
Feugseot motor car having beon at the station
in the estimation of Sybrant YWilson for atjsut
twenty minutes, in the vstimation of Mrs. duller
T add it up to something like ten to tuclve
minutea, And Mra. Walter said she chased the
car for a little Lit, |the car turned in tha
Ocho Rios direction and she want along to the
police stnation at Oracabessa and mnde a report
to the policos |

The next step in the prosecution’s case is
that Oracabessna polico radicocd through to :he
St. Ann's Bay police and somchow we do not
have Lhe distance batween Si. fnn's Bay and
Oracabessa, but we are told it is on tho muin
highway on the north coast and T am not
inviting any of you gontlemen and ladies to
put the mileage in, but Jamaica is rather u
small place and you probably have gone around
the is1-nd many many timen.

The police in St. Ann's Bay in tha person
of Mr. Buddle, I don't think I will come buck
to him, the polico said, ho having pgot thigy
radio messanga waz trying te contact Runawal”
Bay to rday the message, and just about thin
he saw the motor car which ho had been tola
nbout poing through the teown of St. Aan's Tay
with five men aboard, and he got on the
telephone and gpoke to the gentleman we not
know to be hin aquad-mate &t Runaway Bay
Polico Station, ta =ay a ecar with five men
is heading in your direction.

Tho next thing we know is that,, according
to Mr. Buddle, he made the call at about 4.hoO
p.m. and we hive Mr. Delmas Brown saying he
reseived the c¢all, but not at 4:40 p.m.
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5\ Ha gave it as 5.33 p.m. that he actuyally | , : o
rvceived the ¢all Irom St. Aon's Bay. fo
there is a time lapse in those lwo versions,
but one imnglues that these people are
giving us approximate times. . .
Then we have thoe incidont at Runaway Bay g

police station. Inithat incident we know
that five men had lgft the motor cur under
the direction ~ letime use a neutral word - l
of three police officers and entered that
police station; Lherc iz no controversy that J
sheortly afler Lhere was the comilencemont of i
the ontry into the pol1ce station of these o 4
persons, there was the firing of a gun or of

guns and thst threce peeople lay dead - tho two ) l
persons referred to in tho indictment as the a
deceascd and another man identified as ;
Neville Smith. Fousr men wha had been in the i
police station eseaped, this time not in the a
motor car in which they had come, becausy the 1
police had Lalen the! keys away, hut in au . :
Escort motor car, .nd the prasecution says that ]
al Discovery Bny, some [four miles down tlig road, !
Mr. YFarbes had left his cur outside his Lome ‘l
and when he was appr6¢ching it an Escort motor f,
car - a white Escaort, - came up; ono man ¢ame i
frem that Escort, damandod nis keys, he pave i
them aver, and thiu man had what appoired to

be a gun with him. Ile snid there were at least S
two other people 11nng with this man 4in the l“‘
Escert, and thay all 'got into his Lancer motor

car and drove away leaving the Escort motor car i

' hﬂh]\ndn ‘ !
‘ The prusecution takna us next to Lillyfield
which wa are told is some sixtcan aor Gevaateen
miles away from Discovery Bay, but which sould
mean travelling up to Brown's Town and on the
‘Toad from Brown's Taown townrds Bamboo. That ias
the arca af Lillyfield. It was not yet dark
although nnbody gave us the time, and I Lhink

that from our own eXperiance we would zay that

we cannoet play criclkoet in Jamalca at nigh-
notwithstanding what is happening in Austpaling
but Mr. Dorrick Jinlsall told us that he was
watehing erickot and he was able to see tlis
Lancer motor cuar crash on the road at Lillyfield
and after the Lancer erashed a man came from the
Lancer, approached him, demanded his keys, took
away his Tandraver and drove away, and he
identified this man as tho accused Sutcliffe.

By that time, he said, it was three men who

went off 1a the Landrover. He are told. that the
noext timo Mr. Halsall isaw his Landraver was the
same evening at a place ¢allad Kems, about three
miles and a half Aaway from whare it had been talkon,
it was undamaged; it wns by a marl holec. This

was on Lhe late nfterqaon of the 10th July.

We nro told by Serpgeant Mcleigh that hy went
off at about 8.00 o'cloclk that night with 1 party
of policemen, and he wenlt up into this arex of
Kemo. He had a large armed party and he
geurched, and on the aflerncon of Lhe 11th of July
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he saw thrce men 1n}tho bushea, anrfd from : " Q
whoro they woere he henrd punfiru. The fire iy
{
I

was repeatad hy the 'police und when the

Tiriog died down he‘found two men dead, one :
man with a gsubmachine gun and ammunition, W
and tho ather man clpnn. the third man he i
cannot say what happencd Lo him. Thoaw .wo .
man have figurvd in this case ian A certnun
way, and we hcnrd the names DYAguilar ani
Blair, from timo ta time. Mr. D'Aguilar apd
Mr. Keith Blajir....Then we are tald that at
k10 a.m. on the 19th July, Mr. Hamilton. a
police conmtable, saw the accusad Barratlh on
the roadside. Hr. llamilton was then ’
travelling in the Bamboo Brown's Town aria ' ’
and he saw this accused, Barrett by the side
of the road, snd he took Barrett into Custody,
and he found n vag and certqin articles wilkh
the accused Barrett, ~About this T will tall
You vary much later.

Mr. McKenzie and, Mr. Whitchorn tLold you
of geaing the¢ accused Sutcliffe in the Syring
Garden arva on the afternocon of the 11th July; .
they say tbey saw him with a gun carrying in P
A bunch aof hananas, and e¢ventually Mr. McKenzie
held the accused Sutcecliffe nand handed him over
to Lhe pofioe,.? !
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May we Also expraSs our nppfeciatinn for tho great assistance

which we have reaceived from counsol who?nppeared in this matter, and if

——

we dicagree with the arguments which were raised, it is not for want of
clarity on their part,
vorla J/ Mr. Atlkinson submitted in support of his Ground 1, that 1k

once the five men were taken into poulice custody the plan op gommon

enterprise terminated so_ghfg the rpgtfthap onec  perann toqh“advanta§3\~

. i
or capitilised on some act done by annther co-adventurer, viz. the "

|
|
;
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|

hoct;nb of tha policemen would not yelroaspectively hgvg the effect of

malkking hiam a co—uduenturcr as reggrdg_tyexc Killings. Il was urged

that any plaa to avoid capture or prevent apprehension had bcen

frustrated by rorson of the detention of the five men; the quostion
1 3 : o4
of any vopudiation or withdrawal froem the joint enterprize could only

arise where the joint enterprise had nét boen concluded, fs Mr. Witte:

on behalf of the applicanpt, Barrctt mada the =-me peint, it is
|
convonient to deul with Lhis ground in respect of both. lHe adopted

the submisaions of Mr. Atkinoaon in hhiajremnrﬂ and adiled that the
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applicant, Barrett, had done nothing nor said anything to indicate

——— : e e

(hnt he‘was acting in concert with D'%guliar who discharged the
submaching gun and kiiled.the two meni

It wan argued on behualf of the éromacutiun who were asgked to
respond Lo these arguments by these aﬁplicnnts, that the f{ive men
who sat out ip the Peugeol motor car érom Clunies' housne ia 8t. Hary

did so on their joint venture, each being to Lhe knowlcdge of the

other armed with firearms. Thisz joint venture continucd aid was

continuing at the time the men wore dfrected into the Runawvay Bay

- T,
Palica Station by the pollce. Tt was in continnance of that joint Ciﬁ?ﬁJﬂ::jj.-

enterprise that D'Aguliasr Gsed the firoarw which was in the joint
Vg § e

. . ? - “ .
pogaession of the olhers in order tg effect their escape.,,The otaers

P
N i

had done nothing to disasseciate themselves from the joint venture and g

.

§

undor the dectrine of coammopn designeich-peraon wonld be liable for

e

the et of the cc~adventurnr.d/¢hu conmon venture wag roebbery with
e i

——

the use of firearms ond prevenlion of apprehenszion, if tecessary, by \
b
: : i .
the use of these firearms with suech force ne was necesgsary; lhis
. !

|
extended to effecting their escaped 1In the circumstances of the

ingtlant cane tho men could not be said te have been Laken into pelice
i

custody in such a maswer Lhat would effectively end the common design. y//
; .

: i
The argumenls which were furcefu;ly devaloped on behelf of the

arplicanta by hoth Mr. Witter and . Atkinson are, we Lhink, attraclive
but fallacious. ﬁoither counsel was nﬁle to produce any aulhorily

which supported tlheir proposition, The law with respect to common

design is well established, We refor Livst to the heardnote in
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R. v. Anderson and Morris (196G) 2 ?11 E.R. 64k, - ="

..
here tuo per'bno'umhnrh_gn 4 jednt
enLarpriso, ooch iw liable crimigglly |,
.Mquuth&nns_wgs_‘a______mtho i nnt
entarprivge, including unusu
cofBonuaencos aridaag from the *xocu.lon
sriac; out if _ape Qf
—— ' them gooa G nC"Wnat‘hug bugn taci.ly
*  agreo
Ehe other is not liubla for Lhe
congequances of the unauthorized aclk...,?
AT i :
/ :;t is_plainly, the. lau thzt where two or more perspons agrie or
f ' ’ 3

tagethor Lo commit an offence aad that ugreement is carried out and
1

the ofzun e committad, then, vach porson who takes an active part i

LR

!the commiszsion of Lhe offence ds hullty of that offunce. Such o
- PR s

pevsopn cannet be convicted of Lhe full offuence unless he is present

at the commission of the offence end actively aids, abaets and assists

in its commiasion, }

The leagned bLrial judge al page 946 of the sumping-up dealt
with the matter of commen design thus:

Mir. Foroman aad momders of the jury, toe
Crovn oponed and told you that theoy arc
. relying upon common desipgn to Le able Lo
prove Lhg chinrge agninst the accused.
Vihero two or more peruons agrae or joir
toggather to commilia specific offence &nd
thiat offonce is afturwards committod tlen
all persons who agrea to commit the
of fence and who were present at the ting when
it wngs comwitted and were actively assieting
or &iding or ubetting in the commission of the
offence are oqually guilty of the full
nffonce, Dnch peraon who has embarked upon
‘tiie joint criminal lentorprice ic liable for
the arts dope in pursuance of that Jeint
suberprico including liability for unusual
congsequances if those coanscquences nros
frow the ngricod joint enterprise. If hows"
over ona of the adventurers gous bqyond what
has been cuxprecsly or tacitly agreed &s
part of Lhe compon enterprise and commis:s an -«
ack not authorined by the olher co-adventurer,
those other co-adventurers would not be linble
for the unaulhorised acts. In every caue it
* is_ the_province of the jury RIVIRE ro/ard—

<§§j7; to the aviilencu, Lo dcterming TIvsLYIy wiat

rd

. 123 " T I < C o F P IS ) X 1o TT1 6 i £ SCH 3§ o v iy
7 secondly, VHGUNCY WRNU WAZ UOAE wag part of
A<x,457 the oIt enteTprisd o wunt boyond it and
l :7 wvaT T AT U anT N ENorIned Oy th.t joint

;e s

Y ed Liamg e“"-“\"'!“"qb"""‘i“"‘“h”ma.- e B .
’ T e ety o, e e A cmn Vs s motim i, B Y
. “-.’«w:’..'m“":z.n.-t--.' . P2 ] —pete ot . -

- ———

SRS T, L




4. hy IHA GUY DL 4dLO . BIK. Fup. rRUD. g vo

!
|
9. ,i . }
//f- To amouat to murher thy progecution must ‘
prove to your satisfaction zo that you can
faol sure that the comnon design or the joint
entorprdse included the use of such force
which eilher kill or|cause sarious harm tw the
victim. In _relation'to the instant _casa,~in-
~< arder Lo prove a casc.of murder the . -prasecution
i3 ruqulrcd Lo prove sa that you the jury._can
fReY7ENFEY ENat’ five madn including the accuged
Suteliffe and includzng the nccused Barritt or
ecithep of._them, armed. themselves with gunas
to the lknoewledge of annh other and agreed to
po out and rob persons of their passessiong
“and, I repent, "nd as part of that guneral
f nrrnumont thay agrend expressly or tacitly
& upcin ecach and all of the following matlars;
one, that they would ‘mike use of thair guais in
\ the course of tlio robbery resorting to suszh
amount of forceo 25 was necessary to achiave
the robbery and two, that should they or any
of them escape from ;he scene of the robbery,
Lhey would use their leaded firearms to
prevent apprehonsion by the police or anyhedy
uvlse by shooting either to kill or to cauae
gserious bodily harm, ;thirdly, that Lhese men
would continue to aid and camfort and suport
grch other in their bid to escape from tha
[\scene of robbery until when they had retuined
4a what they considered apparent security. It
was in pursuance of that agreement that thoe man i
with the yrllow bag, sometimes referred tu as g
D'Apuliar, took from thnt bag A submachinu !
run and fired ot Constable Dillon and
Const4bla TFairclough intending to kill or to
cause serious badily harm z2nd Lhis shoeoting
was in order to effect the escape of
ca-adventurers who had been detainnd by the
polico at Runaway Bay. You must be satis’ied
about all) thosie things dbefore T say the
prosecution could prove murder im this casoe
against pithor nccusad.
Tho five mon who cuma up in Lhal little
. Deugeot motor car u\SIbgOﬁpad by three arned
policeman. Constzble Brown told you that ha
had his firaarm in his ﬂ:nd If there waun
indced a plan by the f1ve armed men in thut car
thnt they would resist apprehension by
raserting te their pguns, ask yourselves, would
it aver be in their coptemplation that Lha
pelice upon whem they might happea to fall
might not be harmed? | If you chould say that it
could b and indeed was in the contemplation
of the five armed men in that car that any
policeman wha tried to stop them woull in fact
be armed, what would those armod men have
decsided to do in Lhosme cirsumstinces? Would
they be dediding werely to draw thelr guncs,
paint them to geare off the nrmaed police ¢r
would it be their decision to sheot their way
out? Tt is you the jur having regard to the
evidonea, who have to! 6",{ whAat was tha sccpe
of the common donzﬂn.vlf you find that there
was indasd a commen design. Tt has been enid
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and I think quite fibhtly that there must be e

myay cussas whare the jury feel driven to the
conclusion that the common purpose of adven~
turers extended tnicv rything that in fact
aczurred in the ¢ourse of the raid or to
pormit the eacnpe of the marauders without
fear ol unhscquenhJidantifxcatlnn, YJould
araed men who had guccessfully carried out

" a robhery on a Sunday afternaon drive
Lllthely «long on the mwin' highway running
from the North Coast of Jamaica pussing
peiice stalion after police station knowing
wht police communications in 1978 in
Jaralen aro like apd have formulated no plan
of action should tho pelice dare to
chellenga them? and if they had such a plan
whet would that plan be? This is o matter
for you and you alone to decideln

1
i

No complaint was made in relztion to Llhe dirccticn of the leurnoed trixl

Judge in this regard and

cannot be faultgd., Tt is importunt to appreciate that one of the {irst

considerations for th-: jury would he ﬁha seopr of the plan as it

i
invelved those five mun on that Sunday afternnon. {;ho evidence chouws

{ -~
-

that nlld

s

five men wera armed and that' their mission vas robbery whioh

U

invelved the usne of firoarms.

P ———Veemett e,

They diq commit a robbewry At Fontabelle

. . . wr |
in whicgh firearms were used. IL i3 anjine

seapnble infercnce that

these five armed mon wnuld not tamely surrender to the police; that |
]
1

|
they would resist apprrhension or capture with the uwse of the weapons
. . 1 . e - '

which each hnd aad whirh cnch knew the other and in his posse 53,

'on.

it follows thnat the plsn whioh the jurj:must have

T

whae

cepted amounted to

this, that those men weuld, having cumplotnd

l

their robbery, usc every

endeavour to avoid arrest aven if that involved the use of fircarn,

The argument put forward by loarned counsel [or the applicanta is based

'

on the absurd assumplion, it se¢ms to ug, that the plap muist hnve heen

to rob and thenm te surronder 3if and uhe@ tho police intervenmed. A%

Runaway Bay the applicznt, JSuteliffa, qu in po

%%

csgion of a firecarm

’
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we are clearly of opilnian that those directiens
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-
»
- e

and after the cur was brousht to a halt by the police officers it

wag hecessary to disaem him; he did not surrendor his firenrm. One

b
who |

of their number/vas killed on the scehe,.wns nlso fouud to be in

! ‘ :_;.
i . ; : ‘.
rossession of a firea m. The men whoi were gseated in the front of 1{ink:
the e¢ar intim.ted to Lhe police that they werea roldlers and, "they -4 %
i FE
H SN
! 9
had  man for the polxcp W One of them even produced =2n identifilca- l ig
| H i
tion card in support 40 hig centention. The jury must have rogarded ! %E
i 3
i . HHE
that a5 part of lhe siralegy lo escupe npprehunsion by allaying o
s
sugpicion and Lhat nll five men wern party to the plan to escape. G b
, . il
Tt is ressonuble to infer that the others were awzre that D'papguliar W 1
| i |1
hnd concealed in the zarry-all a submachine zun wnd when he retrieved if ﬁ
i 183
. \ i
it from the cur it muit have been clerr to them Lhat he intended to

I
uge Lhat wenpon te ofiect an escupe. nt All ovents, none of thom &*S}é;;sdtB&r%-

by word or conduct indicated that they werc disassociating themsolves

ot s _;3,
i

from the common enterprisce,

— ; 3!

The ¢anduct «f the men after the shouting, &3 also relevant

i

in this connection. The evidence adduced shows that after D!Aguilar

hal commandacered the oar he bLuekoned to the reémainder of his colleaguesn,
|

that he DYApuilar wunt into the rea# of the ear snd one n»f the

o e e Y T T

olhers drove the anr rway with them all, With respact to the applicant,
&

Borrett, it wan said .hat he had done inolhing to show thut he waa

part of the plan for use of Lhe firenfm to cmcape, but the principle

i3 equinlly applicuble to him, e wmaéune ol Lhose who partigipated

.
-

in the robbery; be too was ormed. It ‘must have been within his
contemplation that fipearms would be hirnugh{. inte play in aorder to

aveid capture by the police. The cnse of R. v. Barry Raéid (1976)
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62 Cr. App. Re 109: was refurred to *n arpument.

\\\“-_;___,_ﬂa

Yo are of the view that the ¢ase of RB.

did not assi

| ..

[ .
' d

4

Wchere two or mere oint,odventurerseso’ -

cut“&pgethcr 1pmap4g;mpnpsoasionmor '

cflfonsive wezpons' such as ra volvara nnd
- knives intendtgg al loasto

tn " tWa viclim, there is nlveys 2
1ikelihowd " ERat, if"tho ¢xcitement and
“tensfong ‘of tha advent Ng%,wg,rggmwédw*

aiventurars will 11 use his waeapon in a_wny

. whiehi"will"Talse Aesth or SQrious iniﬁmg

I0oné o™ the" nJ0q£§urers chibaraﬁawxm‘
fites a rﬁgolver TenA Kill5 the vieti
the’ mthors

if death or cerious injury
18" nnt”xntandad”bywlham””mu s gﬂgﬂit gd
of"murder " bu Wi T T B e EUEY Vo0 LA e,

qlnurhtgr, qs tha rntﬂrprlse St ot tﬂww£a$Q£ﬁ
o'f:l.qar'ed f-:omc decrrn of vj_o'tmq'g%l q&:l
doath of” thc vmctim wagﬁ;* Jere ur unfcrcsﬁen
an,equr-ncc"; of the "Yawlul Jm.q_l‘:“
posseasion. ol the offonoiveswesnonseand=no ty
LT OVeruhelmzng 5L2”;van1n%_event"
relegating. inta, hisfory omitias oy,
would. oth“rwiae»bleookcdmonmnSwuausatmwe
factors," i

29 i

v. Barry Reid supra.

st the appliceants in any ‘way as that case is easily

distinguishable from the circumstances nf the present case, In that

cage the applicant and

2 olhers (O'Cdnnill and Kane):
"wire supporlors nf a terrorist organisaticn,
the I.R.A. that they intended to kill the
o ficer comuanding the Otterburn training camp,
a Colonel Stovensony thet they in the sarly
hears of April 8, 1974, armed with weapons
they went to hilao housa to kill him. One of
them rang the bell. Coloncl Stavenson
orencd the door, 0'Connill thon shot him dead,
{.ring three times. The three men left Lhe
seene together. |
The three ovtecusged put forward diflerent
dufonces. 0'Conanill mlleged that this anppellant
alone was the one who intended to kill
Culrnel Stevenson; that he had gona with him
trr the house, not dnlending to do any harn to
the Colonel; and that when the door begen to
olien he had lired at Lthe door, not cxpecting
the bullets to po through it., Krne's story
wags that 0'Connill had sugpested kidnapping
the Colonel and Lhnt he had gone to the
hauce to do jusi that. He had been aotonished
when 0'Conwill fired the revolver.
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13. -
The appellant jput himselfl farward ag an k
cpponent of I.R.A. terrorist. [le saiqd Asp
that he had heard that the ether two, who : ‘3;
worlked in the s'me holel 235 he did, were B
rapporters of the ILR,A. During the ¥
svening, after e had 2 lot to deink, he &

dacided to find out whether they were what
Joenl gosszip said that they were. He
zoupht them out; pretended to Ye a
supporter himuelfy found himgelfl lot dnto
tyeir plan ts kil), tho Zolonel and :
isvited Lo go with Lthem to do so. He 3o
wenty not intending to tuke part in any i
unlawful act but in the expectation that d
tha other two would roveal themsclves ws
hombastic Lalkors, nol doers of deadly

i SN

T

- — Y -
ARE R 1 /5

il
doeds, v i 'h
|7
The most conspicuotis factor was thut in Rold the applicant weat into o

the witness Yox und gave evidinen 25 to the scope of the joint venture
and gaid that he was ast part of that joint venture, but in the
instant ¢ase neither o the applicanls went into the witness box nor wf

matde any statement indicoting the nature and scope of any jeint wenterprise.

Frr from making any sush nssertion, theiv defunce was an alibil,
-
Ve cannot, therefore, apgree thnt the merc fact that the '

police had stopped the cor with these five fugitives and were in the;

process of cscorting them inte the palice station that it could be

sajd that the joint en:erprise had been frustrated se that when
D'Agullar fired =znd kitled Lhe twa police offlicers, these two X

applicunts wore not équnlly linblo for the commission of the offence.

The dgtention ol these men merely braught another phase of Lhe plaon
into operation ag, in he cvaent, 2l) but four escopal from the scune,

In our judgmant, a persun who wishen to show his withdrawsl from a ¥

Jeint enterprise must demonstrnte by words or action thit he is no

lenger a pavrt of that :lan. He must repent effectively. This

approach reapechs the ~ulliority of R. v. Reccora & Cooper 62 Cr. App.

R. 212 in which a dictum of Sioan J.A. in R. v. Yhitchouse (1901)

CW.WLRL 112, at p. L1195, 116 was applicd.  We cite the relevant porlion

ol this dictum.

"ATt:r & crime has heen committed and before
& prior abundonment of the common enterprise
way Le found by a2 jury there must be, in my
vigw, in Lhe absence of cxceptional
cirvumstances, something more than a mere
mental change of intention wnd physical
ehange 'of plzce by those associates who wish

N
. -'-‘l-.f"-".'(' R ol
o oemmte LR R B VA AN PRI T

S A et
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to disascsecinte themselves [rom the )
consequoncsys attendant upon their willing ‘;ﬂ
assistance up Lo the moment of the actunl ) ik

comiinsion wf th=t crime. I would not
altempt to dAcline tous closely what must be
done in criminal matters involvwing
phavticipation in common unlawful purpose
to break the chain of cruantion and :
respinsibility. That must depend upon ithe :
circumstances of cch cases but it gecms to
ma th~t one essontial ¢lement ougbt to Le
eshablished in n came of Lhis kind: tUhere
practicable anl reasennble there must be
timely commuinication of the intention

to abanden the common purpose from thosce
who wish to disasgaociate themselves from

the contomplated crime to Lhose who desire ‘ﬁ
to coantinue in it, What is 'timely i
comnupicition' must ba determined by the facts i

of erch case but where practicable znd
reasonible it ught to be such communication,
verb il or olherwise, that will sorve
unequivactl notice upon the other parly to
the common unl-awlul cause that i€ he
procucds upon il hoe does s0 without the

furthor aid and assistance of these who i
vithdraw, The unlawful purwase of him vho S
coutinues nlone is then his own -ind not one i
in common with these who arc no langer t
parties to it nor linhle te its full and final L
consaquenens . A o
. N L
That ground, therefsre fails, t
, {
The second of Mr. Atkinson's grounds rolateld to lhe 19
identificaticn ol Sadalitffe. “hal was boeing swid was that at  the f,
T 1
Lime of the ideontification pararde Suteliffe's fnece was in zuch a fﬁ
{h
cnndition by remsor of it Leding swollen that he would raadily be ]
identifdioble. Tuwo civilian wituesses confirmed Lthe condition of this : f?
applicani's face nu being swollens The officer in churge of the ik
)
1

parade was not quiie certain that it was, bubl at all events did not
regard Lhe cnﬁdiLimn which ke saw as of significance. Another peldice
witness gove evideitse in direect conflict with those who spolke of Lis
svollen condition, Mr. ANtkinaor, therefore, subnrnitted th»t this was
1 circumstance which created an almosphere of unfairness about the
parade and réndered any evidence in Lhat repgnrd unsafe,

Learned enunsel aceppted the candsur of Lhe witness,
Anmzelle Murphy as entablished, because sha supported his cententlion

thal Lthe applicant's face was sSwollen. But she snid Lhat the condition

of his face played no part i recopnising him; she remembercel his eyes.
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15.
Tt scems to us that in e lipght of that evidence there was nolhing
unfair about the parade. Whatever suggestion of unfairness there
mivht liave Weon was dissipaled by the diroct wnd truthful evidence of
Miss Murphy. Thut evidence was sufficient to put this apjplicant on
the scene at Runaway Bnay when the police officers were shot. In
relatisn to the similar ground pul forward on bahalf of the applicant,
DBarrett, it was concelded by Mr. Morrison who followed Mr. Witter,
that the learned lrial :udge hast romoved the evidence of visual
fidentificeation of tiuis spplicant from the jury's considurnéian snd
hal beon severely critical in the courne of his sumning-up with
respect ta Lhe mannev dir whieh this iduntiflcation parade had beuvn
conducted, Tn thesoe circumstances, therefore it is wholly
unnecessary to censider the evidence in that connecction and nnthing
more nzed Le suid about it. At 2 luter staze of the judgment, we will
consider the ground (griond h) which eriticised the evideonce linking
this applicant, Barreit, withvthe orime.,

We can therefarce, turn to Ground 3 of the applicant Barreti's

i

grounds of appeal, Tt was said that the events in St. Mary were so  © o

far removed in Lime, in ¢haracter, in dogreo and in plnce from the
i '
cvents at NMunaway Bay that Lhe former Lore no rolevance to the 1at§eré

and the evidence ought not to have been led Locause it was wholly

———

prejudicial. It is obviaus Lhal the evente Lhot oceccurrod at

Fontabelle in St. Mary provided Lhe Vackpground and was oxplanatory of

the evenis at Runaway Bay, Tt was the robbery st Pentaboelle in

St. Mary which led Le their uapprehension in St. Ann and provided the
evidence justifying their lawful apprehension, They were cscaping felons
intent on avoiding captire, Tt is cufficient to add that motive is

always admissible n; parl of the circumgtances which may bo admitted

in evidance in a2 case of murdur, Ye Mo not think Lhat tlhiere is any

nerit in this ground.

Ground fiva in which the learncd trial julge was criticised
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for failinp to laave the alteraative verdicl of mansliughter to the
jury must now Ho considered. . At pase 951 of the summing-up the

learned trial judge sald this:
l] ‘J

N"TL Lhe ovidence satisfisgs you s0 that
you can feel sure that Lhe nccusced
Suteliffe was one of the five men who
cnme [eom the Peugeat motor car at the
Runaway Bay Police Station on the
afterna-n of Lhe 10tk July, 1977, but
cither you are not satisficd thal he was
a party to the commnn design to shoot to kill
or to cause serious bodily harm te nayone
whe might attempt to prevent their escape,
including policemen, or you are nat sure
whether he was 2 party to such agrecment
or not, then the act of 3 single person like
D'Apuilar in shooting at Lhe penlicemsn.in
the police station would not in my view be
the act of Clyde Sutcliffe; it would be an
averwhelming departure from any previous
cammon desipn, iC thera wns any, in which
the accuged Sutclifle might have been
involved and the accused Sutcliffe would
in those circumstances nat in any way be
responsible for the ack of D'Aguilar in
shooting in the police stztion, and
Sutcliffe would not be pguilty of murder.”

In the light of that direclion, counscl scemcd to have
preferred thuat manslaughter should have beaon lelt for the jury's
consideraticen, bubt if lhabt course had be-n adopted it would have been
open to him to arpue thercafler thal the learnzd trial judge had put
forward a theory incempalible with the rature and coniduct of the
defence and unwarranted by the svidence - R. v, Want (1962) Cr. L.K.
571.

Ground 4 « This wvas argued by Mr. Morrison on hehald of the
applicant, Darrett. As Lo Lhis ground, it vas said Lhat lhe conviction
of Lthe applicant having Leen based upon the purported identification
of stolen articles, the cvidence of the identification of thess
articlgs” was i crucial significance and such cvidence as was adduced
vas wholly-unsantisfactary. A police officer had testified that early
marning of July 11, he had accosted the appliceant on the road betwaen
Bamboo and Brown's Town. These slolen arlicles were found in a rag
which this applicnb was using Lo stiaunch the flow of bLlood from a

gunshot wound to his ankle. Counsel) submitted that the story wae

STig ‘sodd “dnd "¥Ia 8TICY 226 608 XVd S¥:ST TO0/8T1/20
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- _iausizle. It was wholly unsaticfactory nlco that
¢ eenld only identily der wateh and her pold ring by

cer2l aprearauce,  In 2 case A important and grave as this,

e mem s o W e eeme ® e

P Y L I

- nee shzuld be morc cogent, MNoreover, although olher

P

Jiceors

e 3upport, e aluo urpged that cven if it were a fact

--rticles were found in possoession of the applicant that

-.:','1\'&5.'

werae present when Lhe articles were found, none gave s

vise to soveral inforenccs none of which placed him
sunaway Day. __Further, Lhal the learned trial judge :

impescable sumaing-up had prred when he said this

UIo ask youroolves if the police constable,
[lemillen is speaking the truth about [inding
the jewellery mentioned on Barrett at 4,20 a.m. |
and il you bulieve iirs. Yalter when she said

thcy ars hers, it would point anly to the faect

that it is the accused Barrett who cither got

them direetly [rom lira. %Walter or from somebody

who was (uere and had token if from Mrs. Yalter.

In _fact ibl I may say so ik would pub him in the

car which lcft from Fontabelle, and if it put

hic 3n Lie ear waen iU Ielt ITom Feontubelle therc '
were a sories of cars, you know, and I mentioned

then yestuevrday, and I mention them again: car Lo

Runzwny Lay, car to piscovery Bay, car to Lillyfield,

car to nwemo marl pit. \

rror lay in the port of the finzl aenltence underlined,

Cppearance Lbut the o

a8 that awmonpe the articles slelen from hier were Lwo

pule thet hira. ddelter ideatified the jewellery by

5

ignificant fact which should be

¥

.

ange Lo degoripltion of arfticles Iound in the posscssion

2ty That ceincidence s of sipnificance and would
Jury 1o the dncocapable infercence that Lhea

1 to Mrs. Yaller amd wovre, in fact, Lhose stolen

cnmination of Lhe dircection to which learned counsel .
owg that Lhe lenrned Lrial judge lend properly given i
the low relating to resently siolen property, and !

Jury as he vaus eutitled Lo do in arriving at a1 truce

caed Lhe v that the finding of those anrticles

rebboery could only mean that the applicant wis the !
‘ |
Lnothe cor wilh Lhe other robbers and was prascent at i

F
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Runawvay RAay and had cscaped from Jlunaway Bay when he was apprehended
near Brown's Town, This wias.aA view plainly open to the jury on
these facls, Wo are of Lhe opinion that on the evideace presented,
the jury were ertitled to mecept both Mrs. Walter and the police
officor who reccvered the jtems zs trutbful.
Finnliy it was arguved that the applicanlbl's presence at ¥
-
Runaway Bay restad to a great extent on the evidence of Supcrintenﬁent !
Wray that a fragment of a bullet extractced from the ankle of the
applieant, Barrctt, had been fired from a gun by one of the police
officers at Runaway Bay., Superintendent Wray had not demonstrated
what criteria he had applied, Photopgraphs which could have Eacn
praduced in couri. and which would have been helpful to the jury had
not been fortheoring. BRecause the findings of Superintendent Wray
were not earrable of arliculation and were not demonstrable it was
submitted that his cevidonce should be troeated as unreliable
eapecially slnce it boxre on a crucial issue of.ideutificabion.
Mr. Morrison however frankly.concedcd that there was no evidence
¢called contrary Lo whﬁL hivd been said by Superintendent Wray.
A‘ Ve are of apinion thab at the end of Lhe day althoupgh it
2 r n vl g g e o G y al izh
could perhaps fai-ly be said thobt the Tindings of Suycrizlcndcnt Wray
vere dependent on hiis 'say mo! and bnd nol been demonstralbile, it was
nevertheless open Lo the jury lo repgard him as a witncés of Lruth;
llis evidence was positive that there were signs on Lhe fragment
sufficient to indicate that that Iracment was part of & bullet fired
from a particular revolver.
Having piven the matter our best consideration, we arc
of the view that Lhé evidence apssingt Lhese nphlicants was overe-
whielming and we can find no reason Lo diﬁ%u}h Lhe findings of the
jury. As questions of law were raisoed on appeal, we treated the
applications (or loave Lo appeal as the hearing of the appeals,
.H;J“:i-_s;n,i.r_;:_:.r;’(l the appenls and ;uff_i,rm;d the convictions and sentences and

in fulfilment of our promise we szt oul herein our reasons for so doing.
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