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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA 

IN THE FULL COURT 

}rliSCELLANEOUS 

SUIT NO .. Ml6/93 

BEFORE:: THE HON. MR.. JUSTICE PATTERSON 

THE HON. MR. JUSTICE ELLIS 

THE HON. ltiR. JUSTICE JAMES (G. G.} 

R.V. Commissioner of Police 
ExParte GLENROY CLARKE 

Ches::er Stamp for the Applicant 

Lack~ton Robinson for the Respondent 

June 16 & 17, & November 25, 1994 

PAT'l'ERSON, J. 

On the 17th June, 1994 we dismissed the motion of the 

applicant Glenroy Clarke, seeking an order. of certiorari to quash 

the decision of the respondent, the Commissioner of Police, (the 

Commissioner) refusing his application for re-enlistment in the 

Jamaica Constabulary Force. In keeping with our promise, I new 

put my reasons in writing. 

The applicant was granted leave to apply fer an order cf 

certiorari to bring up and quash •an Order of 16th November, 1993~ 

by the Commissioner of Police evidenced in Force Orders No. 2424 

dated 18th November, 1993, discharging the applicant from the 

Jamaica Constabulary Force.• 

The Order listed in the Force Orders reads as fellows::-

••4. Discharges 

Clarend~n. 5039 Cpl. G. Clarke. 
Net permitted-to re-enlist with effect 
from 19.11.93, with pay tc 18.11.93. 
(Al9/C816)n •. 

The applicant was enlisted as a constable in the Jamaica 

Constabulary Force en the 20th November, 1978, for a term of five 

years, in accordance with the provisions of S.S cf the Constabulary 

Fcrce Act. He was re-enlisted fer further terms cf five years on 
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the 20th November, 1983 and on the 20th November, 1988. 

He was appointed a Corporal of Police on the lOth December 9 

1992 and as such., he enjoyed the rank of sub~"O.fficer. 

The rule governing the procedure to be followed when applying 

for re-enlistment is clearly set out in what is known to all members 

of the Jamaica Constabulary Force ( 0 The Force 0
) as nThe Book of Rules~. 

These rules were made by the Yrinister of National Security, pursuant 

to the provisions of Sec.26 of The Constabularf Force Act 1 for the 

guidance and general direction of the members of the Force, and 

are intended tc prevent neglect and abuse, and to render the Force 

efficient in the discharge cf its duties. The relevant rule reads 

as follows:-

0 1 lO(ii) Sub~officers and Constables 
desiring to be re-enlisted for a 
further term of five (5) years must 
make an application at least fcur~ 
teen (14) weeks before the expiration 
of the current term and must be medical­
ly examined at least twelve (12) weeks 
before the current term expires. 8 

The applicant did not apply to be re-enlisted within the 

prescribed time 11 nor was b~ere evidence that he had been medically 

examined. However, no issue was made of those facts. Indeed,. 

Mr. Stamp submitted that those requirements were not mandatory but 

cnly directory. He expressed the view that generally sreaking, time 

is not of the essence and that in any event.. the applicant slli~stantial-

ly complied with the requirements of the Book of Rules. The point 

was not argued anC. since it was net germane to my decision 6 I will 

reserve my views. Had the applicant fcllcwed the prcce<lure laiC. 

down, then his aQplicaticn for re-enlistment should have been made 

tc the Ccmmissicner net later than about the middle cf August, 1993. 

The Commissicne:1. has 111 the sole command and superintendence cf the 

Fcrce 8 (Sec. 3(2)(a) of the Ccnstabulary Force Act) and it is he 

who is given the power tc.; enlist sub-officers and cr:nstables cf the 

force. This he may oo fer a term cf five yearsp or he may enlist 

sab- ',:;fficers anc c~_.nstables without r::rescribing a term (Sec .. S). 
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The sequence of events leading up to the Commissioner's 

decision form the background to t~~s application. 

On the 6th September, 1993 the applicant wrote to the 

sub-officer in charge May Pen Constabulary Station in the following 

.terms:;-

"Application for re-enlistment for a 
further term of five (5} years of 
No.5039 Cpl. G. Clarke. 

I hereby apply fer re-enlistment fer a further term of 

five (5) years in the Jamaica Constabulary Force. 

I was enlisted on the 8t:h cf NovemberT 1978., hence my service 

is fourteen years ana nine months. 

I indeec would be grateful if my application is considered 8 

pleaset~. 

The sub-officer in charge referred the application to the 

Superintendent cf Police in charge of Clarendon on the 7th September, 

1993, with his comments, but the application was not forwarded to 

the Commissioner then. 

The Commissioner 8 s evidence is that on the 15th September, 

1993 he "took the decision not to approve any application by the 

applicant for re-enlistment at the expiration of his term on the 

19th Ncvember 7 1993°. As a result a directive was embodied in a 

m~orandum to the Superintendent of Police 7 Clarendon which reads 

as follows:;-

•superintendent of Police 
Clarendon. 

Re~ No.5039 Corporal G. Clarke 

The Commissioner of Police has directed as follows::-

(a) That the above named Corporal of the Clarendon Division 
be advised. that any application made by him or on his 
behalf for re-enlistment in the Jamaica Constabulary 
Force at the expiration of his present term of five 
(5) years on Ncveml:·er17)-993 'i>Till net be approved. 

(b) That he be granted whatever vacation leave he has to 
his credit with immediate effect (tc culminate with 
the end of his present term on November 16, 1993) and 
that he be relieved immediately of all Gcvernment 
property in his possession. 
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2. Please take action accordingly and advise this office as soon 
as it is done. 

3. The grounds for refusing any application for re-enlistment 
from Corporal Clarke will be forwarded early for service upon him. 

4. Bas he applied for re-enlistment? If so, forward his applica-_ 
tion by despatch. 

for Commissioner of Po1ice8 

The directive of the Commissioner was communicated to the 

applicant by the Superintendent cf Police for Clarendon on the 

16th September, 1993, and the a~plicant was instructed to proceed 

on leave as of 6 a.m. on the 17th September, 1993o His application 

for re-enlistment was forwarded by the Superintendent vf Police to 

the Commissioner under cover of letter dated 16th September, 1993 

and it reached the Commissioner on the 17th September~ 1993. 

Before then; the Commissioner could not have been aware that the 

applicant would be applying for re-enlistment, since the application 

had not been made in the~ time. In the circumstances, it 

would appear to me that the Commissionerijs directive contain~d in 

his letter of the 16th September, 1993 was necessary for the proper 

exercise of his administrative powers, as without an application, 

the applican~ontractual period of enlistment would come to an 

end by effluxion of time. However T on the recei1,)t of the application 

for re-enlistment a different situation arose. The Commissioner 

considered the matter and on the 27th September, 1993, a letter 

was sent to the applicant through the Superintendent of Police for 

Clarendon. That letter reads as follows~-

8 No.5039 8 Corporal G. Clarke 
c/o Clarendon Division 

Re: Non Approval of Your Application 
for re-enlistment 

On September 16 8 1993, you were advised by the Divisional 
Officer Clarendon, acting on the instructions of the Commissioner 
of Police that your application for re-enlistment for a further 
term of 5 years at the expiration of your present term on November 
19, 1993 will not be approved. 

Ycu were also advised that the grounds upon which this 
refusal is based will be forwarded your Divisicnal Officer shortly 
to be served on you. 

Attached are the groundsg 

Asst. C;::;.,-,mi.s~io:r:.2r of Pr::_::_~· 
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The reasons for not approving the application for re-enlist-

ment were fully set out. The relevant sections are as follows~-

•REASONS FOR NOT APPROVING APPLICT~TION FOR RE-ENLISTMENT 
IN JAMAICA CONSTABULARY FORCE - N0.5039, CORPORAL 
G. CLARKE. 

The records show that you were enlisted in the Jamaica 
Constabulary Force on November 20, 1978. 

Section 5 of the Jarr,aica Constabulary Force Act states that 
a member of the Force is enlisted for a term of 5 years and that he 
may be re-enlisted for further terms of 5 years service. 

Rule 1.10 of the Book of Rules of the Jamaica Constabulary 
Force provides for the re-enlistment of Sub-officers ~~d Constabl2s 
and states at sub-section (i) that Sub-officers and Constables may 
be enlisted for a term of 5 years. and at Sub~section (ii} that 
Sub~Officers and Constables desiring to be re-enlisted for a further 
term of 5 years must make an application at least 14 weeks before 
the expiration of the current term. 

Your application for re-enlistment has been receivec. 

The Commissioner of Police cirected b~at you be informed 
that your application for re-enlistment will not be approved and 
you have been so advised. 

Set cut belcw are the reasons for refusing your application~ 

a) On November 17, 1979 at 10 p.m., you were despatched 
from the Negril Felice Station on patrol duty along 
Norman Manley Boulevard. You left your patrol and 
found yourself at the home of Merlene Shaw at 
Sheffielo District. Whilst there you were confronted 
by Leslie Bru~ooram of Port Antonio who had arrived 
to pay a surprise visit to his girlfriend and baby 
mother. You used the service revolver with which 
you were armed to shoot him in his head, claiming 
that he had attacked you and Shaw with a machette. 
Babooram died en May 10, 1980, from the effect of 
the gun shot wound. The matter was investigated 
and s~~j_tted to the Director of Public Prosecutions 
who sent the matter to the Coroner. The Coroner 
eventually ruled that no one was criminally responsibl ·. G 

b) In 1982, one David Peters, filed a Suit against 
you and the Attorney General, claiming that whilst 
arresting him on July 28, 1982, on a charge of 
larceny from the person you used your service revolver 
and gunbutted him. en the left side cf his head causing 
a swelling and persistent headache thereafter. 
You denied this allegation but in the face of the 
Medical Certificate and other supporting evidence, 
Judgment was entered against the Attorney General 
in the sum of $11~642. 

c) In 1983. Hugh Reid of 3 Fourth Avenue, Vineyard Town, 
reported at the Police Complaints Office, that on 
the night of Saturday, October 29, you carried out 
a most brutal and unprovoked assault on him. in the 
area of Milk Avenue. Montague Street and Langston 
Read in Rollington Town and Vineyard Tcvn1. The matter 
was investigated but eye witnesses refused to give 
written statements stating that tl1ey were fearful 
of your aggressiveness and reprisal. 
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d) en August 27g 1983, you fatally shot Delroy Parchment 
of Back Bush at Chaves Avenue~ The circumstances of 
the shooting were-so bad that the Director of Public 
PrQsecutions v~led that you be arrested en a charge 
of Hurder. A Nelle p~ was eventually entered 
by the Director o:f Public I'rosecutions as the witnesses 
could not be fcund to attend Court. 

e) On Friday July 15, 1988 9 it is alleged that with 
gun in hand you chcsed one Desreen Slowly from the 
Santa Cruz Police Station and along t~e public road. 
A Court of Enquiry was ordered to enquire into your 
conduct but because Miss Slowly refused to give a 
statement before the Enquiry, the President returned 
a verdict of nNot Provenn on the charges brought 
against you. 

f) On November 27 3 1992, you left the island from 
Norman Manley International Airport and went to 
f{iami 8 Florida, without first obtaining leave or 
permission so to do. For this you were tried at 
a Court of Enquiry and deprived of a total of 10 
days pay. 

g) You are reported ~o be a fr~ent user of indecent 
language to and within the hearing cf members cf 
the public. 

Your conduct as described above, has d~onstrated that you 
are a person with a very aggressive and violerit nature. Many law 
abiding citizens have expressed fear for your hostile behaviour 
and this is not in the best interest of the Force. 

The Commissioner of Police, having assessed your conduct 
and discipline over the past years and after considering certain 
intelligence reports he had received, gave instructions that you 
be advised that ycur 3pplication for re-enlistment would not be 
approved. 

You have been so advised. 

This Notice is to formally inform you that your application 
for re-enlistment for a further term of 5 years service at the 
expiration of your present term en November 19n 1993§ has not been 
approved. 

You may, if you so desireR appear before the Commissioner of 
Police by your self or acccmpanied by your Attorney~ to argue your 
case as to why he should review his decision and re-enlist you. 
If you decide to do so, you should forthwith advise your Divisional 
Officer in writing cf your desire to do so in order that he can 
make an appointment on your behalf." 

The last paragraph of the abovementioned correspondence 

seems to have prom~ted the applicant to avail himself cf the oppor-

tunity to be heard. On the 6th October, 1993, he requested an 

interview with the Commissioner and expressed his intention •to be 

present with a team of lawyers at the interview .. a The interview 

was arranged for the 11th November, 1993, and en that day, the 

applicant and his Attorney-at-Law, Mr. Chester Stamp, appeared 

before the Commissicner and made submissions to him. The Commissioner 
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took time to consider the submissions and on the 16th November, 1993 

he came to the final decision not to re-enlist the applicant and 

the applicant was informed accordingly on that day. The submi~-

which were subsequently embodied in a letter to the Commissioner 

reads as followsg-

•16th November, 1993 

Without Prejudice 

The Commissioner of Police 
103 Old Hope Road 
Kingston 6. 

Dear Sir, 

Re:: No. 5039 Cpl. G1enroy Clarke 

We refer to yotirs of 27th September, 1993 and our meeting of 11th 
November, 19~3,· at which we.expressed strong objections to the 
procedUres adopted in refusing Cpl~ Clarkeis application for re­
enlistment. 

We stressed that we attended the meeting under strong pr0test, 
that we could not participate in a •hearing• at that stage and 
that our attendance was not a waiver of our objection. ' 

Our reasons include:-

a) Cpl. Clarke received no notice of the groun0s fer possible 
refusal. and no hearing before his applicati0n was refused. 

b) We are instructed that the ~ecision·was BaBe even before the 
recommendations of Cpl. Clarke's Commanding Officers were 
received and considered; and 

c) The grounds for refusal. ce1ivered after the decision had been 
made refer to (i) matters for which Cpl.. Clarke had been 
excu1pated or not founc gui1ty of wrongdoing, (ii) matters 
determined prier to November, 1983, which wou1d have been 
considered by a previous Commissioner when he was then 
re-enliste~, (iii) vague and unsubstantial. a1legations of 
misconduct which cannot be answered in the absence of specifics 
and (iv) one matter fer which a penalty had already been imposed. 

In the circumstances it is manifested that in prejudging the issue 
the Commissioner has fettered his discretion acted en irre1evant 
con~iderations and had net taken account of all. re1evant matters. 
There is also an appearance of bias. 

Since the exercise of the power in respect to approval. cf re-en1ist­
ment rests sole1y in the Commissioner and cannot be delegated we 
would propose that the on1y just course is to approve Cpl.. C1arke's 
re-en1istment in which case he wcu1d have no cause to institute 
proceedings thus avoiding unnecessary expense to a11 parties. 

W~ wou1d be grateful. if you wou1d furnish us with a copy of 1etters 
of 15th September, 1993 over the signature of A.C.P. Campbell. 

.advising the Supt. i/c C1arendon that Cpl. Clarke wou1d not be 
re-enlisted. 

Yours faithfu1ly, 
STAMPfl USIM & MORRIS 

Per ... o ............... . 

CHESTER STAM2 1111 
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Before us, Mr. Stamp argued a numbez: of grounds, but the 

main thrust of his argument was centered around ground 3(c) which 

reads as follows~-

0(c) The said Orders/directives of the Commissioner of Polic~ 

are unjust, arbitrary 11 null, void .. and contrary to Law 

and in breach of the principles of Natural Justice in 

that; 

(1} The applicant was not afforded a fair hearing 

and or any hearing at all. 

(ii) The Orders/directives were based on suspicion, 

speculation,. bias, irrelevant considerations 

and/or malice by the Commissioner of Police; 

(i·ii) No valid reasons has been given for the directive/ 

orders." 

Mr. Stamp submi.t.ted that the Commissioner went wrong in that 

he failed to givo t.ho .. applicant 111 proper notice of the grounds or 

reasons." He criticizeq the judgment of the Commissioner in •consider­

ing certain intelligence.reports he had received 0 in coming to his 

decision, and more so, ~ause the r9ports were not made available 

to the applicant,so thi;~.t he could refute them. He conceded that 

the applicant need_not be told the source of the reports but he 

expressed the view that the applicant must be told the nature of 

the re~orts, and that failure to do so was repungnant to the rulesof 

natural justice • 

The principle which Mr. Stamp urged us to act on is well 

established. It is known as the audi alteram partem rule, and 

is a cardinal principle which applies not only to judicial proceed­

ings but also to administrative proceedings •. , The development of 

this principle in administrative law has been prodigious, and the 

rule has been applied even in cases where a final discretionary 

decision is required without a-charge being made. But the rule 

is not rigiC. and inflexible. Parliament may confer unfettered 

discretionary power on a person cr body, and in so doing, exclude 

the cperation of the rule. . Again, the rule will be abrogated 

where confidential report touching the personal character of a 
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person or some breach of the law by him is brought to the attention 

of the administrative body, and the disclosure of such confi•~~ntial 

matter to the interested party would be prejudicial to the p~~lic 

interest, or may tenc to injure others. (See for example Collymore 

Vo Attorney Gene~al [1969] 2 ALL ER 1207 and Re P.A. (an infant) 

[1971] 3 ALLER 552). These are but two examples where the Court 

has upheld the exclusion of the ru1eo We were referred to the case 

of n~ Surinder Singh Kanda v. Government of the Federation of Malaya 

[1962] A.C. 322. In that case the question of whether the applicant, 

an inspector of police, was afforded a reasonable opportunity of 

being heard was considered by their Lordships. The applicant had 

been found guilty of an offence against discipline by an adjudicating 

officer who had been supplied with the report of a board of enquiry 

before he sat to inquire into the charge. The report contained •a 

severe condemnation of inspector Kanda" but he was not supplied with 

a copy of it. The relevant section of the headnote to the judgment 

of the Judicial Committee reads as follows~-

"Held, secondly, that the failure to 
supply the appellant with a copy of 
the report of the board of inquiry, 
which contained matter highly prejudi­
cial to him and which had been sent to 
and read by the adjudicating officer 
before he set to inquire into the 
charge, amounted to a failure to afford 
the appellant •a reasonable opportunity 
of being heard • in answer to the charge 
within the meaning of article 135(2) of 
the Constitution and to a denial of 
natural justice.• 

That case must be considered on its own facts. I know of 

no rule of law which specifically binds the courts as to when the 

audi alteram partem rule must be applied. The circumstances of 

each case must be looked at to determine whether the procedure 

adopted at each stage requires the application of the rule. The 

over-riding principle is, in my view, that where the circumstances 

are such that fairness is required, then the rule applies. 

The facts in the instant case are quite different to those 

in the Kanda ca~2. The prime consideration of the Commissioner was 

not whether the sub-officer was guilty of a charge, (there was no 

charge against him) but whether or nat he was a fit and propGr 

person to be re-enlisted in the Force to carry out its duties and 

functioi'\s fer av"·;t:her :fj ~:re yea::r~ term. lf'h.e Commi~sioner must consider 
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not only the past conduct of the sub-officer, but also his personal 

character. The Commissioner is entrusted with the sole responsibility 

to assess and evaluate the character and conduct of the members qf 

the Force and to ensure that a disciplined and efficient Force is 

maintained at all times for the proper administration of justice. 

It must be rem~bered that the contractual period of the applicant 

would have expired by effluxion of time and there was no automatic 

right to re-enlistment: it was dependent on a favourable considera-

tion of his application. I de not share the view that in such 

circumstances it is incumbent en the Commissioner to disclose any 

confidential reports that he has received and used in arriving at 

a decision whether or not to re-enlist or employ the applicant. 

In considering the application the Cc:mmi.ssic:iner exercises an 

administrative function and he arrives at a decision based on his 

discretion which involves D'.:· question of law. 

We were also referred to the case of Ridge v. Baldwin and ors. 

[1963] 2 ALL ER 66, but in my view, that case is easily distinguish­

able from the instant case, and it does not assist the applicant's 

contention. In that case, the chief constable had been summarily 

He had not been charged in 

accordance with the relevant regulations, nor was he informed of 

the grounds upon which the watch ccmmittee proposed to proceed. 

He was not given a proper opportunity to present his defence, and 

in thcsccircumstances, it was held that the watch committee had 

failed to observe the principles of natural justice, and the dismissal 

was null and void. This was clearly a case of the wrongful exercise 

of the power of dismissal, and Lord Reid in his opinion, dealt with 

the principles of natural justice as they applied to cases of dismissal __ 

Be had this to say (at p .. 71). 

0 So I shall deal first with cases of 
dismissal. These appear to fall into 
three classes, dismissal of a servant 
by his masteri dismissal from an office 
held during pleasure, and dismissal from 
an office where there must be something 
against a man to warrant his dismissal.• 

Mr. Stamp laid stress to Lord Reid 1 s opinion where he said 

(at p.73)~-
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"So I come to the third class which 
includes the present case. There I 
find an unbroken line of authority 
to the effect that an officer cannot 
law1~lly be dismissed without first 
telling him what is alleged against 
him and hearing his defence or expla­
nation. •• 

The exercise of a discretion not to approve an application 

for re-enlistment or 

with the exercise of the power to dismiss a member of the Force 

or terminate his aFpointment. There are strict laws, rules and 

regulations which govern the exercise of the power of dismissal of 

a member and also the termination of appointment. There are no 

such rules and rey~lations governing the exercise of the discretion 

for the approval or refusal of an application for re-enlistment. 

Although in general the principles of natural justice are applicable, 

in my view, the rules governing their exercise do not necessarily 

coincide. In particular, the rules of natural justice may be 

excluded from ttie exercise of a discretion not to approve an applica= 

tion for re-ehlistment as I have already pointed out. In the instant 

case, it is my judgment that the Commissioner 8 s decision not to 

approve the applicant's application for re-hnlistment is not void 

because he took into account "certain intelligence reports" which 

were not made known to the applicant. The applicant was afforded 

ample opportunity to press his case for re-enlistment, and the 

Commissioner must have come to his decision after taking into 

consideration all relevant factors. I found that the rules of 

natural justice had not been infringed. 

But even assuming that I am wrong on that score~ the complaint 

of the applicant relates to only that part of the Commissioner•s 

reasons fmr not approving the application where he states that he 

considered 0 certain intelligence reports he had received.n When one 

looks at the entire reasons set forth, it is fair to say, in my 

judgEent, that that consideration played only a minor part in the 

Commissioner's decision, and is separate and apart from the real and 

substantial reasons which centered around an assessment of the appli-

cant 11 s "conduct and discipline over the past years 11 
.. Looked at in 

that light, the words of May L.J. are apposite when in Reg. v. Broad-

cast~g Commission Ex[arte OWen {D.C.) {19C5] 2 W~L-R. 1025 at 1041 

...:; 
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11Where the reasons given by a statutory 
body for taking a particular course of 
action are not mixed and can clearly be 
disentangled, but where the Court is quite 
satisfied that even though one reason may 
be bad in law, nevertheless the statutory 
body would have reached precisel.y the same 
decision on the other valid reasons, then 
this court will not interfere by way of 
judicial review. In such a case, looked 
at realistically and with justice, such 
a decision of such a body ought not to be 
disturbed.~~~ 

So, even if it can be said L~at the Commissioner committed 

a breach of the rules of natural justice by not informing the 

applicant of the nature cf the intelligence re~orts and to afford 

him a fair hearihg on that point, nevertheless the other reasons 

given are so compelling that by themselves; there can be no doubt 

that the Commissioner would have arrived at the same cecision. 

The question as to whethet or rtot the Commissioner is 

obliged to state his reascns for refusing an ap~lication for re-enlist~ 

ment did not arise. It seems obvious that if he decides to grant 

an application, there is no necessity to give reasons. However, 

if the Commissioner gives reasons for refusing the application and 

those reasons adversely affect the applicant generally, in such a 

case, it is incumbent on him to give the applicant an opportunity 

to te hearc in that regard before coming to a final decision. 

The next ground argued by Counsel was thisg-

0 The orders/directives were baseG on 
sus:ificion, speculation, bias, irrele~ 
vant considerations and/or malice by 
The Commissioner of Police.n 

On the question of bias, Counsel submitted that the Commissioner 

showed bias and expressed bias by rjrejudging the applicant without 

hearing him. He arguec that this could be gleaned from the 

Commissioner's directives embodied in the memorandum tc the Superin-

tencent of Police, Clarendon dated September 15, 1993, (which I 

have already quoted). It will be remembered that this memorandum 

was written before the Commissioner received the application for 

re-enlistment. Counsel submitted that the Commissioner, 0 having 

prejudged the issue, had fettered his discretion even after he 
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. indicated to the applicant that he would hear him.• He argued 

that in the circumstances, the Commissioner should not have considered 

the application but should have referred it to the Police Services 

Commission for a determination. 

It would seem at first glance that the Commissioner's decision 

taken on the 15th September, 1993, that any application made by 

the applicant fo::t re-enlistment would not be approved, was premature,. 

since he did not have then for consideration an application for 

re-enlistment. As I saic before, there is no automatic right to 

re-enlistment, and so, in my view, if the applicant failed to apply, 

his service would determine by effluxion of time, and the Commissioner 

would not be required then to make a decision in relation tc re-enlist· · 

ment. Therefore any decision arrived at before such an application, 

in my view, is otiose, and accordingly is invalic and of no effect. 

A needless procedure was adopted. But whatever was done then and 

assuming there was a defective decision taken, it appears to me 

that what transpired after the application for re-enlistment was 

received by the Commissioner clearly dispelled any semblance of a 

prior breach of natural justice, and firmly established that there 

was no bias en the part of the Commissioner. The applicant was 

afforded every opportunity to a full and fair hearing, based en 

the principles of natural justice, and due consideration was given 

tc his application and submissions before the final decision was 

taken. It has not been shown that the Commissioner had any personal: ..... 

animosity or malice against the applicant which would tend to colour 

h.is judgment to re-enlist the applicant. In my judgment, the 

procedure adopted was fair. I fcund no reason why the C~. 

decision ~ul.d be faulted on this score. 

The decision of the Commissioner was attacked from yet 

another angle. Counsel submi ttcd that the decision of the Commissioner 

was nunreasonable arbitrary and based on suspicion, speculation and 

irrelevant considerations, and/cr malice•. He contended that it 

was unreasonable fer the Commissioner to take into account matters 

that came before a previous Ccmmissioner. The applicant, he said1 
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had committed only one offence within the last year for which he 

could have been dismissed. His application for re~enlistment had 

been recommended by the Superintendent of Police and the sub-officer 

within the parish that the applicant was stationed. Further, the 

applicant had been promoted in 1992 to the rank of corporal, apd 

in 1993, he was appointed to act as sergeant. These were compelling 

factors, he said, that should have dissuaded the Commissioner from 
. . 

exercising his discr~tion in the way he did. He submitted that if 

the Court found •that the grounds (for dismissal) were based ori 

suspicion, specuiations and irrelevant considerations, then ~~ 

Court would be erttitled to f~d that the Commissioner acted unreason-

able and take it out of his discretion.• 

I have referred to the grounds en which the Commissioner 

said he acted. In my view the Commissioner, in considering the 

app1ication for re-enlistment, is entitled to take into account 

the overall record of the applicant anc nc:t only his record over 

the last 5 years as urged by Counsel. The conduct and discipline 

of the applicant cannot be assessed by only convictions before a 

court of law or on departmental charges. There are acceptec standardr: 

of behaviour which every member of the Force must adhere to, and 

in every case, it is the duty of the Commissioner to consider the 

overall picture and ensure that the standar<'l.s are upheld. He must 

take intc account all relevant factors germane to what is being 

considered and in my opinion, his discretion ought not tc be inter-

ferred with by the court unless it is clearly shewn that he has 

acted en wrong principles or has acted. unreasonably or unfair1y 

in arriving at his decision.. I found no such basis on which the 

court ought to interfere. 

I turn now tc the final submission of Ccunsel for the applican ;:~:: 

which, as I understand it, is this. The commissioner acted in excess 

of jurisdicticn because once an applicant fer re-enlistment, who 

has previously been re-enlisted for a five year period~ substantially 

complies with the requirements for re-enlistment, there is no discre-

tion in the Commissioner to refuse. He referred to the Jamaica 

Constabulary Force Rules and Regulations (1939) paragraph 575, which 
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reads as follows~-

0 575. A constable is enlisted for a 
term of five years, and during 
that time he cannot leave the 
Force except fer physical dis­
ability. At the end of this 
term if he so desires and if 
the Inspector General a~proves. 
he will be allowed to extend 
his service.n 

He argued that the omission of the words •if the Inspector 

General (Commissioner) approves" from the present previsions for 

re-enlistment, and en the basis of 0 Standard construction",it is 

plain that any discretion of the Commissioner to refuse re-eniist-
. ., 

ment has been take~ away. He equated a refusal to re-enlist to a 

termination 0f cn~loyment because, as he puts it, in law and in 

fact, the applicant would have aa legitimate expectation° to be 

re-enlisted. 

That submission did not find favour with mci. As I have 

already pointed out, the ~rocedure to be foll0wed by sub-officers 

and constables desiring to be re-enlisted fer a further term of 

five years is set out in the Bcok of Rules at paragra~b 1.10(ii) 

(supra). Implicit in those previsions is the necessity f0r the 

Commissioner tc ccnsider the application.; There is no automatic 

right tc re-enlistment, I must re-iterate, and accordingly, the 

application may be api_)rovec cr refused. If it is approved, there 

is nc necessity fer the arplicant to be given a further opportunity 

to be heard, but even then be cannot perfcrm the duties of a constable 

after the expiraticn cf his enlisted term until he has again been 

sworn in (see Rule 1. 9} • On the other hand, if the Commissioner 

is inclined to refuse the applicaticn, in my view, he must inform 

the applicant and give him an opportunity fer a fair hearing before 

a final decision is taken. It seems to me that the reason for this 

does not arise frc.1n any 111 legitimate expectation" of the applicant 

to be re-enlisted, but purely fr:Jm the principle that an executive 

cr administrative authority must act reasonably in the exercise of 

a discretion, and it would be unreasonable and unfair to refuse the 

application without giving the applicant a further opportunity to 

be heard. It is not the case that the applicant is being deprived 
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•of some bebGfit, or advantage which (i) he has in the past been 

permitted by the decision-maker to enjoy and which he can legitimately 

expect to be permitted to continue to do unt~l thc~e has been communi­

cated to him some rational ground for with~awing it on which he ~as 

been given an opportunity to comment." (per Lord DiplOck in Council 

cf Civil Service Unions and others v. Minister 6! tlid Civil Service 

[1984] 3 ALt ER 93~ at 949 Ko) He was invited to argue his case 

as to why the Commissioner should review his decision and re-enlist 

him, and he accepted the invitation~ I saw nothing wrong with tht! 

manner in which the Commissioner exercised his discretion, nor was 

it shown that his decision was unreasonable or unfair. For those 

reasons,·I·concluded that there was no basis on which the Court 

could interfere with 

the applicant,. and accordingly, in my judgment, I dismissed the 

motion fCl: certio~i. 

.. 
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ELLISs J. 

The applicant moves this court for an Order of Certiorari to quash an order 

of The Commissioner of Police made on the 18th November, 1993 discharging him from 

The Jamaica Constabulary Force as of 19th November, 1993 as he had not been permitted 

to re-enlist. 

The grounds on which he moves areg-

(a) The orders/directives of the Commissioner 
of Police are unlawful and in breach.of the 
Police Service Regulations 1961 and the Book 
of Rules for the Guidance and General Direction 
of the Jamaica Constabulary Force 1988. 

(b) The said orders/directives of The Comrli.issioner 
of Police are unjust~ arbitrary~ null~ void and 
contrary to Law and in breach of the principles 
of natural justice in thatg-

(i) 

{ii) 

(iii) 

the applicant ~as not afforded 
a fair hearing and/or any hear­
ihg at all. 

The brders/dir6ctives ~ere b~sed 
on suspicion, speculation, ~!as, 
irrelevant considerations arld/dr 
malice by the Commissioner of 
Police. 

no valid reason has been given 
for the directives/orders. 

(d) The Commissioner of Police has acted and continues 
to .act w;it=hout ~l:hortty or in excess of juris­
diction and in breach of The Constitution of Jamaica 
and the rules of national justice. 

He supports his motion by an affidavit and exhibits marked 11G.C.l-G.C.3. 11 

The Commissioner of Police opposes the motion and supports his opposition 

by an affidavit and exhibits marked 17TM11 l - 11 TM115. 

The Facts 

The affidavits disclose that: 

1. The applicant was sworn to be a m~mber of The 
Jamaica Constabulary Force on 20th November~ 1978o 

2. He re-enlisted as a member of The Jamaica Con­
stabulary Forceon the 20th November, 1983 and 
again on 20th November, 1988. 

3. On the 6th Septemberp 1993 he applied to be re­
enlisted for a further period of five years as 
of 20th November. 1993. 

4. On the 16th September~ 1993 he was instructed to 
proceed on leave with effect from 17th September~ 
1993. 
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5~ On the 27th September" 1993 he was informed 
by .lette.r ;'G.C.2;' that his application for 
r~-enlistment was not approved. That letter 
contained the grounds for the non approval 
and an invitation for the applicaht to attend 
on the Commissioner by himself or with his 
attorney to argue for a review of the decision 
not to re-enlist him. 

6. On 6th October~ 1993 the applicant duly 
evinced his intention to ;:,ppear before the 
Commissioner of Polj.ce with a team of lawyers 
to argue his case for r2~~nlistment. 

7. The applicant and his attorney-at-law appeared 
before the Commissio:uc::.r of Police and sub­
missions on his behalf w2re made and heard by 
the CoTI1."1lissioner of Po lie::", 

a. The submissions on beh2lf of the applicant 
w~re considered by The Commissioner of Police 
who did not relent his decision not to approve 
the. applicantqs application for re-enlistment. 

Is th~ applicunt therefore entitled to the Order sought? 

Section 5 of Constabulary Force Act provides for the enlistment of Sub-

Officers and Constables for a period of five years when he first becomes a member 

of the Force~ The section is silent c-:s to tne re-enlistment of a Sub=Officer or a 

Constable. 

Provision for such re-enlistment is to be found at Rule 1.10 of The Rules 

for Guidance and General Direction of the Jamaica Constabul~y Force. This rule 

deals with che re-enlistment of Sub-Officers and Constables thus~-

(ii) :~Sub-Officers and Constabl~s desiring to be 

re-enlisted for a furth:;r term of five years 

must make an application at least fourteen 

weeks before th expiration of the current term 

and must be medically examined at least twelve 

(12) weeks before th<:> current term expires." 

That rule 1.10 appears to be a remake of Regulation 580 of The Constabulary 

Force Regulations to be found in the Extraordinary Gaett~ of 1939o That rule 580 

required an application for re-enlistment to be oade one month before the (;:Xpiration 

of the existing term and a medical exahlination 14 days before the term expired. 

There was also in the Regulations of 1939 at rule 575~ provision for re-

enlistment of a Constable in the following t.arms:-

1'A constable is enlist:.d for a tE:m of five 
years and during that time he cannot leave 
the force except for physical disability. 
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At the end of the five y~ar term and if 
the Inspector General approves~ he will 
be allowed to .!Xtetid his service. 

Attorney for the applicant conc~deJ quite frankly that the applicant 1 s 

application for ra-enlistment was out of time. No point was taken by the attorney 

representing th~ Commissioner on that circumstance 9 and in any event~ for my part 

nothing turns on it since the Commissioncr 9 s refusal to re-enlist was not based 

on that circunstance. 

Section 5 of the The tonstabulary Force Act seems to reflect zule 575 but 

omits any rofer~nce to a re-enlistment on tha approval of the Commission2r who now 

takes the place of the Inspector General. 

Mr. Stamp for the applicant asic.ed th·a court to say that the omission of any 

reference to ~ re-enlistment being subject to the Commissioner's approval$ removes 

his discretion to refuse or grant an application for re-enlistment. If there is 

no discretionp he argued, the refusal to re-enlist the applicant is c tarmination 

of his employmr;mt. Such a termination of ~\mployment can only be effect·"d within 

the rules as to Disciplinary Proceedings contained in The Police Servic~ R~gulations 

of 1961. In any 12.vent Mr. sta.J:Jp submitted that the applicant had a l'"gitimate 

expectation of being re-enlisted in all the circumstances. That legitimate expec-

tation ought not to b'~ deprived himwithout his being heard on the reasons for the 

refusal of his application for re-enlistoent. 

Mr. Robinson for the Commissionzr of Police submitted that the rule lo10 has 

done no violence to the prior discretion of the Comnissioner wh~n considering 

applications for re-enlistment. 

He cont~nded that the applicant had no legitimate expectation of being re-

enlisted in that th9re was: 

(i) no express promise of re-e~listment held out 
to him by any Public Authority or Body. 

(ii) there is no practic~ of re-enlistment so well 
established as to make a departure therefrom 
unreasonable. 

On this point he referred the Court to CCSU v. Minister for The Civil Service 

[1984] 3 All E.R. 935 (1985] l A.C. 401 in support of being denied a h_aaring with 

expectation. 

On the applicantvs entitlement to a hearing he submitted that the applicant 

' -~ 
t.;.,•, r,;:..· ...-~·: . ~· ~ .. ~ . 

:·:· ·:.::.. .!,. •••• -:,:. :. ') ~ '· ~· .. i~. : ..... ). 
..... :! . ~ ; .. i. ~; 
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did have a hearing and so cannot raise 2:ny complaint of being denied a. h·~aring 

with any success. 

I do noi: ag:re~ wich the applicant 1 r:. contention that no discn:tion is now 

resident in th·a Commissioner of Police" wlh~n he. is considering wheth8r or :not he 

should approve or disapprove an application for re-enlistment. 

The Commissioner of Police has by s•zction 3 of The Constabulary Forc~a Act 

the responsibility of sup.:rintending th"' Police Force. In that capacity~ appli-

cations for r~-•.mlistment go for his consic2ration. I hold that h·8 must have a 

discretion to decide who are fit p~rsons to be re-~nlisted in the Force which he 

superintends. Were it not so, the elaborat0 rules contained in the Polcie Service 

Regulations of 1961 would say so. 

A refusal to allow a re-enlistment det~rmines a policemanvs employm~nt in 

the Constabulary Fdrce. So too is his disnissal frocr the Force aft~r disciplinary 

proceedings arc conducred. Although both h~3ve a similar result, the latter can 

only be valid if it is obtained by strict ~dhcrence to the express rulss of dis-

cipiinary proc~edings. The validity of ·th·a former is dependent on a proper exercise 

of discretion. 

The Comuissioner must therefore exarcise his discretion with fairness and 

without abuse. 

Between 1978 and 1988 the applicant's application for re-enlistment was approved 

on two occasions. In 1993 after serving his third five year term as a policeman 

his application for re-enlistment was :r;.;,fus·~d. The applicant 1 s application for 

re-enlistment having been approved wittout any demur on the previous occasions in 

my opinion cr~at~d, if not a practice~ certainly a situation for a legitimate 

expectation that his future application would be approved. I hold that the appli-

cant had a legitimate expectation of being r2-enlisted. I find support for so 

holding from the cases of Council of Civil Service Unions v. Minister for the Civil 

Service (1984) 3 W.L.R. 1174 and Attorney General of Hong Kong v. Ng Yuen Shin (1983) 

2 W.L.R. 735. 

On the submissions of Counsel I have found~ 

(i) The presence of a discretion in the Commissioner 
of Police to refuse or allow an application for 
re-enlistment. 

(ii) The applicant had a legitimate expectation of 
being re-enlisted. 



' '--~ 

21 

As I said before, the Commissioner of Police in exercising hs discretion 

must act with fairness and without abuse of that discretion. If he does not so 

act~ a court is competent to declare the consequence of his act invalid. 

Fairness in exercising a discretion involves an obedience to the rules of 

Natural Justice and in particular th£ right to a fair hearing. 

In this cas~~ the factual situation in that the appiicant was invited to 

appear before the Commissionr of Police to argue his .case for his re-enlistment 

(See Exhibit 001'}1311 of The Commissioner~ s Affidavit). The applicant did accept that 

invitation-and-attended as invited with. his attorney and his case was argued. 

No cogent argument was addressed to the Court which would constrain me to 

hold that the applicant did not have a fair hearing. 

Legitimate expectation that something will happen is not immutable. It does 

not mean that it cannot be curtailed or even dissipated9 but any curtailment or 

dissipation~tthat legitimate expectation must be able to bear the light of fair-

ness. 

Having found that the.applicant was heard on the refusal for. his re-entitlement 
v··· 

I am constrained to hold that the refusal to .re-enlist him was a e~nsequence of the 

proper exercise of the Commissicner 9 s discretion. 

In the light of that I would dismiss the motion. 

"'. ,•.,. .. 
.. :,..., ...... " · ..... .. 

G.G. James, J. 

I agree that the motion should be dismissed. 


