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Police (Property) Act 1897-applicatiofl iflit7.'at .d by complain "unopposed
at hearing by police-whether jurisdictio to order c "Is

R. v. UXbridge Justices, ex p. Commissionc of Poli for the Metropolis

Court of Appeal: Lord Denning M.R., Sir Geo e Baker and Sir StanleyRees: June 12, 1981.12

The applicant had been arrested and sent ced to 18 months' imprison­
ment in connection with currency offence. \Vhile they were investigating
the offences, the police came into poss sion of, and held, money in the
form of currency notes which they ad found in the applicant's hou
and wl1ich he claimed belonged to im. The applicant applied whil 1e
Was in prison to justices for the d ivery of the money to him pursu t to
section 1 (1) of the Police (Pro erty) Act 1897. A summons in t e form
of a complaint ~was issued ad essed to and served on the Co issioner
of Police for the Metropoli for his attendance to answer th complaint.
The police did not oppos the application at the hearing The justices
ordered the return of tl money and awarded the appli nt £350 costs.
The Divisional Court smissed [1981] 1 W.L.R. 112; 1980] Crim.L.R.
649 an application 'by e Commissioner for an order 0 certiorari to quash
tl1e order on the ound that the justices had n power to make an
order for costs On • application under the Act of 97. The Commissionerappealed.

Held, dismiss' g the appeal (Lord Denning .R. dissenting), that the
procedure by ay of complaint was (per r George Baker) a proper
procedure (P r Sir Stanley Rees), the nece ary procedure in the circum­
stances, for the applicant to use for his pplication and accordingly the
justices ha jurisdiction under section 55 1) of the M.lgistrates' Courts Act
1952 (no s. 64 (1) of the Magistrates' ourts Act 1980) to make the orderfor cos .

He! , further that it was in gene I undesirable for magistrates to make
order for costs against the poli in cases where they did not oppose
the laking of an order under t Act of 1897 for the delivery of property
in heir possession; and (per rd Denning M.R. and Sir George Baker)
t form of notice of applic ion Where there was no complaint, such as

as used in the Metropolit n Magistrates' Courts, was a valid notice oflication.

[Reported by A.

Commentary. Sectio 1 (1) of the 1897 Act provides that where property has
come into the possess· n of the police in connection with their investigation of
a suspected offence ... "a court of summary jurisdiction may, on application
either by an officer f police or by a claimant of the property, make an order
for the delivery 0 the property to the person appearing to the magistrate or
court to be the wner thereof, . . ." The problem in the present case arises
because niagistr es have no inherent jurisdiction to make an order for costs,

12 For the ommissioner: Alan Rawley Q.C. and Stuart Sleeman (instructed
by the Solici r, Metropolitan Police). For the applicant: john Lloyd Q.c. ahd
Michael Har· gton (instructed by Edward Mackie & Co., Baling).



.(,

713OBTAINING BY DECEPTIONCrim.L.R.

Commentary. The point of law of general public importance certified by the
Court of Appeal was: "In view of the proved differences between a cheque card
transaction and a credit card transaction, were we right in distinguishing this
case from that of Commissioner of Metropolitan Police v .Charles upon the
issue of inducement?"

For the reasons given in the commentary on the decision of the Court of
Appeal, [1980] Crim.L.R. 726, it is respectfully submitted that no relevant distinc~

tion can be drawn between a cheque card transaction and a credit card transaction
and that the question asked was correctly answered in the negative by the House
of Lords.

The question which is not, with respect, satisfactorily answered is how there can
properly be held to be an offence of obtaining by deception in either/transaction
in the ligbt of the established principles of obtaining offences (which the House

time had not' done so. She selected some items in a shop and tender~d the
card. The assistant checked her signature on the voucher againsytliat on
the card and ascertained that the total purchase was within the p's .. floor
limit" and that the card was not on the current .. stop, st." She then
'allowed the defendant to take the goods. The defenda was subsequently
cbarged with, inter alia, obtaining a pecuniary a antage by deception,
fContrary to section 16 (1) of the Theft Act 19 and was convicted. She
appealed against conviction, contending, inter fa, that the evidence had not
shown that any deception had been ope tive, and the Court of Appeal
(Criminal Division) allowed the appe . The Crown appealed by leave of
the House of Lords.

Held, allowing the appeal, t t the representation arising from the
presentation of a credit card d nothing to do with th.e defendant's credit
standing at the bank but w s a representation of actual authority to m e
the contract with, in th present case, the shop on the bank's be that
the bank would hono the voucher on presentation: Charle 979] A.C.
177. On that view, e existence and terms of the agre ent between the
bank and th'e sh were irrelevant, as was the fac at the shop, because
of that agree nt would look to the bank for ment. As to whether the
shop assista' had been induced by the de dant's representation to com­
plete the ansaction and allow the def aant to take away the goods, had
she bee asked whether, if she ha nown that the defendant was acting
dishon stly and had no authorit rom the bank to use the card in that way,
she would have completed t transaction, only one answer was possible:
" no." Although that qu IOn had not been put to her at the trial, where,
as in the present cas no one could reasonably be expected to remember
a particular trans ion in detail, and the inference of inducement might
well be in all e circumstances quite irresistible, there was no reason in
principle w it should not be left to the jury to decide, on the evidence
as a wh e, whether that inference was in truth irresistible, as it was in
the pr ent case: Sullivan (1945) 30 Cr.App.R. 132 136.

P,.r curiam. Had the defendant been charged ~ith obtaining property
b deception, contrary to section 15 of the Act of 1968, it is difficult to
see what defence there could have been once the jury were convinced of
the defendal~t'sdishonesty.

[Reported by Michael Gardner, Barrister.]
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for J n Folcy & Co., Ncwcastle-u n-Tyne). The respondents we~ not repre~
sen a. For the applicant Dhesi: ndrew Collins (instructed by Hatten~Vyatt &
C01>t- Gravesend). For the ju~ti s: Richard Aikens. (instructe.~ by A.. H.~C"Xwis.". '"
Da-r:tford). For the prosecut n: Gregory Stone (mstructed by R::( A. Cra~
Maldstone). For the appell t Moody: John~·Reide (instructed by Douglas-Mann '\..
& Co., for Casson & C ., Salford). For the prosecution: D. S. Gandy, Man- ""'-
chester). Simon D. Bro n as amicus curiae (instructed by Treasury So~icitor). '\

14 For the Crown: ichard C.urtis Q.C. and Michael Pert (instruetep by David
Alterman & Sewel or DaVId PIcton & Co., Luton). For the defenda.nt: Patrick
Back Q.C. and J m Plumstead (instructed by R. H. LIoyd & Co., St" Albans). '
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R. v. Lambie

rd Diplock, Lord Fraser of ullybelton, Lord Russell
of Killowen, Lor eith of Kinkel and Lord oskill: June 25, 1981.14

The defen t possessed a Barc1aycard he had substantially exceeded
mit and been asked to r rn ' the" 'card, but at the material

Pecuniary advantage-credit card-def~Rtiant's'use after credit r it
exceeded-whether representatlo c;! authority to use-whet shop
assistant induced to sell goo y false representation-T Act 1968,
s. 16 (1)

i~...; (\(Y... ~ (":~ CASE AND COMMENT--In ·five applications for judicial revie.'rY and one appeal by way of case
stated, it was contended that' the infotmation had not b~enJaid within

-----~._,.....-~-~-.~........--.~-~.~-'""~----,.. ......._._ ....----_.~ ...__ ... , ..~...;" .........- '- -'-- .......__ ..

the statuto~y periodJ In the first case, a!1 '~issue of fact arose as to when the
informafiori--was-ThidjIn thBsecond, third and fifth cases the defendants
received summonses to atteIlg court on dat~s 1 within tne statutory pJriod
for 1aying . the information., It was conceded that the summonses were
inva1icl.j In each of these c;ases, the justices adjourned the proceedings iT:.
t~~'!Qsence of tnedefendaJ~ts and,they did not appear. hefure the j!lsticeS--(- .
until after the expiry of the statutory. period.. In the' fourth and sixth crtses I
the' defendant was c·G·······- - '.' . coveled,- that the"issue Ofth~

Gummons had been delegated and tbe information had not been laId ~ ore
La justice or a clerk to the justices.

Held, .grantin~ orders. ~f .certio~'t2 in, the fOUlth and sixth cases only,
that an mforma~I1was I,!J~.~l~~~_~~~~?~!e.!1~~.~.~e b~()_':lg~t.~ ,the attEE.t!pn
ciriijuStiCe""'er -a clerk ~2_the_justices as a P'!!t2f tl1e prosecuiIoii~proccss.
Tlie"inforttfafIOnwaslaid before the-justices aCthe~'-time--when-they

adjourned 'the'. case -aiicChac{-before-ihe-rii- the--c-ourf~iis't'er 'lde"ntlfying t'he

in!?~a?t and giving ·partl.·c,'.u.}a..,r..~.. -?f "t.h.'e..·~oire..n.c,e,.fThe.cdecision ir:.. c"a..~e~Jleii£r
Justices, Ex p., Tesco Stores Lt9.~,f.!98n...~ _W~i.R._419 was not authorit~
~fOi-thepropcsTfion--that laying the information' necessarili involved' th'e

)~on,.S"i,deTa:ionO! .. the info.rmation·f~rthe·j:>iIrpOseo. f issu~g .c.F1..l,l1.... ·I.:n.·~(pro.ces~.1~"l}e consIderatIOn of the mformatlOn for the purl10se of issuing a crimjna
I process was the judicial function that had to'be'perf<Jrmed,'bythe,iustice
j Qr the clerk to the justices affer the Information- ha'd been laid.

U}eporfe(rby Yfng HUi /Tan, Bar;ister.] , .. .,.


