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a magistrates’ court shall have power in its discretio
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and the only statutory power to make such an order which could be applicable
in this case is contained in section 55 (1), Magistrates’ Courts Act 1952 (now

s. 64 (1) of the 1981 Act). The section provides that “ On - ing of a complaint,
0 make such an order

as to costs—(a) on making the order for which the e6mplaint is made, to be paid
by the defendant to the complainant; . ., as it gifnks just and reasonable. As the
power is only conferred “on the hearing of # complaint ” the question arise:
whether these proceedings were properly
to vary from onc arca to anothcr—pe,

opolitan
Uxbridge

peal is faring little better,
with Lord Denning M. t an application was the only
correct procedure, Si

1897 Act may have to be commenced by

Obviously
articularly where thg/police are left in possession of property at

application,

pyCceedings by way complaint scem more appropriate. (Though it has been

aid that the statyfory procedure should not be used to resolve complicated

disputes as to ownership. Raymond Lyons & Co. Ltd. v. Metropolitan Police

C@ommissioner F19751 2 W.L.R. 197.) Where, as here, the police have no
objection to Yhc making of an order opinions may legitimately differ but it is
submitted 1hAt proceedings by way of complaint arc still appropriate but that
it will be afare case where an order for costs ought to follow.

[Commentery by D. J. Birch.]

Information—laying information—whether laying involves consideration of
information . ’
R. v. Leeds Justices, ex p. Hanson ﬁ '
R. v. Manchester Stipendiary Magi;trate, ex p. Hill
R. v. Edmonton Justices, ex p. Hughes
R. v. Gateshcad Justices, ex p. Ives
R. v. Dartford Justices, ex p. Dhesi
Moody v. Anderton

Figh Court of Justices: Queen’s Bench Divisional Court: Griffiths L.J.

and Woolf 577 June 22, 1981.13
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i37For the applicant Hanson: David Mitchell (instructed by Ward Bowie, for
A4V, Hamnond & Co., Bradford). For the prosecution: John Hitchen (insttucted
4 bv Hewitt, Woollacott & Chown, for M. D. Shaffencr, Wakefield). For the
anplicant Hitl: Michael Kershaw Q.C. and Roger Stout (instructed by Betesh &

/ Co., Manchsster). For the prosecution: Nicholas Simmonds (instructed by D. S.
Adrian Salter (instructed by,

Shepherd, Nsrris & Co., Enfield). The respondents were not represented. For the” . -

Gandy, Minchester). For the applicant Hughes:
ipplicant I\xés: Michael Hodson (instructed by Park Nelson & Doyle Devopshire

i\




i e .

Y aihiiie P L i !

Fa VIR N S='® Ly .
712 JD\\: H‘;‘"\jf_w CASE AND COMMENT [1981]
/_M .

In -five applications for judicial reviey and one appgal by way of case
| stated, it was contended that'the infotmation_had_not been aid within
| the statufory period.;In the first case, an issue of fact arose as to when the

frffé'r‘ﬁl'ﬁ'fi'ﬁn.‘"i&’as“ﬁid:jln the. second, third and fifth cases the defendants
received summonses to attend court on dates,within tlie statutory period
for Jaying .the information. It wis concéded that the summonses were
invalid./In each of these cases, the justices adjourned the proceedings ir:
the absence of the.defendants and.they. did not appear. before the justices
until after the expiry of the statutory period. In the fourth and sixth cruses,
the "defendant was_convicted si_discovered=tiatthe issue of “The
summons had been_delegated and the information had nof béen laid before
2.11 justice or a clerk to the justices. o —

Held, granting orders of certiorarj in the fourth and sixth cases only,
that an information was Iaiq@zv‘hgn__{_ts_z’;_:_onﬂtigq_tisﬂyggé_g_r_gpght__@__th’c:_gi__tt_cg;tign
of a justice o @ clerk to_the_ justices as a part of the prosecution-process.

THe—infortiation was laid before the justices at the time when "they
adjourned the case and had before thém the court register identifying the
informant and giving particulars of the offence.[Th€ decision in Gateshead™
Justices, Ex p. Tesco Stores Ltd. [1981] 2 W.L.R.-419 was not authorit
“for the proposition that laying the information necessarily- involved the

Zf‘c;onsideration of-the information for thé purpose of is‘suing’qr_igni,nval, process.

Che consideration of the information for the purpose of issuing a crimjna
{ process was the judicial function that had to be- performed by the. justice

j ar the clerk to the justices affer the ipfqrmatrion had been laid.
[Reporfed “by Y‘ihg Hui Tan, Barrister.]

OBTAINING BY DECEPTION

Pecuniary advantage—credit card—defendant’s "use - after credit i
 exceeded—whether representatio, ’6}‘ authority to use—whet,
assistant induced to sell goo

5. 16 (1)

R. v. Lambie .

rd Diplock, Lord Fraser of Xullybelton, Lord Russell
eith of Kinkel and Lord Roskill: June 25, 1981.34

House of Lords:
of Killowen, Lor

hdrew Collins (instructed by Hattzn, \Wyatt &
: Richard Aikens (instructed by 4. H." Drawis,
m: Gregory Stone (instructed by Ry A. Crabsh
t Moody: John. Reide (instructed by Douglas-Mann .
& Co., for Casson & Cg?, Salford). For the prosecution: D. S. Gandy, Man-
chester). Simon D. Broyn as amicus curiae (instructed by Treasury Solicitor).
14 For the Crown:/Richard Curtis Q.C. and Michael Pert (instructed by David
Alterman & SewellAor David Picton & Co., Luton). For the defendant: Patrick
Back Q.C. and Jghin Plumstead (instructed by R. H. Lloyd & Co., St. Albans).
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time had nof done so. She selected some items in a shop and tendered the
card. The assistant checked her signature on the voucher against/that on
the card and ascertained that the total purchase was within the p’s “ floor
limit>* and that the card was not on the current “stop4ist.” She then
allowed the defendant to take the goods. The defenda wassubsequegtly
charged with, inter alia, obtaining a pecuniary agvantage by flcceptlon,
Lontrary to section 16 (1) of the Theft Act 1968 and was ?onvlcted. She
appealed against conviction, contending, inter, ia, that the evidence had not
shown that any deception had been opepetive, and the Court of Appeal
(Criminal Division) allowed the appegk” The Crown appealed by leave of
the House of Lords.

Held, allowing the appeal, tit the representation arising from tl'{e
presentation of a credit card hd nothing to do with the defendant’s credit
standing at the bank but was a representation of actual authority to make
the contract with, in thg/present case, the shop on the bank’s be that

shop assistant’ had been induced by the defefidant’s representation to com-
plete the transaction and allow the deferfdant to take away the gqods, 1'§ad
she be?)zszed whether, if she hag-known that the defendant was acting
dishonghtly and had no authority£fom the bank to use the card in that way,
she would have completed th€ transaction, only one answer was possible:
“no.” Although that quesfion had not been put to her at the trial, where,
as in the present casgs/no one could reasonably be expected to remember
a particular transgefion in detail, and the inference of inducement might
well be in all 46 circumstances quite irresistible, there was no reason in
principle wi¥ it should not be left to the jury to decide, on the evidqnﬁ:e
as a whoté, whether that inference was in truth irresistible, as it was in
the prefent case: Sullivan (1945) 30 Cr.App.R. 132, 136.

Pér curiam. Had the defendant been charged%vith obtaining property
by deception, contrary to section 15 of the Act of 1968, it is difficult to
See what defence there could have been once the jury were convinced of
the defendart’s dishonesty.

[Reported by Michael Gardner, Barrister.]

Commentary. The point of law of general public importance certificd by the
Court of Appeal was: “In view of the proved differences between a ct.leq_ue car_d
transaction and a credit card transaction, were we right in distinguishing this
case from that of Commissioner of Metropolitan Police v .Charles upon the
issue of inducement?”

For the reasons given in the commentary on the decision of the Couft_ of
Appcal, [1980]1 Crim.L.R. 726, it is respectfully submitted that no relevant dlstz_nc-
tion can be drawn between a cheque card transaction and a credit card transaction
and that the question asked was correctly answered in the negative by the House.
of Lords.

The question which is not, with respect, satisfactorily answered is how there can
properly be held to be an offence of obtaining by deception in eiff.zep'}ransacuon
in the light of the established principles of obtaining offences (which the House
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